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THE  ENERGY  POLICY  ACT  OF  2005 


THURSDAY,  FEBRUARY  10,  2005 

House  of  REHtESENTATIVES, 
COMMTITEE  ON  EInERGY  AND  COMMERCE, 
SUBCX>MMnTEE  ON  EInERGY  AND  AlR  QUALITY, 

Washington.  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:38  a.m.,  in  room 
2123  of  the  Raybum  House  OfBce  Building,  Hon.  Ralph  M.  Hall 
(cheiirman)  presiding. 

Members  present:  Representatives  Hall,  Bilirakis,  Whitfield, 
Shimkus,  Wilson,  Radanovich,  Walden,  Otter,  Murphy,  Burgess, 
Barton  (ex  oflScio),  Boucher,  Ross,  Markey,  Engel,  Wynn,  Green, 
Capps,  Allen,  Davis,  Solis,  Gonzalez,  and  Dingell  (ex  officio). 

Also  present:  Representatives  Inslee  and  Pitts. 

Staff  present:  Mark  Menezes,  chief  counsel  for  energy  and  envi- 
ronment; Kurt  Bilas,  majority  counsel;  Margaret  Caravelli,  major- 
ih'  counsel;  Maryam  Sabbaghian,  majority  counsel;  Tom 
Hassbcehler,  majority  counsel;  Sue  Sheridan,  senior  minoritj'  coim- 
sel;  Bruce  Harris,  minority  professional  staff;  and  Michael  Goo,  mi- 
nority coiinsel. 

Mr.  Hall.  The  subcommittee  will  come  to  order,  and  without  ob- 
jection, the  subcommittee  will  proceed  pursuant  to  Committee  Rule 
4(e),  which  allows  members  the  opportunity  to  defer  opening  state- 
ments for  extra  questioning  time.  I  think  we  all  most  of  us  know 
the  rules. 

The  Chair  recognizes  himself  for  an  opening  statement.  Today, 
the  subcommittee  holds  a  hearing  on  energy  legislation  that  will 
help  ensure  jobs  and  national  economic  security  through  wise  en- 
er^  policy,  we  hope.  I  want  to  start  off  by  welcoming  and  thanking 
all  of  our  esteemed  panelists  for  being  with  us  here  today.  I  know 
it  takes  your  time  to  prepare,  to  get  here,  and  the  time  you  give 
us  today,  and  we  want  to  be  considerate  of  your  time,  in  shortening 
our  opening  statements  as  much  as  we  can,  and  getting  on  with 
hearing  the  panelists.  I  want  to  especially  welcome  some  of  our 
out-of-town  guests,  Governor  Murkowski.  Where  is  the  Governor? 
Yeah,  I  axa  going  to  get  him  in  a  minute.  Yes, 

Governor  Frank  Murkowski,  from  the  great  State  of  Alaska,  will 
be  testifying  on  behalf  of  the  National  Governors  Association.  Gov- 
ernor Murkowski  has  served  with  distinction  as  the  chairman  of 
the  Senate  Energy  Committee,  and  has  played  an  integral  role  in 
oxir  efforts  to  bring  comprehensive  energy  reform  to  the  people  of 
this  country,  and  as  chairman  of  this  subcommittee,  I  want  to 
thank  you  for  that.  Governor,  and  thank  you  for  the  time,  and 
thank  you  for  your  appearance  here  today. 
(1) 
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I  want  to  siao  welcome  Victor  Carrillo  from  the  Texas  Railroad 
Commission,  one  of  our  very  own.  One  of  the  energy  regulatory 
agencies  for  the  State  of  Texas.  He  is  here  on  beh^^lfof  the  Inter- 
state Oil  and  Gas  Compact  Commission.  It  is  a  pleasure  to  have 
you  join  us  here  today  in  our  Nation's  capitol,  and  thank  you  very 
much. 

Our  Nation  and  our  way  of  life  have  been  built  on  a  foundation 
of  affordable  and  reliable  energy.  Prom  this  foiuidation  conies  na- 
tional and  economic  security,  comes  jobs,  personal  freedom,  and 
comfort,  Americans  have  been  blessed  throughout  history  with  se- 
cure and  reliable  energy.  To  secure  this  foundation  of  the  future, 
we  must  do,  as  our  President  said  last  week  in  his  State  of  the 
Union  Address  to  Congress,  "what  Americans  have  always  done, 
and  build  a  better  world  for  our  children  and  our  grandchildren." 

To  this  end,  we  distributed  draft  legislation  for  discussion  earlier 
this  week  that  reflects  several  years,  and  no  less  than  hundreds  of 
hours  of  hard  work,  and  what  we  have  before  us  is  comprehensive 
energy  legislation  that  will  reduce  our  Nation's  energy  demand  by 
promoting  conservation  through  new  energy  efficiency.  We  have 
comprehensive  energy  legislation  that  will  increase  our  Nation's 
energy  supply  by  making  smart  use  of  our  resources  through  clean 
coal  technology,  and  by  promoting  the  use  of  renewable  energy 
sources  such  as  water,  wind,  Bolar,  and  geothermal.  Comprehensive 
energy  legislation  will  improve  our  Nation's  energy  supply  by  pro- 
moting reliability  and  investment  in  the  electric  sector. 

Our  Nation's  energy  supply  would  also  be  increased  by  devel- 
oping new  technologies  for  the  domestic  production  of  oil  and  gas. 
For  example,  ultradeep  water  research  will  make  many  unavailable 
reserves  in  the  Gulf  of  Mexico  a  reality,  thereby  decreasing  our 
need  for  foreign  sources  of  oil  and  gas. 

These  are  just  some  of  the  positive  features  of  this  energy  legisla- 
tion. No  one  piece  of  legislation  alone  will  secure  our  future.  Only 
a  comprehensive  approach  creates  a  structure  for  the  diverse  use 
of  our  own  domestic  resources,  so  that  we  need  to  depend  less  on 
foreign  soiu-ces  of  oil.  Nowhere  is  this  concept  truer  than  the  area 
of  energy.  A  rich  wealth  of  natural  gas  in  Alaska  and  the  Gulf  of 
Mexico  serve  the  entire  Nation  through  a  natural  gas  pipeline  net- 
work, not  just  the  States  where  it  was  produced.  Electricity  trans- 
mission grids  are  linked  from  State  to  State,  and  region  to  region. 
Coal  mined  in  the  East  and  the  West  can  supply  feedstock  to  power 
plants  all  over  the  country.  Hydroelectric!^  from  the  Colorado 
River  can  supply  power  to  most  parts  of  the  West.  By  diverse  use 
of  all  of  these  energy  resources,  we  will  ensure  nationiil  and  eco- 
nomic security,  jobs,  personal  freedom,  and  once  again,  comfort. 

We  certainly  know  that  the  region£il  crises  we  have  had,  like  in 
California,  that  crisis  diminished  the  California  economy.  It  was  a 
great  State,  the  largest  State"  in  the  Union,  a  State  that  we  abso- 
lutely could  not  allow  to  continue  to  suffer  as  they  had  suffered 
through  certain  stages.  And  I  think  all  the  States  came  together. 
Constriction  on  energy  for  the  U.S.  means,  of  course,  not  just  for 
States  that  are  hit,  like  California  was  hit,  and  others,  but  means 
a  loss  of  jobs,  a  weaker  economy,  a  greater  dependence  on  unstable 
foreign  regimes,  a  weaker  national  defense,  and  a  lower  quality  of 
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life.  So  we  have  to  do  now  what  it  takes  to  control  our  jobs,  to  con- 
trol OUT  quality  of  life,  and  our  nationsil  and  economic  security. 

Today,  we  are  goii^  to  hear  from  a  series  of  individuals  rep- 
resenting agencies  of  the  U.S.  Government  and  various  industry 
groups,  all  with  expertise  in  their  respective  atreeis.  We  thank  you 
for  your  time,  and  we  welcome  your  views  and  guidance  on  this  leg- 
islation, especially  with  respect  to  issues  facing  your  industry  as 
they  relate  to  our  Nation  and  our  people's  energy  security. 

I  will  now  recognize  Ranking  Member  Boucher,  the  gentleman 
from  Virginia,  for  5  minutes. 

[The  prepared  statement  of  Hon.  Ralph  M.  Hall  follows:] 


The  Subcommittee  will  come  to  order.  Without  objection,  the  Subcommittee  will 
proceed  pursuant  to  Committee  Rule  4(e),  which  allows  Members  the  opportunity 
to  defer  opening  statements  for  extra  questioning  time. 

The  Chair  recognizes  himself  for  an  opening  statement.  Today,  the  Subcommittee 
holds  a  hearing  on  the  ener^  legislation  that  will  help  ensure  jobs  and  national 
and  economic  security  through  wise  energy  policy. 

I  wanted  to  start  off  by  welcoming  anothanking  all  of  our  esteemed  panelists  for 
being  with  us  today.  I  want  to  especially  welcome  some  of  our  our-of-town  guests. 
Governor  Frank  Murkowski  from  the  State  of  Alaska  will  be  testifying  on  benalf  of 
the  National  Governor's  Association.  Governor  Murkowski  served  with  distinction  as 
the  Chairman  of  the  Senate  Energy  Conunittee  and  has  played  an  integral  role  in 
OUT  efforts  to  bring  comprehensive  enei^  reform  to  the  people  of  this  country  and 
as  Chairman  of  this  Subcommittee.  I  want  to  thank  you  for  that. 

I  also  want  to  welcome  Mr.  Victor  Carrillo  from  the  Texas  Railroad  Commission, 
one  of  the  energy  regulatory  agencies  for  the  State  of  Texas.  Mr.  Carillo  is  here  on 
behalf  of  the  Interstate  Oil  and  Gaa  Compact  Commiasion.  It  ia  a  pleasure  to  have 
you  join  us  here  today  in  our  nation's  capitol. 

I  favor  a  practical  policy  of  putting  first  things  first.  Our  nation  and  our  way  of 
life  have  been  built  on  a  foundation  of  affordable  and  rehable  energy.  From  this 
foundation  comes  national  and  economic  security,  jobs,  personal  freedom,  and  com- 
fort. Americans  have  been  blessed  throughout  lustory  with  secure  and  reliable  en- 
ergy. To  secure  this  foundation  of  our  future,  we  must  DO,  as  our  President  said 
last  week  in  his  State  of  the  Union  address  to  Congress,  "what  Americans  have  AL- 
WAYS DONE,  and  build  a  better  world  for  our  children  and  our  grandchUdren." 

To  this  end,  we  distributed  draft  legislation  for  discussion  earlier  this  week  that 

reflects  several  years  and  no  less  than  hundreds  of  hours  of  hard  work  to  produce: 

•  comprehensive  energy  legislation  that  will  reduce  our  nation's  energy  demand  by 

promoting  conservation  through  new  energy  efficiency ; 


■  comprehensive  energy  legislation  that  will  increase  our  nation's  energy  supply  tra 
making  smart  use  of  the  resources  our  nation  has  in  blessed  abundance  uurough 
dean  coal  technologies  and  by  promoting  the  use  of  renewable  energy  sources 
such  water,  wind,  solar  and  geothermal  renewables;  and 
•  comprehensive  energy  legislation  that  will  improve  our  nation's  energy  supply  by 
promoting  reliability  and  investment  in  the  electric  sector. 
Our  nation  s   energy  supply  would  also  be  increased  by  developing  new  tech- 
nologies for  the  domestic  production  of  oil  and  gas.  For  example,  ultradeep  research 
will  make  many  unavailable  reserves  in  the  Gulf  of  Mexico  a  reality,  thereby  de- 
creasing our  need  for  foreign  sources  of  oil. 

These  are  just  some  of  the  positive  features  of  this  energy  legislation.  No  one 
piece  of  legislation  alone  will  secure  our  future.  Only  a  comprehensive  approach  cre- 
ates a  structure  for  the  diverse  use  of  our  OWN  domestic  resources  so  that  we  need 
to  depend  less  on  foreign  sources  of  oil.  Nowhere  is  this  concept  more  true  than  in 
the  area  of  energy.  A  rich  wealth  of  natural  gas  in  Alaska  and  the  Gulf  of  Mexico 
serves  the  nation  through  a  natural  gas  pipeline  network — not  just  the  states  it  was 
produced  from.  Electricity  transmission  grids  are  linked  from  state  to  state  and  re- 
gion to  region.  Coal  mined  in  the  east  and  the  west  can  supply  feedstock  to  power 
plants  all  over  this  nation.  Hydroelectricity  from  the  Colorado  River  can  supply 
power  to  most  parts  of  the  West.  By  diverse  use  of  all  of  these  energy  resources, 
we  will  ensure  national  and  economic  security,  jobs,  personal  freedom,  and  comfort. 
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rd  like  to  take  a  moment  to  talk  about  our  differences  in  this  n 
'  poli<^.  As  our  President  said  ii  ~ 
t  we^,  "four  years  of  debate  ii 
.__.  ....    market  for  oil  reach  above  $55  a 
ibr  natural  gss  in  the  Northeast  went  a 

to  move  from  energy  crisis  to  energy  cria  ,  „  .  „      „ 

tion,  we  will  take  the  steps  to  make  sure  America  does  not  face  energy  rationing 
as  we  did  in  the  late  70's.  That  crisis  drove  down  jobs,  transportation  and  quality 
of  life.  We  will  take  the  steps  to  protect  against  regional  energy  crises  like  those 
faced  recently  in  California.  That  crisis  diminished  the  California  economy.  Con- 
striction on  energy  for  the  U.S.  means  loss  of  jobs,  a  weaker  economy,  greater  de- 
Eendence  on  unstable  regimes,  a  weaker  National  defense  and  a  lower  quahty  of 
fe.  We  must  take  the  steps  now  to  control  our  jobs,  quality  of  life,  and  our  National 
and  economic  security. 

Today  we  are  going  to  hear  tram  a  series  of  individuals  representing  a 
the  United  States  Government  and  vi   '        '    '     '  .... 

time.  I  know  we  have  several  panels 
tive  areas.  We  welcome  all  of  your  v__  . 
ciaUy  your  guidance  with  respect  to  issue 
nation  and  our  people's  ener^  security. 

Mr.  Boucher.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
your  organization  today's  heitring,  and  assembling  3  excellent  pan- 
els of  witnesses  to  in^rm  the  subcommittee  during  the  course  of 
this  day. 

Chairman  Barton  earlier  this  week  circulated  a  discussion  draft 
of  comprehensive  energy  legislation,  whidi  is  largely  identical  to 
the  comerence  agreement  that  was  achieved  during  the  108th  Con- 
gress. Given  the  passage  of  time  since  the  consideration  of  the  bill 
last  year,  and  the  formation  of  that  conference  agreement,  it  is  ap- 

E>ropriate  that  we  conduct  these  hearings  to  examine  the  need  for 
egislation  through  the  lens  of  the  current  energy  market,  and  I  ap- 
preciate the  indication  by  the  chairman  that  this  will  be  the  Srst 
of  two  hearings  on  the  energy  measure. 

I  supported  passage  of  comprehensive  energy  legislation  during 
the  last  two  Congresses,  and  I  continue  to  believe  that  the  adoption 
of  legislation  is  desirable.  While  I  don't  support  all  of  the  provisions 
of  the  conference  report,  there  are  a  number  of  sections  of  the  re- 
port that  I  think  will,  in  fact,  improve  significantly  our  Nation's  en- 
ergy policy.  The  conference  report  from  last  year  contains  a  number 
of  non-controversial  items,  such  as  improvements  to  energy  con- 
servation, permanent  authorization  of  the  Strategic  Petroleum  Re- 
serve, and  the  Northeast  Home  Heating  Oil  Reserve,  and  a  number 
of  research  and  development  provisions.  Of  particular  interest  to 
me  are  sections  which  promote  the  use  of  clean  coal  technologies. 

With  natural  gas  prices  at  unprecedented  highs,  homeowners 
who  heat  with  natural  gas  and  a  broad  range  of  American  indus- 
tries, from  agriculture  to  almninum  manufacturing,  are  feeling  the 
effects.  In  my  view,  one  of  our  most  urgent  items  of  business  is  tak- 
ing the  legislative  steps  required  to  incent  electric  utilities  to  lessen 
their  reliance  on  gas  in  the  new  generating  units  they  will  be  con- 
structing. 

And  there  is  an  obvious  answer.  Coal  is  the  Nation's  most  abun- 
dant fiiel,  with  reserves  sufficient  for  the  next  250  years.  Coal  gen- 
erates electricity  at  less  than  one  half  the  cost  of  the  fuel  alter- 
natives, and  consumers  get  the  best  prices  when  they  consume 
electricity  that  is  generated  through  the  combustion  of  coal.  New 
technologies  such  as  integrated  gasification  combined  cycle  enable 
coal  to  be  used  for  electricity  generation  in  a  manner  that  is  as 
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clean  as  the  combustion  of  natural  gas.  I  commend  the  provisions 
and  the  draft  legislation  that  would  accomplish  the  goal  of 
incenting  coal  use,  and  thereby  relieving,  to  some  extent,  the  pres- 
sure on  natural  gas  prices. 

With  regard  to  the  electricity  title  of  the  conference  agreement 
and  the  draft  legislation,  I  remeiin  concerned  about  the  total  repeal 
of  the  Public  Utility  Holding  Company  Act  without  ensuring  that 
adequate  consumer  safeguards,  with  strong  Federal  oversight  re- 
main in  place.  In  addition,  I  have  not  been  convinced  that  ^ere  is 
a  need  to  give  the  Federal  Energy  Regulatory  Commission  author- 
ity to  cite  transmission  lines.  I  am  pleased,  however,  that  during 
the  last  Congress,  we  were  able  to  reach  a  compromise  regarding 
the  appUcation  of  PURPA,  and  the  legislation  contains  the  non-con- 
troversial and  much-needed  section  that  would  make  transmission 
reliability  standeirds  both  mandatory  and  enforceable.  I  think  we 
need  to  learn  more  about  the  practical  effect  of  the  change  to  that 
section  that  is  made  in  the  discussion  draft,  which  would  cap  the 
spending  allowed  for  implementation  of  the  reliability  standards. 

Today,  we  are  hearing  from  3  distinguished  panels.  They  will  be 
covering  a  wide  variety  of  topics  related  to  national  energy  policy. 
I  welcome  them,  and  thank  you,  Mr.  Chairman,  for  assembling 
them. 

Mr.  Hall.  Thank  you.  At  this  time,  we  recognize  Chairman  Bar- 
ton, Energy  zind  Commerce  Committee,  for  as  much  time  as  he  con- 
sumes. 

Chairman  Barton.  Well,  thank  you.  Chairman  Hall.  I  appreciate 
you  holding  this  hearing.  Today  and  next  week,  a  fair  niunber  of 
the  audience  will  have  testified  by  the  time  we  get  through  with 
it.  We  are  really  reaching  out  to  get  a  lot  of  perspective  on  the  bill. 
I  see  my  good  friend,  the  former  Senator  from  Alaska,  now  the 
Governor,  Mr.  Murkowski,  in  the  audience.  I  remember  sitting  in 
hie  ofGce  4  years  ago  with  former  Chairman  Tauzin,  trying  to  fig- 
ure out  how  to  get  that  energy  conference  bill  out  of  the  conference. 
So  we  are  starting  the  process  today,  and  especially  my  fiiends  on 
the  Democratic  side  of  the  aisle,  I  want  to  encourage  them  to  lis- 
ten. I  am  strongly,  stron^y,  strongly  thinking  about  doing  a  very 
open  markup.  I  would  love  to  improve  this  bill  and  take  it  to  the 
floor,  with  strong  bipartisan  support,  and  a  lot  of  what  we  hear  in 
the  next  two — this  heeiring  and  the  next  hearing — is  going  to  make 
a  determination  whether  we  do  a  markup,  and  how  we  structure 
it.  But  this  is  like  the  Energizer  Bunny  commercial.  This  is  the  bill 
that  will  not  die,  and  this  is  the  year,  and  this  is  the  Congress  that 
we  are  going  to  pass  comprehensive  energy  legislation,  so  I  would 
strongly  encourage  all  my  friends  on  both  sides  of  the  aisle,  not 
just  the  Democratic  side,  to  really  participate  in  these  hearings,  be- 
cause you  know,  I  think  an  open  process  is  the  better  process,  etnd 
I  would  love  to  have  a  markup  where  we  can  improve  last  year's 
work  product,  and  then  take  that  product  to  the  floor. 

WitJi  that,  Mr.  Chairman,  I  appreciate  your  leadership,  and  look 
forward  to  the  hearings  today  and  next  week. 

[The  prepared  statement  of  Hon.  Joe  Barton  follows:] 
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I  want  to  thank  Chairman  Hall  for  holding  this  hearing  today  on  the  Enei^  Pol- 
icy Act  of  2005.  I  also  want  to  welcome  Governor  Murkowski  of  Alaska,  Chairman 
Carrillo  of  the  Texas  RaUroad  Commission,  Chairwoman  Showalter  of  the  Wash- 
ington Utilities  and  Transportation  Commission  and  Assistant  Secretary  Garman. 
Chairman  Hall  has  been  able  to  assemble  some  very  distinguished  panels  today. 

This  is  the  second  of  our  scheduled  hearings  to  address  this  important  legislation. 
Yesterday  we  heard  from  Secretary  Bodman  on  the  energy  bill.  Beginning  today,  we 
wiU  hear  from  elected  officials  and  stakeholder  groups.  As  I  stated  yesterday,  many 
of  US  in  this  room.  Republicans  and  Democrats  alike,  have  worked  very  hard  on  the 
provisions  contained  in  the  conference  report  on  which  we  will  take  testimony  today. 
The  bill  before  us  is  not  perfect,  but  it's  balanced.  It  has  been  open  to  the  public 
since  November  2003,  has  been  passed  by  the  House  with  large  majorities  twice  and 
received  58  votes  in  the  Senate.  So  there  must  be  a  lot  of  good  policy  in  it. 

Today  we  will  hear  testimony  on  the  electricity  and  energy  efficiency  provisions. 
Both  titles  received  a  large  amount  of  support  frvm  policy-makers  and  experts.  Our 
investor-owned  utilities,  public  power,  tne  power  generators,  and  the  co-ops — all 
those  who  provide  electricity  to  our  nation's  industrial,  commercial  and  residential 
users — supported  the  electricity  title.  In  fact,  it's  the  first  electricity  title  supported 
by  all  those  gro^s. 

The  energy  efficiency  provisions  likewise  received  wide  support  finm  poUcy-mak- 
ers,  experts,  and  those  in  the  bufiiness  of  making  more  effective  and  efficient  use 
of  enei^.  Pew  people  disagree  with  the  need  to  conserve  and  save  energy  where 
appropriate. 

So  today,  we  invite  your  comments  and  suggeatiDna  on  these  provisions.  All 
changes  will  be  considered  carefully  and  fairly.  We  must  recognize  that  any  changes 
made  must  improve  the  chances  of  the  bill  becoming  law.  I  agree  with  our  Presi- 
dent, four  years  is  long  enough  for  an  energy  bill. 

One  additional  comment  on  our  effort  to  control  costs  of  the  bill.  As  everyone  in 
this  room  knows,  we  rely  on  CBO  scores  to  determine  the  cost  of  the  bill — whether 
we  agree  with  the  score  or  not.  In  fact,  we  wrote  a  letter  t«  the  CBO  protesting  the 
score  of  both  the  reliability  provisions  in  the  electricity  title  and  the  Energy  Savings 
Performance  Contracts  in  uie  enei^  efficiency  title.  We  tried  to  cap  the  score  at 
$500  million  each  to  address  the  score  only — not  because  we  think  we  need  a  less 
reliable  electricity  grid  or  that  savings  to  our  government  fi\>m  lower  energy  costs 
should  be  hmited. 

Finally,  we  need  to  recognize  access  to  energy  supplies  is  a  critical  concern  around 
the  world.  China,  India,  and  Brazil  are  all  usii^  greater  and  greater  amounts  of 
coal,  oil  and  gas.  Dependence  on  foreign  sources  of  these  fuels  is  becoming  riskier 
and  more  dangerous  to  America's  dynamic  economy.  This  energy  bill  is  vital  to  the 
continued  prosperity  of  the  United  States.  It  will  allow  America  to  take  control  of 
its  energy  future  and  ensure  that  all  Americans  have  access  to  abundant  supplies 
of  clean,  affordable  energy  to  power  their  homes  and  jobs,  I  look  forward  to  the  com- 
ments of  those  testifying  today, 

Mr.  Hall.  Thank  you.  Chairman  Barton.  At  this  time,  I  recog- 
nize the  Dean  of  the  House,  the  longtime,  venerable  Chairman  of 
this  Committee,  Dean  of  the  House,  but  not  the  oldest  Member  in 
the  House,  John  Dingell,  for  as  much  time  as  he  consumes. 

Mr.  Dingell.  Thank  you,  Mr.  Chairman.  I  will  respect  the  limits 
of  the  time  of  the  committee.  First  of  all,  thank  you  for  recognition. 
Second  of  ail,  I  am  pleased  to  see  we  are  moving  toward  developing 
a  comprehensive  energy  policy  for  the  committee  and  for  the  coun- 
try. 

We  are  faced  with  pressing  energy  issues.  It  is  very  appropriate 
that  this  committee,  with  its  expertise  in  these  matters,  should  be 
the  starting  point  for  all  discussions.  Unfortunately,  by  startii^ 
with  last  year's  failed  conference  report,  we  are  sen(^g  the  signm 
that  the  Congress  is  not  serious  about  developing  a  sensible  energy 
plan,  but  rather  intent  upon  peddling  the  same  tired  specied  inter- 
est laden  bill  that  the  Senate  rightly  rejected  l£Lst  year. 
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I  feel  a  little  like  I  am  being  forced  to  watch  a  rerun  of  a  tele- 
vision show  that  was  never  poptilar  in  the  first  place.  I  must  reg- 
ister my  concerns  with  the  process  to  date.  My  regard  with  regard 
to  due  process  is  well  established.  I  believe  tnis  committee  has  a 
duty  to  iinderstand  the  consequences  of  legislation  which  it  may 
pass,  and  that  the  hearings  which  are  part  of  the  process  are  the 
best  mechanism  through  which  to  gain  such  understandings.  While 
I  £un  encouraged  that  Mr.  Barton  has  agreed  to  hold  an  additional 
day  of  hearings,  I  believe  that  2  days  is  not  adequate  when  we  are 
dealing  with  topics  of  this  complex  and  important  character,  and 
could  be  an  embarrassment  for  this  committee,  if  we  brought  a 
comprehensive  energy  bill  to  the  floor  without  a  markup. 

My  friends  on  the  other  side  of  the  aisle  will  say  that  we  have 
held  numerous  hearings  on  this  bill,  and  they  are  correct  in  that, 
but  the  last  hearings  we  held  were  nearly  2  years  ago.  The  world 
has  changed  much  since  that  time,  and  we  have  many  new  mem- 
bers. For  exfunple,  the  natural  gas,  crude  oil,  and  gasoline  prices 
have  reached  all  time  highs  in  the  last  couple  of  years.  Revelations 
continue  to  appear  regarding  the  conduct  of  Enron  and  other  cor* 
porations  in  the  energy  business,  and  the  devastating  effect  of— in 
that  industry,  and  what  it  has  done  to  the  western  electricity  mar- 
kets and  their  consumers. 

And  difficult  questions  have  arisen  rerarding  the  sitii^  and  secu- 
rity  of  liquefied  natural  gas  facilities.  These  are  just  a  few  of  the 
many  examples  of  the  policy  questions  facing  this  country.  Any  bill 
we  consider  should  reflect  our  ciurent  realities  as  we  look  to  our 
future  needs.  With  regard  to  the.  discussion  draft  released  by  my 
good  friend  Chairman  Barton  earher  this  week,  I  still  have  the 
same  concerns  with  this  bill  I  did  the  last  time  we  considered  it: 
repealing  the  consumer  and  investor  protections  contained  in  the 
Public  Utility  Holding  Company  Act,  the  absence  of  reform  to  pre-- 
vent  another  Enron  fiasco,  the  weakening  of  fish  and  wildlife  con- 
servation standards  contained  in  the  hydroelectric  rehcensing  proc- 
ess which  were  put  in  after  CEireful  negotiations  with  the  industry 
on  this  very  point,  and  the  nxmierous  special  interest  goodies  that 
have  been  inserted  into  the  conference  report  in  Uie  dead  of  ni^t 
without  careful  public  scrutiny.  These  are  hardly  the  kind  of  poli- 
cies and  behavior  that  give  the  public  comfort  that  we  are  about 
our  business  in  a  serious  and  bipartisan  feishion. 

While  I  understand  that  the  discussion  draft  is  largely  similar  to 
the  conference  report  on  H.R.  6,  there  are  some  differences,  and  I 
would  point  out  they  are  not  inconsequential.  The  price  tag  for  last 
year's  bill,  at  $31  billion,  reused  legitimate  concerns.  In  an  attempt 
to  lower  this  cost,  the  draft  places  a  cap  on  the  activities  of  the 
electric  reliability  organization,  a  curious  thing  when  we  consider 
the  cost  of  a  failure  of  the  electrical  distribution  system  of  this 
coxmtry,  and  what  it  meeuis  to  consumers,  industry  jobs,  and  oppor- 
tunity. This  is,  I  think,  a  foolhardy  and  nearsighted  approach.  Can 
we  assimie  that  the  Nation  will  have  less  reliability  because  the 
Congress  is  trying  to  engineer  its  way  out  of  a  morass,  which  has 
been  made  by  the  processes  of  the  Congress?  Will  the  enforcement 
activities  of  uiis  reliability  organization  be  constrained  by  a  budget 
gimmick?  Sm«ly,  when  blackouts  are  estimated  to  cost  the  Nation 
nearly  $80  billion  annually,  we  can  agree  that  the  integrity  of  the 


,y  Google 


transmission  system  is  too  important  to  tamper  with  in  this  man- 
ner. 

In  closing,  Mr.  Chairmfin,  I  believe  that  there  is  still  opportunity 
to  reach  a  bipartisan  consensus,  as  we  did  in  this  committee  in  the 
107th  Congress.  I  stand  ready  to  roll  up  my  sleeves  and  to  do  the 
work  required.  I  fear,  however,  that  on  our  present  course,  we  will 
have  another  2  years  of  partisan  gridlock.  That  is  a  matter  which 
I  greatly  regret,  and  I  thank  you  for  your  kindness. 

Mr.  Shimkus  [presiding].  We  th^ik  the  ranking  member,  and 
now,  the  Chair  recognizes  the  gentleman  from  Florida,  Mr.  Bili- 
rakis. 

Mr.  BILIRAKIS.  No  opening  statement. 

Mr.  Shimkus.  No  opening  statement.  The  gentleman  from  Ken- 
tucky, Mr.  Whitfield.  The  gentleman  from  Pennsylvania,  Mr.  Mur- 
phy. The  gentleman  from  Texas,  Mr.  Burgess.  Would  you  like  to 
make  an  opening  statement? 

Mr.  Burgess.  At  this  time,  I  will  submit  one  for  the  record. 

Mr.  Shimkus.  The  gentleman  from  California.  Opening  state- 
ment? The  gentleman  from  Illinois. 

I  wztsn't  going  to,  but  after  listening  to  the  ranking  member,  I 
will.  But  I  will  be  brief.  The  failed  energy  biU  that  he  speaks  of 
only  failed  at  the  final  end.  It  was  due  to  a  minority  of  Senators 
using  the  iihbuster;  had  the  Senate  put  it  on  the  floor,  it  would 
have  pEtssed.  It  was  a  very  deliberative  process  and  we  worked 
very,  very  hard.  Chairman  Barton  is  contemplating  going  through 
the  entire  process  again,  and  we  will  probably  do  that.  But  I  just 
want  to  let  my  colleagues  know  that  I  am  strongly  lobbying  for  him 
to  take  H.R.  6  straight  to  the  floor  because  of  all  the  great  benefits 
it  does  for  this  nation,  for  coal  generation,  for  clean  coal  technolc^y, 
for  a  hydrogen  economy,  renewable  fuels,  exploration,  the  trans- 
mission grid.  It  is  just  like  all  of  the  tough  debates  that  we  have 
here  in  Washington,  D.C.,  the  longer  you  wait,  the  more  difficult 
it  is,  and  you  put  off  problems  that  should  be  reconciled  earlier 
rather  than  later. 

I  will  probably  be  in  the  minority  on  that,  and  we  will  probably 
move  on  marking  up,  but  I  am  on  record  saying  that  H.R.  6  ought 
to  be  on  the  floor  next  week.  Actually,  it  should  have  been  on  the 
floor  this  week.  It  should  have  been  the  first  order  of  business,  so 
that  we  can  move  into  tough  negotiations  with  the  Senate  to  get 
the  bill  passed.  And  with  that,  I  yield  back  the  bfilance  of  my  time. 

The  Chair  recognizes  the  gentlewoman  from  California. 

Ms.  Capps.  Thank  you,  Mr.  Chairman.  I  am  pleased  we  are  be- 
giiuiing  what  I  hope  is  a  comprehensive  process  to  produce  an  en- 
ergy bill  we  can  all  support,  and  I  believe  that  requires  the  com- 
mittee to  follow  regular  order,  with  comprehensive  hearings  and 
markups,  and  I  commend  our  chairman  for  his  remarks  earlier  to 
this  effect. 

Clearly,  addressing  our  ener^  problems  is  criticalljs'  important 
for  oxu-  country,  and  clearly,  tms  conunittee,  all  members,  should 
be  fidly  engaged  in  that  effort,  and  not  get  sidelined  by  the  leader- 
ship of  the  House.  And  we  shouldn't  just  let  a  conference  committee 
write  the  bill  in  secret.  In  addition,  Mr.  Chairman,  I  read  with  in- 
terest your  statement  yesterday  about  perhaps  moving  smaller  bills 
individually,  since  the  approach  of  one  giant  bill  has  failed  repeat- 
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edly.  That  is  a  suggestion  worth  considering,  especially  if  we  cotild 
start  with  the  electriciW  reliability  provisions  contained  in  H.R.  6, 
eind  introduce  the  standalone  legislation  by  Mr.  Dingell.  These  pro- 
visions have  wide  bipartisan  support,  and  should  have  been  passed 
years  ago,  to  protect  consumers  from  more  blackouts. 

Mr.  Chairman,  I  opposed  H.R.  6  when  the  committee  considered 
it,  and  voted  ageiinst  the  conference  report  as  well.  The  discussion 
draft  has  been  noted — as  htis  been  noted,  is  essentially  the  con- 
ference report,  and  I  think  that  is  a  shame.  Clearly,  H,R,  6  fell 
short  of  votes  last  Congress,  and  I  would  expect  and  hope  a  bill  of 
substantially  the  same  markup  would  meet  the  same  fate  this  time 
around.  There — that  is  one  reason  we  need  to  revisit  the  bill  in  a 
comprehensive  fashion.  Obviously,  the  bill  needs  to  chaAge  for  it  to 
pass. 

We  need  also  to  change  it  into  something  resembling  a  rational 
energy  policy.  Energy  efficiency  and  conservation  must  be  a  more 
central  part  of  our  energy  strategy.  We  will  never  be  energy  inde- 
pendent,  never,  so  long  as  we  rely  upon  fossil  fuels  as  our  major 
source  of  energy,  which  we  will  do  for  some  time.  We  simply  don't 
have  the  natural  resources  to  be  enei^  independent,  and  China 
and  India's  demands  for  energy  mean  increasing  our  reliance  on 
foreign  or — sources  of  energy,  like  H.R.  6  would  do,  and  that  is  a 
path  fraught  with  peril.  H.R.  takes  some  steps  toward  efficiency, 
but  it  still  omits  the  most  important  steps  we  can  take  right  now: 
increasing  fiiel  efficiency  of  our  ceu-s  and  truck.  This  single  step 
would  result  in  benefiting  consumers  and  our  economy,  emd  reduce 
our  dependence  on  foreign  oil.  And  we  can  do  so  much  more  to 
make  our  buildings  and  appliances  more  efficient.  We  could  also  do 
more  to  expand  our  use  of  renewables,  like  enacting  the  Feder^ 
Renewable  Portfolio  Standard.  Instead  of  this  proven  step,  the  bill 
creates  a  complicated  mandate  for  one  renewable,  ethanol.  The  pro- 
visions granting  retroactive  liability  protection  for  the  producers  of 
the  gas  additive  and  groundwater  pollutant  MTBE  leave  hundreds 
of  communities  with  billions  of  dollars  of  cleanup  costs.  MTBE  pro- 
visions are  widely  credited  with  sinking  the  bill  last  year  and 
should  be  jettisoned. 

The  bill  also  reduces  States'  ability  to  enforce  their  coastal  zone 
management  plans  for  the  controversial  LNG  facilities  and  pipe- 
lines. This  is  bad  for  the  environment,  bad  for  long-term  economic 
interests  of  coastal  States  like  mine.  I  don't  dispute  the  need  for 
new  sources  of  natural  gaa,  but  we  need  to  explore  this  issue  fur- 
ther before  enacting  legislative  ideas,  zind  the  discussion  of  drafts 
£ind  other  bills. 

We  certainly  must  not  run  roughshod  over  the  localities'  desire 
to  have  a  voice  in  the  construction  of  these  projects.  I  am  sorry  for 
going  over  my  time,  but  I  hope  Uie  committee  can  improve  the  dis- 
cussion draft  over  the  coming  weeks  and  months. 

I  yield  back. 

Mr.  Shimkus.  The  gentlewomam  jrields  back  her  time.  Let  me  re- 
mind my  colleagues  that  we  are  goii^  to  try  to  hold  regular  mem- 
ber statements  down  to  1  minute,  as  per  the  agreement  with  the 
committee,  and  that  is  the  same  rules  as  for  the  subcommittees. 

Ms.  Capps.  Could  I 

Mr.  Boucher.  Will  the  gentleman  yield? 
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Mr.  Shimkus.  The  gentleman  will  yield. 

Mr.  Boucher.  As  I  understand  it,  there  are  no  rules  governing 
opening  statements  at  the  subcommittee  level.  Am  I  correct  about 
that? 

Mr.  Shimkus.  I  think  you  are  correct,  but  we  assume  the  rules 
that  were  passed  and  negotiated  with  the  minority  on  opening 
statements  for  the  full  committee,  out  of  respect  to  2  days  worth 
of  panelists,  would  apply.  And  I  didn't  want  to  interrupt.  I  didn't 
want  to  take  away  from  your  time,  but  I  think  the  whole  idea  with 
the  discussion  on  opening  statements  was  to  have  respect  for  the 
people  that  we  bring  here  on  a  daily  basis,  to  get  our  statements 
through,  so  that  we  could  move  to  the  hearings. 

Mr.  Engel.  Mr.  Chairman,  may  I  have  a  point  of  inquiry? 

Mr.  Shimkus.  The  gentleman  from  New  York  is  recognized. 

Mr.  Engel.  I  respectfully  believe,  I  could  be  wrong,  that  while 
we — the  new  rules  restricted  opening  statements  at  full  committee 
to  1  minute,  that  on  subcommittee,  it  restricted  it  to  3  minutes.  I 
believe  that — those  were  the  rules  that  we  pfissed.  I  don't  think  I 
am  wrong— — - 

Mr.  Shimkus.  Let  us,  for  the  sake  of  time,  if  I  may,  for  today's 
hearing,  since  all  of  the  Republicans  have  yielded  back  their  time, 
we  will  go  with  3  minutes.  We  will  take  this  up  with  the  chairman 
and  the  subcommittee  chairman,  but  the  intent  is  not  to  stifle  dis- 
cussion or  debate.  The  intent  is  to  have  respect  for  our  visitors, 
who  sometimes  have  to  sit  through  2  hours  of  opening  statements. 
And  that  is  the  intent.  With  that,  if  can  agree  upon  that  right  now, 
we  will  discuss  this  and  try  to  come  to  some  agreement  with  the 
ranking  member  and  the  committee  chairman. 

The  gentleman  from  California. 

Mr.  Radanovich.  I  just  want  to  voice  my  support  for  short  open- 
ing statements,  because  you  know,  I  spend  a  lot  of  time  with  every- 
body on  this  panel,  and  I  really  all  know  where  you  are  coming 
from.  What  really  interests  me  is  the  guests  that  are  here  with, 
perhaps,  new  information,  because  a  lot  of  this  begins  to  sound  like 
broken  records.  So  if  we  can  get  onto  the  panelists  as  fast  as  pos- 
sible, I  would  really  appreciate  it. 

Mr.  Shimkus.  Tliank  you,  and  the  chairman  would  like  to  re- 
claim his  time,  zind  now  recognize  the  gentleman  from  New  York 
for  3  minutes. 

Mr.  Engel.  Thank  you,  Mr.  Chairman,  and  let  me  just  say  that 
opening  statements  are  very  important  to  the  minority.  It  is  some- 
times the  only  ch£mce  we  get  to  speak,  because  the  Democrats  have 
been  repeatedly  shut  out  of  one  process  after  another. 

Mr.  Shimkus.  Thank  you.  If  the  gentleman  would  yield. 

Mr.  Engel.  Certainly. 

Mr.  Shimkus.  I  stand  corrected.  As  far  as  I  have  just  been  in- 
formed, the  subcommittee  time  is  3  minutes  for  members  still. 

Mr.  Engel.  Thank  you. 

Mr.  Shimkus.  My  apologies  to  my  colleague  from  California. 

Mr.  Engel.  Thank  you,  Mr.  Chairman. 

Mr.  Shimkus.  And  my  colleagues  on  the  other  side, 

Mr.  Engel.  I  appreciate  that.  I  am  glad  that  we  are  continuing 
the  dialog  on  our  Nation's  energy  policy.  I  am  hopeful  that  these 
hearings  will  result  in  a  markup  of  any  energy  legislation  that 
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comes  to  full  floor  for  consideration.  I  am  hearted  by  Chairman 
Barton's  mentioning,  both  yesterday  and  today,  that  he  hopes  we 
can  have  an  open  markup,  and  I  would  hope  that  the  bill  that  we 
eventually  pass  is  a  more  middle  of  the  road  bill  than  H.R.  6. 

If  we  really  want  to  move  forward  on  energy  policy  in  thia  coun- 
try, we  really  need  a  true  bipartisan  consensus.  And  while  there 
were  a  lot  of  good  things  in  H.R.  6,  there  were  a  lot  of  things  that 
trouble  many  of  us,  particularly  on  this  side  of  the  aisle,  and  I 
would  that  the  majority  would  listen  to  what  we  have  to  say.  We 
don't  want  to  be  obstructionist,  but  we  have  very  strong  feelings, 
and  I  do  think  there  is  a  middle  road,  and  I  hope  we  can  pursue 
that  middle  ground. 

American  energy  policy  is  at  the  crossroads,  and  our  national  se- 
curity is  being  compromised  daily  by  our  dependence  on  foreign  en- 
ergy supplies.  Today,  oil  is  at  nearly  $50  per  barrel,  and  we  still 
have  not  passed  reliability  standards  to  address  the  electricity 
blackout  that  assaulted  the  Northeast  and  Midwest  in  2003.  Par- 
tisan politics  have  paralyzed  this  Congress  into  deadlock,  and  our 
Nation's  enet^  has  suffered  the  consequences.  That  is  why  I  hope 
we  c£m  have  a  middle  of  the  road  bill.  Rather  than  stay  mired  in 
the  same  tired  gridlock  of  partisan  politics,  we  must  make  the  hard 
choice  to  move  forward,  even  if  it  involves  some  hard  choices. 

As  I  noted  yesterday  at  the  hearing  with  Secretary  Bodman,  I 
am  intrigued  by  the  bipartisan  National  Commission  on  Energy 
Policy's  report  entitled  "Ending  the  Energy  Stalemate."  Their  re- 
port, releeised  in  December  2004,  is  the  product  of  16  members  with 
diverse  expertise  and  affiliations,  representing  business,  govern- 
ment, acaaemia,  and  the  nonprofit  commimity.  The  Commission's 
work  is  designed  to  ensure  affordable  and  reliable  suppUes  of  en- 
ergy, while  responding  to  growing  concerns  about  energy  security. 
Not  every  member  of  the  Commission  supported  every  idea,  but  the 
ideas  as  a  package  won  broad  consensus  over  the  group.  With  sub- 
stantive debate  over  3  yeiu-s,  the  Commission  attempted  to  break 
the  deadlock  by  compromising  on  issues,  including  enhancing  oil 
security,  increasing  energy  efficiency,  and  developing  energy  tech- 
nologies for  the  future.  We  can  learn  from  their  example.  So  there- 
fore, I  plan  to  introduce  legislation  implementing  the  National 
Commission  on  Energy  Policy's  recommendation,  so  if  Congress  can 
consider  a  more  comprehensive  and  balanced  approach  to  providing 
reliable,  secure,  affordable,  and  environmentsuly  responsible  sup- 
plies of  energy  for  our  growing  economy.  I  don't  personally  agree 
with  everything  that  the  Commission  came  up  with,  but  I  do  un- 
derstand that  in  order  to  get  a  policy  that  makes  sense  for  the 
United  States,  it  involves  compromise,  it  involves  bipartisan,  and 
it  involves  a  middle  of  the  road  bill,  and  therefore,  I  would  support 
the  bill  that  the  bipartisan  Commission  came  up  with,  and  I  hope 
we  can  have  active  consideration  of  this  bill  in  uiis  committee  and 
subcommittee. 

I  thank  you,  Mr,  Chairmim, 

Mr.  Shimkus.  I  thank  the  gentleman  from  New  York,  Now,  the 
Chair  recognizes  the  gentleman  from  Texas. 

Mr,  Gonzalez.  Thank  you  very  much,  Mr.  Chairman,  and  I      II 
be  brief,  I  guess  it  is  just  an  observation,  to  commend  the  chfii] 
of  the  full  committee  and  the  ranking  member  for  starting  oi- 
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the  right  foot,  and  I  think  the  first  thing  to  learn  in  any  democratic 
legislative  process,  is  the  majority  rules  only  when  it  respects  and 
VEUues  the  opinions  of  the  minority,  for  the  simple  reason  that  we 
all  know  we  kind  of  switch  positions  once  in  a  while.  One  way,  you 
are  drinking  the  wine,  and  the  next  day,  you  are  squeezing  the 
grapes. 

.mid  process  is  important,  and  I  think  that  is  what  this  is  Etll 
about.  It  will  lead  to  a  healthy  debate,  and  sometimes,  the  debate 
really  does  take  place  in  opening  statements,  as  my  colleague  from 
New  York  observed.  Sometimes,  that  is  our  only  opportunity.  So 
again,  I  think  it  is  a  positive  step.  Democrats  and  Republicans 
want  an  energy  bill.  We  require  and  need  an  energy  bill,  and  I  look 
forward,  as  we  develop  this  particular  bill,  and  do  what  we  have 
to  do  to  get  it  passed. 

I  yield  back  the  balance  of  my  time. 

Mr.  Shimkus.  The  gentleman  yields  back  his  time.  Now,  the 
Chair  recognizes  the  gentlemain  from  Washington  State,  Mr.  Inslee. 

Mr.  Inslee.  Thank  you,  Mr.  Chair.  I  want  to  thank  the  majority 
for  allowing  me  to  participate.  Just  very  briefly 

Mr.  Shimkus.  My  pleasure. 

Mr.  IKSLEE.  Thank  you.  Mr.  Engel  referred  to  the  Commission, 
tind  he  will  not  be  the  only  one  looking  for  a  more  visionary  policy 
here  that  really  does  move  us  forward  on  a  basis  that  many  people 
from  many  parts  of  the  poUtical  spectrum  can  support.  And  I  would 
just  say  that  I  would  hope  that  our  work  this  year  would  be  guided 
by  the  spirit  that  was  exhibited  on  May  9,  1961,  when  a  young 
President  went  before  the  House  and  the  Senate  and  said  that 
America  was  capable  of  going  to  the  Moon  in  10  years,  and  bring- 
ing a  person  back  safely. 

And  a  lot  of  people  think  that  that  was  sort  of  a  crazy  idea  at 
the  time.  We  hadn't  even  invented  Tang  at  the  moment,  but  here 
we  understood  the  creative  genius  of  Americans,  and  I  think  our 
committee  ought  to  imderstand  that  as  well,  and  embrace  a  techno- 
logicfilly  oriented  bill  that  cem  get  us  out  of  the  energy  insecurity 
that  we  now  have,  the  global  warming  problems  that  we  have,  and 
the  fact  that  jobs  are  going  to  other  countries,  like  Japan,  Den- 
meirk,  and  Germany,  when  they  ought  to  be  right  here. 

So  we  will  be  introducing  a  bill  called  the  New  Apollo  Energy 
Project,  that  will  embrace  many  of  these  ideas,  and  look  forward 
to  putting  them  into  the  mix.  Thank  you,  Mr.  Chair. 

Mr.  Shimkus.  llie  Chair  thanks  the  gentleman  from  Washington 
State.  Now,  the  Chair  recognizes  the  gentleman  from  Texas,  Mr. 
Green. 

Mr.  Green.  Thank  you,  Mr.  Chairman,  and  I  would  just  Uke  to 
place  a  full  statement  in  the  record,  but  I  think  for  our  guests, 
they — the  concern  is,  is  we  want  to  have  a  real  markup  on  the  bill, 
and  there  has  been  discussion,  although  I  think,  I  hope  our  full 
committee  and  the  subcommittee  will  do  a  real  markup  on  this  bill, 
and  that  is  wlw  you  have  to  listen  to  us,  encourage  that.  And — but 
unlike  a  lot  of  my  Democratic  colleagues,  I  voted  for  H.R.  6,  and 
the  reason  I  want  a  markup  is  I  want  to  improve  on  H.R.  6,  be- 
cause I  think  there  are  some  things  we  have  learned  in  the  last  2 
years  that  would  expand  our  energy  resources,  particularly  for  the 
next  30  years.  And  I  know  I  wilt  work  with  my  colleagues  to  plan 
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for  50  years  later,  but  I  also  want  to  make  sure  we  can  turn  the 
lights  on  in  the  next  30  years. 

So  thank  you,  Mr.  Chairman,  Eind  I  look  forward  to  the  hearings. 

Mr.  Shimkus.  I  thank  the  gentleman  from  Texas.  Now,  the  Chair 
recognizes  the  gentlewoman  from  California,  Ms.  Solis. 

Ms.  Solis.  Thank  you  very  much,  Mr.  Chairman.  I  am  also 
pleased  to  be  here  to  enter  into  this  discussion,  which  I  think  is 
very  important.  I  am  very  concerned  that  we  have  an  opportunity 
in  our  subcommittee  to  begin  the  discussion  regarding  the  leeiking 
underground  storage  tank  provisions.  I  am  very  concerned  that — 
we  have  sent  a  letter  over  to  Mr,  Gillmor,  and  have  not  heard  any- 
thing back  yet  regarding  that.  But  it  is  a  very  important  issue  for 
many  of  us  throughout  the  country.  Every  single  one  of  us  has  an 
issue  regarding  the  LUST  program,  and  that  should  be  a  priority 
for  us,  so  I  would  ask  for  unanimous  consent  that  the  letter  that 
we  have  sent  as  a  subcommittee  be  entered  into  the  record. 

Mr.  Shimkus.  Is  there  any  objection?  Hearing  no  objection,  it  is 
so  ordered. 

[The  letter  referred  to  follows:] 
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Congcestf  ot  tftt  Wntteb  l^tatM 
caosts 


The  Honorable  Paul  E.  GiUmor 
Chainnan 

Subcommittee  on  EnvironnieiU 
and  Hazardous  Materials 
2  ]  25  Raybiim  House  Office  Building 
Wa*hington,D.C,  20515 

Dear  Chairman  Gillmor 

As  Members  of  the  Subcommittee  on  Envirotunsnl  and  Hazardous  Materials,  we  loolc 

fonvaixl  lo  serving  on  the  Subconuniilee  and  woricing  with  you  on  the  important  public  health 
and  mviroiuncntal  issues  within  die  Si^>committcs'sjunsdicti(»i.  We  believe  it  isin^nainio 
provide  all  members  the  opportunity  to  address  these  issues,  including  issues  in  the  context  of 
the  energy  bill,  al  the  subcommittee  level. 

As  you  know,  the  LeaJcing  Underground  Storage  Tanks  program  (LUST),  which  is 
authorized  by  the  Solid  Wasle  Diqmsal  Act,  is  one  of  (he  most  important  programs  within  the 
jurisdiction  oflhe  Subcommittee  on  Environment  and  Hazardous  Materials.  Every  member  has 
underground  storage  tanks  in  their  district  The  LUST  inogram  has  not  been  amended  or 
reauthorized  by  the  Congress  in  nineteen  years.  We  therefore  request  that  any  amfndments  lo 
Ihe  LUST  program  be  taken  up  and  considered  in  the  Stibcommitlec  on  Environmenl  and 
Hazardous  Materials.  The  Subcoimnittee'sjurisdictional  responsibility  should  not  be 
circumvenled  by  iiKluding  LUST  amendments  in  the  energy  bill  without  our  consideration. 

As  you  know  the  LUST  amendments  contained  in  Subtitle  B,  Section  1 522  of  (he  Energy 
Conference  Report  (H.R.  6)havenever  had  the  benefit  of  a  legislative  bearing  or  markup  by  Ihe 
Subcommittee  or  the  full  Conuninee  on  Enei^  and  Commeiee.  There  has  been  »o  considoatioa 
by  (he  House  of  Representatives  of  these  provisions  following  regular  order,  nor  were  (he  LUST 
provisionsamendingtheSolid  Waste  Disposal  Act  included  in  H.R.  1644  as  passed  by  the  full 
House  in  the  I OS'^  Congress.  These  provisions  were  inserted  in  the  Conference  Rq>on  (during  a 
conference  fironi  which  the  Democrats  were  excluded). 

Following  regular  order  and  providing  Subcomminee  consideration  of  this  program 
would  allow  Membos  tram  both  aides  of  (he  aisle  to  fulfill  their  responsibilities  and  allow 
consideration  of  amendments  to  improve  and  strengthen  this  national  program  that  affects  every 
member's  district. 
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The  SubcoDuninec  ihould  givB  eoiuklenuoii  to  amendmems  ttuU  would  ctire  ihe 
"potluler  piyi"  problem  wilh  Ihe  Energy  Confaence  Repon  Unguage  Ihal  bu  been  raised  by  the 
Buih  Adminislration.  Members  should  also  luve  die  oppartunity  to  strcngtheo  the  enforcement 
and  inspection  regime  »nd  cmisidei  jwoposjls  thai  would  help  contain  MTBE  and  petroleum 
contammatiiHi  b^t»r  it  reaches  the  environmeni  and  dimldng  water  siq^lies,  and  thus  nvoid 
costly  cleanups. 

In  short,  the  Membere  of  Uk  Subcommilloc  on  EnvironiDail  and  Hazudous  Maleriala 
should  be  given  Ihe  oppoiiunity  to  perfbmi  their  duties  «  members  of  the  Subcommittee  artd  fiill 
Committee.  We  ttrongly  uige  you  lo  bring  the  LUST  piDvisions  coniained  in  Subtitle  B  of  Title 
XV  tlie  Energy  Confaencc  Repon,  and  other  issues  frotn  this  Eubcommillee's  jurisdiction  which 
may  be  included  intbeenagy  bill,  before  the  Subcomminee  for  considention  following  regular 
<Hxler  in  a  &ir.  democratic,  and  bipanlBan  process. 

Siixcrely, 
ffiliALSOLIS    \^    ^^  FfciNKPAUONEjiL       / 
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Ms.  SOLis.  We  would  like  to  hear  more  about  what  opportunities 
we  have  to  address  some  of  the  quality  of  life  issues  that  people 
in  California,  particularly  in  my  aistrict,  are  faced  with,  with  re- 
spect to  programs  that  are  most  notaUy  going  to  be,  I  think,  on  the 
chopping  block— weatherization,  LIHEAP  pro-am,  and  dififerent 
issue  arejis  that  many  in  my  district,  poor,  low  income,  elderly,  are 
faced  with  right  now.  Thank  you. 

[1^6  prepared  statement  of  Hon.  Hilda  L.  Solis  follows:] 


Chairman  Hall  and  Ranking  Member  Boucher  thank  you  for  holding  this  hearing 
today.  I  am  pleased  to  have  the  opportunity  to  join  these  discussions  as  a  member 
of  this  subcommittee, 

I  would  like  to  begin  by  submitting  to  the  record  a  letter  from  my  Subcommittee 
which  requests  an  opportunity  to  consider  and  vote  on  language  regarding  the  leak- 
ioe  underground  storage  tank  provisions. 

I  have  some  very  real  concerns  about  this  legislation.  Energy  policy  should  be  an 
investment  in  our  famihes,  our  children  and  our  nation.  But  once  again  we  are  left 
discussing  a  proposal  which  threatens  our  health,  our  economic  stability  and  our  en- 
ergy future. 

Iwould  like  to  focus  on  the  issue  of  leaking  underground  storage  tanks.  I  under- 
stand this  issue  does  not  fall  under  the  jurisaiction  of  this  subcommittee,  but  I  am 
not  convinced  I  will  have  another  opportunity  to  address  these  provisions.  136,000 
tanks  are  leaking  as  we  speak — more  than  36.000  in  California,  75%  of  whidi  risk 
MTBE  impacting  groundwater  suppUes.  The  EPA  estimates  120,000  more  tanka 
could  leak  over  the  next  10  years,  contaminating  120.000  more  communitieB — pol- 
luting the  soil  and  water,  harming  health  and  incurring  unnecessary  costs. 

Cleanup  of  MTBE  alone — from  leaking  tanks — is  estimated  to  cost  at  least  $28 
billion.  Yet  the  language  in  this  bill— language  whidi  was  never  considered  in  either 
the  House  or  Senate  last  session — restricts  the  ability  of  our  own  Environmental 
Protection  Agency  to  recover  costs  from  polluters,  fails  to  recuire  additional  safety 
measures  for  new  tanks,  and  further  delays  inspections  on  these  tanks.  We  owe  it 
to  our  constituents  and  communities  who  deal  with  these  leaking  tanks  to  not  shove 
random  provisions  into  legislation, 

I  am  also  concerned  about  the  failure  of  this  legislation  to  deal  with  electricd^ 
reliability  and  consumer  costs.  In  2003,  more  than  20,000  famihes  in  California  de- 


pended on  public  services  to  keep  their  power  from  being  shut  off.  The  Southern 
Cah'      ■*"■■"•  •  •■  —      '■■'   ■  ..        "  .■ 


Cahfomia  Association  of  Governments  recently  gave  qualiW  of  life  in  southern  Cali- 
fornia a  "D  plus"  partly  because  of  bad  air  quaUty  and  the  cost  of  eneray.  I  have 
not  been  shown,  however,  how  this  legislation  will  do  anything  to  help  these  fami- 
lies keep  their  hghts  on. 

I  would  hope  that  our  witnesses  today,  and  any  future  witnesses,  could  provide 
us  with  new  ideas  to  bring  us  to  a  better  place  than  we  are  now.  I  hope  this  hearing 
is  not  the  end  of  the  discussion  about  a  responsible  long-term  enei^  poUcy  for 
America,  but  the  beginning  of  a  process  that  will  involve  opportunities  to  amend 
language  to  get  the  best  possible  policy. 

Mr.  Shimkus.  The  gentlewoman  yields  back  her  time.  The  ChEtir 
recognizes  the  gentleman  from  Oregon,  Mr.  Walden. 

Mr.  Walden.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
your  having  this  hearing  today.  I  think  it  is  extraordinarily  impor- 
tant that  we  move  forward  on  an  energy  bill. 

This  country  needs  an  energy  policy.  As  one  of  the  vice  chairs  of 
the  Renewable  Energy  Caucus  in  the  Congress,  the  bipartisem  or- 
gemization,  I  am  especially  enthused  about  what  we  need  to  do  to 
add  to  our  renewable  portfolio. 

In  my  district,  we  are  seeing  the  construction  of  some  400 
megawatts  of  wind  energy,  which  works  well,  as  you  shape  the 
power  curve  with  hydro,  which  is  also  one  of  America's  most  renew- 
able energy  sources,  emd  in  the  Northwest,  is  certainly  our  bread 
and  '    rer.  This  legislation  helps  in  those  regards,  as  well 
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as  expanding  efforts  on  solar  etnd  geothennal  research  and  ,1  am 
hopeful,  biomass  as  well,  to  use  the  waste  that  comes  out  of  forests, 
so  we  try  to  make  them  more  healthy,  to  create  a  renewable  mar- 
ket. And  so  that  is  certainly  important,  and  while  I  realize  we  can't 
conserve  our  way  out  of  the  energy  crisis  we  face,  nor  can  we  drill 
our  way  out  of  it,  we  have  to  have  a  bidanced  energy  program  for 
this  country. 

I  am  tired  of  paying  $2  gas  or  $2.20  gas  or  whatever  it  is  to  fill 
my  car,  and  I  see  what  is  happening,  and  the  pressures  on  natural 
gas,  and  it  is  a  supply  issue,  and  I  don't  want  to  be  held  hostage 
for  my  energy  and  our  country's  energy  to  countries  that  aren't  al- 
ways exactly  friendly  toward  us,  and  yet  can  pull  our  chain  and  our 
economy  and  cause  severe  problems. 

We  have  had  a  lot  of  debates  in  this  committee  over  the  last  3 
years  that  I  have  been  on  the  panel,  or  4  years,  I  guess,  on  energy 
policy.  We  need  a  comprehensive  energy  program.  I  commend  the 
administration  for  the  work  they  have  done,  and  while  I  have  some 
disagreements  with  them  at  tJie  present  time  over  power  mar- 
keting authorities  and  some  issues  related  to  transmission  and  £dl, 
we  need  to  move  forward. 

So,  Mr.  Chairman,  thank  you  for  holding  this  hearing,  and  I  look 
forward  to  working  with  you  on  the  issues  that  are  of  unique  im- 
portance to  the  Northwest,  as  well  £is  those  that  are  critical  to  our 
country's  future- 
Mr.  Shimkus.  The  gentleman  yields  back  the  time.  The  Chair 
recc^nizes  the  gentleman  from  Massachusetts,  Mr.  Markey. 

Mr.  Mahkey.  Thank  you,  Mr.  Chairman. 

In  the  world  of  nuclear  physics,  there  is  a  theory  known  as  the 
Heisenberg  Uncertainty  Pnnciple,  which  states  that  the  more  pre- 
cisely the  position  is  known,  the  less  precisely  the  momentum  is 
known. 

Scientists  tell  me  that  this  uncertainty  principle  has  profound 
impUcations  for  understanding  the  behavior  of  subatomic  particles, 
such  as  electrons.  There  appears  to  be  a  similar  theory  at  work  in 
the  Congress  these  days,  a  theory  known  as  the  Republican  Uncer- 
tainty F^nciple.  Here,  too,  the  more  precisely  a  position  is  known, 
the  less  precisely  we  know  what  the  momentum  is.  The  Republican 
party's  position  on  national  energy  policy  are  known  with  great 
precision,  while  we  can  never  quite  determine  at  any  given  time  ex- 
actly what  the  momenttun  of  their  legislative  efforte  is,  or  whether 
there  is  any  momentum  at  all. 

For  example,  will  the  House  wait  to  move  an  energy  bill  until  the 
Senate  acts?  Maybe,  maybe  not.  Is  the  committee  only  going  to 
have  one  hearing  on  an  energy  bill?  Maybe,  maybe  not.  Are  the 
members  going  to  be  able  to  deUver  opening  statements  at  any 
hearings  or  markups?  Maybe,  maybe  not.  Are  we  going  to  have  a 
subcommittee  markup?  Maybe,  maybe  not.  Are  we  going  to  have  a 
full  committee  markup?  Maybe,  maybe  not.  Is  the  energy  bill  going 
to  the  House  floor  in  February,  or  will  we  wait  until  March? 
Maybe,  maybe  not.  Will  the  bill,  when  it  goes  to  the  floor,  allow 
Democrats  to  make  amendments  on  the  floor?  Maybe,  maybe  not. 
Will  those  Democrats  from  the  Democratic  side  who  are  appointed 
to  any  future  conference  with  the  Senate  on  this  bill,      11-: 
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invited  to  participate  in  the  meetings  of  the  conferees?  Maybe, 
maybe  not. 

Under  the  Republican  Uncertainty  Principle,  you  know  exactly  at 
all  times  what  their  positions  are  on  this  bill.  You  know  that  tiiey 
want  to  drill  in  the  Arctic  Refuge.  They  want  to  weaiken  environ- 
mental laws  in  the  name  of  energy  production.  They  want  to  pro- 
vide generous  tax  breaks  and  other  favors  to  large  oU,  natural  gas, 
coal,  nuclear,  and  electric  companies.  They  want  energy  consumers 
to  pay  higher  rates  and  big  energy  companies  to  grow  even  bigger. 
All  of  this  is  certain.  But  you  can  never  quite  determine  what  the 
forward  momentum  of  the  bill  really  is,  what  their  process  is,  or  . 
if  there  is  any  process  at  all. 

That  is  the  Republican  Uncertainty  Principle  at  work,  and  I  wel- 
come  all  of  our  witnesses  back  once  again  to  this  wonderful  world 
of  Republican  political  quantum  mechanics.  I  look  forward  to  your 
testimony  this  morning,  but  I  am  uncertain  whether  it  will  lead  to 
the  enactment  of  any  legislation  at  all. 

I  yield  back  the  balance,  Mr.  Chairman. 

rnie  prepared  statement  of  Hon.  Edward  J.  Markey  follows:] 


Thank  you,  Mr.  Chairman. 

In  the  world  of  nuclear  physics,  there  is  a  theory  known  as  the  Heisenberg  Uncer- 
tainty Principle,  which  s^tes  that  "the  more  precisely  the  position  in  known,  the 
less  precisely  the  momentum  is  known."  Sdentists  tell  me  that  this  Uncertainly 
Principle  has  profound  implications  for  understanding  the  behavior  of  subatomic 
particles,  such  as  electrons. 

There  appears  t«  be  a  similar  theory  at  work  in  the  Congreea  these  days,  a  theory 
known  as  the  Republican  Uncertainty  Principle.  Here  too,  the  more  precisely  a  dosi- 
tion  is  known,  the  less  precisely  we  know  what  the  momentum  is.  The  Repubhcan 
Party's  positions  on  national  energy  policy  are  known  with  great  precision,  but  we 
can  never  quite  determine  at  any  given  time  exactly  what  the  momentum  of  their 
legislative  efforts  is,  or  whether  there  is  any  momentum  at  all.  For  example: 

Will  the  House  wait  Ut  move  an  energy  bill  until  the  Senate  acts?  Maybe.  Maybe - 
not. 

Is  the  Committee  only  going  to  have  one  hearing  on  an  energy  bill?  Maybe,  Maybe 

Are  the  Members  going  to  be  able  to  deliver  opening  statements  any  hearings  or 
markups?  Maybe.  Maybe  not. 

Are  we  going  to  have  a  Subcommittee  markup?  Maybe.  Maybe  not. 

Are  we  going  to  have  a  full  Committee  markup?  Maybe,  Maybe  not. 

Is  the  energy  bill  going  to  the  House  floor  in  February  or  will  we  wait  untU 
March?  Maybe.  Maybe  not. 

When  the  bill  does  go  Ut  the  floor,  are  we  going  to  be  able  to  offer  our  amend- 
ments? Maybe,  Maybe  not. 

Will  those  of  us  from  the  Democratic  aide  who  are  appointed  to  any  future  con- 
ference with  the  Senate  on  this  bill  be  invited  to  participate  in  the  meetings  of  the 
conferees?  M^be.  Maybe  not. 

Under  the  Republican  Uncertainty  Principle,  you  know  exactly  at  all  times  what 
their  positions  are  on  this  bill.  You  know  that  they  want  to  drill  in  the  Arctic  Ref- 
uge, tney  want  to  weaken  environmental  laws  in  the  name  of  energy  production, 
thev  want  to  provide  generous  tax  breaks  and  other  favors  to  large  oiT  natural  gas, 
coal,  nuclear,  and  electric  companies,  they  want  energy  consumers  to  pay  higher 
rates  and  big  energy  companies  to  grow  even  bigger.  All  of  this  is  very  certain.  But 
you  can  never  quite  determine  what  the  forwaro  momentum  of  their  bill  really  is, 
what  their  process  is,  or  if  there  is  any  process  at  all. 

That's  the  Republican  Uncertainty  Principle  at  work,  and  I  welcome  all  of  our  wit- 
«  back  once  again  to  the  wonderful  world  of  Republican  Political  Quantum  Me- 

cs.  I • 

whether  it 
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Mr.  Shimkus.  The  gentleman  should  be  applauded  for  use  of  Hie 
time.  I  want  to  thank  him  for  that,  and  the  only  certainty  about 
this  is  that  it  makes  more  sense  of  why  we  are  pushing  for  1 
minute  opening  statements. 

Now,  the  Chair  would  like  to  rect^nize  my  colleague  from  Maine, 
Mr.  Allen. 

Mr,  Allen,  Thank  you,  Mr.  Chairman,  and  I  welcome  the  panel- 
ists. America  needs  energy  legislation  that  will  maike  our  Nation 
more  secure  in  the  world,  more  competitive  in  global  markets,  and 
encourage  economic  growth  here  at  home.  We  want  an  energy  pol- 
ii^  that  reduces  our  dependence  on  foreign  sources,  increases  con- 
servation, encourages  innovative  use  of  renewable  energy  sources, 
and  protects  our  environment.  I  don't  think  this  energy  legislation 
before  us  does  that  very  well. 

I  have  3  concema.  First,  we  need  to  prioritize.  It  will  take  a  sub- 
stantial length  of  time  t«  get  a  good  bill  through  the  Senate.  I 
think  it  is  time  to  break  out  the  electricity  reliability  sttindards. 

Second,  this  energy  bill  is  already  outdated.  For  example,  if  you 
take  the  hydro  power  title,  which  is  designed  to  streamline  dam  re- 
licensing  by  excluding  States,  Native  American  tribes,  luid  other 
Federal  agencies,  from  the  appeals  process,  just  yesterday,  the  Pe- 
nobscot Indian  tribe  visited  me  to  tell  me  about  the  Penobscot 
River  Restoration  Project  in  Maine.  That  project  will  remove  two 
dams,  alter  a  third  to  metintain  power  production  near  historic  lev- 
els, and  restore  500  miles  of  vital  habitat  to  the  Atlantic  salmon, 
the  Americzin  shad,  and  other  native  fish.  In  the  words  of  Secretary 
of  the  Interior  Gail  Norton,  this  restoration  is,  and  I  quote,  "a  win 
for  everybody  involved."  But  the  hydro  power  title,  as  it  is  written 
today,  excludes  the  kind  of  public  participation  that  we  got  in  the 
course  of  this  process.  The  Penobscot  tribal  chief  told  me  yesterday 
in  no  uncertain  terras  that  this  project  never  could  have  happened 
if  the  hydro  power  title  had  been  law. 

Finally,  I  want  to  mention  the  provision  known  as  bump  up.  I 
certainly  hope  the  chairman  will  call  witnesses  so  we  can  nave  a 
hearing  on  the  impact  of  this  provision.  We  have  never  had  a  legis- 
lative hearing  on  bump  up.  By  the  EPA's  own  analysis,  98  percent 
of  the  emissions  leading  to  unhealthy  air  days  in  Maine  originate 
outside  of  our  State  borders,  so  I  care  a  lot  about  cities  that  have 
the  same  experience.  But  any  bump  up  policy  should  be  written  to 
apply  only  where  transport  is  the  problem.  If  a  city  would  be  in  at- 
tainment but  for  the  pollution  blowing  in  from  other  regions,  then 
it  is  only  fair  that  they  not  be  punished  with  a  bump  up.  However, 
the  provision  in  this  bill  does  not  include  a  but  for  provision.  It 
would  prevent  higher  standards  from  applying  to  any  area  which 
has  pollution  blowing  in  from  elsewhere,  even  if  the  local  pollution 
is  itself  unhealthy.  So  for  these  and  many  other  reasons,  I  view  the 
energy  bill  conference  report  that  passed  the  House  in  November 
2003  as  outdated,  inadequate,  £md  I  believe  that  open  discussion, 
debate,  EUid  opportunity  for  amendments  is  essential  to  improve 
this  adrea^  outdated  bill. 

And  I,  Mr.  Chairman,  I  yield  back. 

Mr.  Shimkus.  The  gentlemzin  yields  back  his  time.  Just  rdiemi 
to  the  gentleman  from  Maine,  I  am  familiar  with  t      " 
policy.  We  did  have  a  hearing  on  June  22,  2003,  OD 
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provision,  so  does  the  gentleman  from  Idaho  wish  to  make  an  open- 
ing statement? 
[Additional  statements  received  for  the  record  follow:] 


and  it  is  of  paramount  importance  to  our  conatituenta  back  home  that  n 

for  all  pass  into  law  a  national  energy  policy.  Electricity  disruption  and  unreliability 

on  a  national  scale  could  be  catastrophic. 

I  have  long  been  a  supporter  of  nuclear  energy.  Nuclear  power  generation  ei^jo^ 
significant  environmental  advantages.  It  encompasses  the  largest  source  of  emis- 
sion-free generation  of  electricity  in  the  United  States. 

The  United  Stat«s  cannot  afTord  to  allow  poUtics  to  continue  to  get  in  the  way 
of  sound  science  and  ^d  public  policy.  Mr.  Chairman,  for  fear  of  sounding  like  a 
broken  record,  let  me  just  reiterate  my  appreciation  that  you  are  holding  this  hear- 
ing today,  and  encourage  my  colleague  to  help  me  once  and  for  all  pass  this  very 
comprehensive  national  energy  poUcy  into  law. 

I  yield  back. 


Thank  you,  Mr,  Chairman,  for  holding  this  hearing  today  and  for  continuing  the 
effort  to  pass  an  energy  bill. 

America  needs  a  National  Energy  Policy  like  never  before,  U.S.  energy  consump- 
tion is  at  an  all-time  high  and  rising  even  while  domestic  energy  production  ia  de- 
clining. Our  economy  and  security  are  at  extreme  risk.  A  comprenensive  national 
energy  policy  is  long  overdue. 

The  Energy  Policy  Act  considered  by  the  108th  Congress  contained  provieions 
strengthening  our  national  security  by  reducing  dependence  on  foreign  energy 
BDurces  through  increased  domestic  exploration  and  production.  It  promoted  a  clean 
environment  by  encouraging  use  of  more  renewable  energy  and  alt«mative-fuel  ve- 
hicles. It  ensured  a  steady  flow  of  electricity  by  requiring  enforceable,  mandatory 
electric  reliability  Btandards.  And  it  provided,  private-sector  incentives  for  improving 
efficiency  standards  on  electric  products,  as  well  as  improved  regulation  of  nuclear 
and  hydroelectric  power. 

1  am  hopeful  that  we  can  soon  move  forward  with  similar  legislation  for  the  109th 
Congress,  and  that  the  Senate  can  find  the  votes  to  bring  our  nation's  outdated  en- 
ergy policies  into  the  21at  century.  The  result  will  ensure  all  Americans  have  access 
to  reUafale,  affordable  and. cleaner  energy  for  decades  to  come.  A  more  indepmdent 
America  with  greater  economic  security  will  encourage  investment  and  creation  of 

I  look  forward  to  hearing  from  our  witnesses. 


Mr.  Chairman,  thank  you  for  holding  hearings  on  this  important  topic.  Over  the 
past  four  years.  Congress  has  attempted,  to  craft  a  comprehensive  national  energy 

Klicy  and  it  is  my  hope  that  the  I09th  Congress  will  achieve  this  important  goS. 
fact,  I  believe  that  ijiis  is  one  of  the  most  important  things  that  we  can  do  to 
protect  the  American  public  and  onr  economy. 

Access  to  affordable  energy  is  extremely  important  to  our  economy  because  hi^- 
energy  prices  force  businesses  to  lay  off  workers.  Small  business  owners  around  me. 
country  have  said  that  they  are  afraid  that  rising  future  energy  costs  threaten  their 
ability  to  stay  in  business.  Fearful  business  owners  will  not  nire  new  workers  and 
create  new  jobs.  A  comprehensive  energy  policv  will  help  contain  rising  energy 
prices  and  encourage  businesses  to  hire  more  workers. 

This  week  we  wul  discuss  the  electricity  title  of  the  energy  bill.  1  want  to  touch 
on  this  very  briefly  because  electricity  plays  such  an  important  part  in  our  society. 
We  rely  on  electricity  to  power  our  homes,  hospitals,  schools,  businesses,  and  even 
our  government  institutions. 
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In  Texas,  we  are  fortunate  that  the  grid  operation  and  reliability  is  managed  by 
ERGOT,  the  Electricity  Reliability  Council  of  Texas.  ERCOT  has  put  tough,  enforce- 
able, reliability  standards  in  place,  which  has  ensured  that  TexBns  have  ample  ac- 
cess to  electricity.  As  Congress  considers  a  national  energy  policy,  I  believe  that 
electricity  reliabiUty  standards  are  an  extremely  important  component  of  a  com- 


Panelists  testifying  next  week  will  discuss,  among  other  things,  issues  involving 
oil,  gas,  and  renewable  energy,  and  I  look  forward  to  their  testimony. 

As  we  are  all  aware,  today  the  United  States  imports  nearly  60  percent  of  its  oil 
and  this  number  is  expected  to  increase  to  75  percent  by  2010.  Most  of  this  oil 
comes  from  the  Middle  East  and  politically  unstaole  nations  such  as  Algeria,  Nige- 
ria and  Venezuela.  I  believe  it  is  a  matter  of  national  security  for  the  United  States 
to  achieve  self-sufficiency  when  it  comes  to  our  energy  needs. 

That  is  why  I  support  energy  exploration  in  Alaska's  Arctic  National  Wildlife  Re- 
serve (ANWR).  I  beueve  that  is  prudent,  in  today's  geopolitical  climate,  to  explore 
domestic  energy  resources  like  those  in  ANWR  and  other  federal  lands.  New  tech- 
Dolosy  has  drastically  shrunk  the  'footprint"  needed  for  exploration  and  drilling, 
whidi  reduces  the  impact  on  the  environment  and  wildlife.  While  I  believe  that  we 
must  seek  to  minimize  the  impact  of  these  activities  on  the  environment,  I  do  not 
believe  that  our  national  security  should  be  sacrificed. 

In  recent  years,  we  have  turned  to  natural  gas  as  a  clean  burning  fiiel  to  help 
diversiJy  our  fuel  mix  and  reduce  air  pollution.  To  keep  pace  with  demand,  we  must 
ensure  that  we  have  ample  supply  to  meet  our  fiiture  needs.  The  Bamett  Shale,  a 
major  natural  gas  shale  mrmation  located  in  my  district  in  North  Texas,  is  currently 
a  m^jor  source  of  natural  gas  and  promises  to  help  assuage  future  energy  needs. 
I  believe  that  comprehensive  energy  policy  should  seek  to  encourage  the  develop- 
ment and  production  of  non-conventional  sources,  like  the  Bamett  Shale. 

In  addition  to  encouraging  conventional  energy  production,  I  believe  that  it  is  im- 
portant that  a  comprehensive  energy  policy  encourages  renewable  energy  develop- 
ment and  energy  conservation. 

I  strongly  support  the  use  of  renewable  energy,  like  wind,  solar,  hydrogen,  bio- 
mass,  etc,  when  it  is  practicable.  The  State  of  Texas'  renewable  energy  mandate  is 
one  of  the  most  aggressive  in  the  nation,  requiring  3%  of  electricity  generation  to 
come  from  renewable  resources  by  20D9.  While  a  number  of  the  renewable  provi- 
sions trota  the  Conference  Report  on  H.R.  6  from  the  108th  Congress  were  signed 
into  law  by  the  President  as  part  of  the  American  Jobs  Creation  Act  in  October 
2004,  there  are  still  a  number  of  important  renewable  energy  provisions  contained 
in  this  year's  energy  bill. 

In  2003,  President  Bush  announced  his  Hydrogen  and  PreedomCAR  initiatives 
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during  his  State  of  the  Union  Address.  I  believe  that  investment  in  alternative  en- 

X  sources,  like  hydrogen,  are  an  important  part  of  comprehensive  energy  poUt?, 
e  I  am  new  to  uie  Enerey  and  Commerce  Committee  tnis  Congress,  I  am  famil- 
iar with  the  President's  Hydrogen  Initiative  due  to  my  service  on  the  House  Science 
Committee  during  the  108th  Con^ss.  There  are  many  benefits  to  developing  hy- 
drogen fuel  ceU  tautology,  including  a  cleaner  environment,  the  possibility  that  re- 
search can  spur  fiirther  tedmological  innovation,  and  especially  greater  energy  inde- 

In  closing,  Mr.  Chairman,  I  would  like  to  reiterate  my  support  for  a  comprehen- 
sive national  energy  policy  and  thank  you  again  for  this  series  of  hearings. 

Mr.  Shimkus.  Seeing  no  other  members.  I  would  like  to  welcome 
our  panelists. 

First,  a  brief  introduction.  Mr.  David  Garman,  who  is  Assistant 
Secretary,  and  confirmed  unanimously  by  the  U.S.  Senate  on  May 
25,  2001.  He  previously  served  in  a  variety  of  positions  on  the  stan 
of  two  U.S.  ^nators,  and  two  Senate  committees  during  a  ceireer 
spanning  21  yeeirs.  Most  recently,  Mr,  Geirman  served  as  chief  of 
staff  to  some  Senator  from  Alaska,  who  is  now  Governor,       u>  is 
in  the  audience.  Senator  Frank  Murkowski.  And  Mr.  Gam      i  also 
served  on  the  professional  stafT  of  the  Senate  E     irv  ai     r 
Resources  Committee,  and  on  the  Senate  Select  i^     i    i 
telligence.  Mr.  Garman  also  served  as  U.S.  Sena     o 
tually  all  the  major  negotiations  under  the  Uni 
work  Convention  on  Climate  Change  from  1 
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Also  joining  him  is  Cynthia  Marlette.  And  Pat  Wood,  Chairman 
of  FERC  named  Cynthia  Marlette  as  generiil  counsel.  Ms.  Marlette, 
who  joined  the  Commission  in  1979,  has  served  as  deputy  counsel. 
Earlier,  she  was  associate  general  counsel  for  hydroelectric  and 
electric. 

Also  joining  us  is  Mr.  Luis  Reyes.  Mr.  Reyes  joined  the  NRC  in 
February  1978  as  a  reactor  inspector  in  the  Region  3  office  located 
in  Glen  Ellen,  Illinois.  That  is  in  niinois,  and  welcome.  He  held 
progressively  more  responsible  position,  in  Region  3,  and  subse- 
quently, in  the  Region  2  office,  located  in  Atlanta,  Georgia.  He 
served  as  section  chief  in  Region  3  from  August  2001  through  Feb- 
ruary 2002.  Mr.  Reyes  completed  a  speci£il  assignment  as  a  special 
assisUuit  to  the  Under  Secretary  Office  of  Energy,  Science,  and  En- 
vironment, Department  of  Energy.  In  May  2004,  he  was  selected  to 
his  current  position  as  executive  director  for  operations. 

Your  full  statements  are  tdready  submitted  for  the  record,  and 
we  will  be  generous  with  time,  but  we  have  a  long  day  ahead  of 
us,  and  you  are  recognized  for  5  minutes  for  an  opening  statement. 

STATEMENTS  OF  HON.  DAVID  GARMAN,  ASSISTANT  SEC- 
RETARY FOR  ENERGY  EFFICIENCY  AND  RENEWABLE  EN- 
ERGY, U.S.  DEPARTMENT  OF  ENERGY;  CYNTHIA  A. 
MARLETTE,  GENERAL  COUNSEL,  FEDERAL  ENERGY  REGU- 
LATORY COMMISSION;  AND  LUIS  A.  REYES,  EXECUTIVE  DI- 
RECTOR FOR  OPERATIONS,  NUCLEAR  REGULATORY  COM- 
MISSION 

Mr.  Garman,  Thank  you,  Mr,  Chairmain,  and  members  of  the 
subcommittee.  I  will  be  very  brief,  in  order  to  allow  more  time  for 
questions  and  answers,  and  out  of  respect  for  the  witnesses  waiting 
to  appear. 

As  you  mentioned,  I  am  the  Assistant  Secret£U7  for  Energy  Effi- 
ciency and  Renewable  Energy.  The  Department  is  currently  with- 
out a  Deputy  Secretary  or  an  Under  Secretary,  but  I  will  neverthe- 
less attempt  to  be  responsive  to  the  broader  energy  policy  questions 
outside  my  immediate  area  of  responsibility. 

A  comprehensive  energy  policy  should  address  6  general  objec- 
tives. First,  we  should  encourage  conservation  of  our  ener^  re- 
sources by  promotii^  energy  efficiency  in  the  production  and  use 
of  energy. 

Second,  we  must  increase  our  overall  energy  supply,  with  an  em- 
phasis on  domestic  supply.  Too  often,  the  energy  debate  pits  energy 
conservation  and  efficiency  against  the  need  for  increased  supply. 
The  fact  is,  we  need  both. 

Third,  to  ensure  energy  security,  we  must  maintain  a  diversity 
of  fuels  from  a  multiplicity  of  sources.  There  is  not,  and  will  not 
be,  a  silver  bullet  that  meets  our  energy  needs,  so  we  must  look 
at  oil,  gas,  coal,  solar,  wind,  hydro,  nuclear,  biomass,  just  as  we 
should  look  to  better  exploit  hydrogen  as  well  as  electricity  as  en- 
ergy carriers  for  the  future. 

Fourth,  we  must  encoiu*age  the  modernization  of  our  energy  in- 
frastructure, so  as  to  more  efficiently  and  reliably  deliver  energy 
from  its  source  to  the  consumer. 
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Fifth,  these  energy  production,  consumption,  and  conservation 
goeils  must  be  accomplished  while  building  on  our  successful  record 
of  environmental  protection. 

Sixth,  realizing  our  enei^  challenges  will  extend  beyond  the 
next  2  decades,  we  should  also  provide  a  vision  of  the  future  in 
which  solutions  to  these  energy  challenges  will  lead  to  a  trans- 
formed enei^  future.  This  is  why  provisions  in  the  legislation  re- 
lated t«  hy^ogen,  next  generation  nuclear,  fuel  cell  vehicles,  car- 
bon dioxide  sequestration,  and  other  breakthrough  technologies  are 
so  important.  These  long-term  technologies  may  not  all  come  into 
commercial  viability  in  the  next  week,  month,  or  year,  but  it  is  very 
important  that  we  work  on  them  now. 

There  are  hterzilly  hundreds  of  individual  provisions  in  this  bill. 
Candidly,  there  are  provisions  that  we  like,  £ind  provisions  that  we 
are  less  enthusiastic  about.  For  that  reason,  I  would  prefer  not  to 
make  specific  comments  on  individual  provisions  beyond  those 
prior  statements  of  the  administration  and  the  policies  articulated 
in  the  President's  2006  budget,  because  we  recognize  that  a  bill 
such  as  this  is  inevitably  a  compromise,  said  I  wouldn't  want  any 
negative  comment  that  I  might  make  about  a  specific  single  provi- 
sion during  the  course  of  this  hearing  to  be  talten  as  contrary  to 
the  spirit  of  achieving  an  eventual  consensus  through  a  process  of 
thoughtful  compromise. 

As  Secretary  Bodman  £issured  you  yesterday  in  the  full  com- 
mittee, we  will  actively  work  with  you  and  your  staff  to  achieve 
passage  of  an  energy  bill,  and  stand  ready  to  assist  you  in  any  way 
possible. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Hon.  David  Garman  follows:] 


I  am  pleased  to  appear  today  before  the  Subcommittee  as  it  considers  comprehen- 
sive and  balanced  energy  legislation.  As  you  know,  President  Bush's  National  En- 
ergy Policy  (NEP),  isaued  in  May  2001.  contained  lOG  energy  policy  recommenda- 
tions to  modernize  America's  energy  production  and  diatributioD  Bystema,  promote 
energy  efficiency  and  conservation,  strengthen  our  economy  and  create  new  jobs, 
and  reduce  our  dependence  on  foreign  sources  of  energy. 

While  the  Administration  has  implemented  nearly  all  of  the  NEP  recommenda- 
tions that  could  be  addressed  through  administrative  action,  some  of  the  most  sig- 
nificant NEP  recommendations  require  Congressional  action.  Despite  the  serious 
and  significant  efforts  of  many  on  this  Committee  and  elsewhere  in  the  Congress, 
the  passage  of  energy  legislation  has  thus  far  eluded  us.  The  President,  in  his  2005 
State  of  the  Union  Address,  repeated  his  call  for  Congress  to  pass  energy  legislation, 
and  we  are  pleased  to  see  the  Subcommittee  moving  ahead  quickly. 
General  Principles 

The  Administration  believes  that  a  comprehensive  energy  policy  must  address  six 
general  objectives  to  ensure  the  Nation's  continued  growth  and  prosperity: 

•  First,  we  should  encourage  conservation  of  our  eneivy  resources  by  promoting 

greater  energy  efficiency  in  the  production  and  use  of  energy. 

*  Second,  we  must  increase  our  overall  energy  supply,  with  an  emphaais  on  domes- 

tic supply.  Too  often,  the  energy  debate  pits  energy  conservation  and  eSdeacy 
against  the  need  for  increased  supply.  The  fact  is,  we  need  both. 

•  Third,  to  ensure  energy  security,  we  must  maintain  a  diversity  of      )!•  I 

multipUcity  of  sources.  There  is  not,  and  will  not  be,  a  "ailver  bullet 
our  energy  needs. 

*  Fourth,  we  must  encourage  the  modemizatio  n  of  our  "* 

to  more  efficiently  and  reliably  deliver  energy  from  t      i 
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•  Fifth,  these  enei^  oroduction,  consumption  and  conservation  goals  must  be  ac- 

complished while  building  on  our  Huccessfiil  record  of  enviromnentalprotectioD. 

•  Sixth,  realizing  that  our  energy  challenges  will  extend  beyond  the  nrart  two  dec- 

ades, we  should  also  provide  a  vision  of  the  future  in  which  solutions  to  these 
challenges  will  transform  our  energy  future. 

With  those  general  principles  in  mind,  let  me  now  outline  a  few  of  the  specific 
provisions  that  energy  legislation  should  contain. 
Energy  Efficiency 

To  promote  energy  efficiency  and  the  conservation  of  our  energy  resources,  we 
support  many  of  the  provisions  in  the  energy  efficiency  titles  of  the  bills  considered 
by  both  the  House  and  the  Senate  during  the  last  Congress.  For  example,  we  share 
the  view  that  the  Federal  Government,  Uie  largest  single  user  of  energy  in  the  na- 
tion, should  '^ead  hw  example"  in  using  energy  more  efficiently,  and  the  Federal 
Government  should  be  encouraged  to  do  so.  Energy  efficiency  programs  such  as  the 
Low  Income  Weatherization  Assistance  Program,  tne  Enerey  Star  program,  and  the 
appliance  efficiency  standards  program  have  demonstratea  their  value,  and  should 
be  continued  and,  where  appropriate  and  cost-effective,  expanded.  In  addition,  the 
President's  2006  Budget  includes  $4.8  billion  over  10  years  in  tax  incentives  fin:  re- 
newable energy  and  energy  efficient  technologies,  such  as  hybrid  and  fuel  cell  vehi- 

Energy  Supply  from  a  Variety  of  Sources 

To  promote  increased  energy  supply,  we  beUeve  a  multifaceted  approach  is  war- 
ranted. For  exam^e,  we  support  provisions  to  open  the  coastal  plain  of  the  Arctic 
National  Wildlife  Refuge  to  exploration  and,  if  oil  is  determined  to  be  present,  envi- 
ronmentally responsible  development  and  production.  Had  we  opened  the  coastal 
plain  to  development  nearly  ten  years  ago  as  Congress  had  sought,  it  is  conceivable 
that  new  Alaskan  oil  reserves  could  be  moving  into  the  market  today. 

We  also  support  the  increased  production  of  renewable  energy,  and  were  gratified 
to  see  that  Congress  last  year  provided  an  extension  of  the  renewable  enei^y  pro- 
duction tax  credit  as  the  President  had  sought.  We  do  not,  however,  support  efiorts 
to  impose  a  national  "one  size  fits  all"  renewable  portfolio  standard.  We  nelieve  indi- 
vidual states  are  best  suited  to  craft  an  RPS  that  meets  their  needs  taking  into  ac- 
count the  renewable  enei^  resource  available  in  that  state,  and  at  least  18  statM 
have  already  adopted  an  KPS  in  some  form. 

The  Administration  does  support  a  renewable  fuels  standard  to  increase  the  use 
of  clean,  domestically-produced  renewable  fuels  such  as  ethanol  and  biodiesel  to  re- 
duce dependence  on  imported  oil. 

We  also  support  the  increased  production  of  emission-free  nuclear  power,  and 


would  welcome  many  of  the  provisions  in  the  lepslation  considered  last  Congress 
designed  to  revitalize  nuclear  power  production.  These  include  the  provisions  that 
would  reauthorize  the  Price  Anderson  Act  permanently  or  at  least  long-term,  and 
clarify  the  tax  status  of  nuclear  decommissioning  fiinds. 
Upgraded  Energy  Infrastructure 

Investment  in  our  electricity  grid  has  been  hampered  by,  among  other  things,  un- 
certainty in  the  regulatory  realrn.  To  provide  the  greater  regulatory  certainty  that 
is  needed  to  generate  additional  investment,  we  support  provisions  to  provide  open 
access  to  the  transmission  grid,  repeal  the  Public  Utility  Holding  Company  Act  and 
reform  PURPA. 

We  also  support  mandatory  reliability  standards  to  reduce  the  likehhood  of  wide- 
spread power  outages  such  as  the  one  we  experienced  two  years  ago.  My  colleague 
from  the  Federal  Energy  Regulatory  Commission  vrill  elaborate  on  these  proposals 
in  greater  detail,  but  let  me  stress  the  importance  to  grid  reliabihty  of  continued 
research  and  development  by  the  Department  of  Energy  and  its  research  partners 
in  the  labs,  universities,  and  the  private  sector  on  new  technologies,  such  as  super- 
conductivity, grid  management  and  visualization  tools,  and  distributed  generation, 
just  to  name  a  few. 
Environmental  Protection  and  a  Transformed  Energy  Future 

President  Bush  believes  that  we  can  continue  to  improve  the  environment  while 
expanding  our  energy  use  through  the  development  ana  adoption  of  new  technology. 
TTiuB,  we  stronglv  support  research  and  development,  demonstration  and  deploy- 
ment of  advanced  clean  energy  technologies,  such  as  hydrogen,  clean  coal,  and  fu- 
sion energy,  in  a  manner  consistent  with  the  President's  FY  2006  Budget  proposals. 

The  President's  FY  2006  Budget  includes  $260  million  for  the  Hydrogen  Fuel  Ini- 
tiative to  develop  the  technologies  to  produce,  store,  and  distribute  hydrc^en  for  use 
in  fiiel-cell  vehicles,  electricity  generation,  and  other  applications.  With  complemen- 
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taiy  work  oDKoing  under  the  FreedomCAS  partnership,  these  efforts  keep  the  Hy- 
dn^en  Fuel  Initiative  on  track  for  a  2015  commercializatioii  deciBion  by  industry 
that  could  revolutionize  personal  transportation,  provide  consumers  better  perform- 
ance and  more  choice,  and  significant^  reduce  environmental  and  energy  security 


The  President's  2D06  Budget  also  provides  $286  million  for  the  President's  Coal 
Research  Initiative  to  improve  the  environmental  performance  of  coal-fired  power 
plants  by  reducing  emissions  and  improving  efficiency.  This  includes  funding  tA  con- 
tinue development  of  the  FutureGen  coal-fueled,  near  zero-emissions  electricity  and 
^drt^en  generation  project  announced  by  the  President  in  February  2003. 
FutureGen  involves  an  industry  and  international  partnership  that  will  work  coop- 
eratively on  research,  development,  and  deployment  of  technologies  that  will  dra- 
matically reduce  air  pollution  from  coal-fueled  electricity  generation  plants,  generate 
hydrogen,  and  capture  and  store  greenhouse  gas  emiBsions. 

In  January  2003,  President  Bush  committed  the  United  States  to  participate  in 
negotiations  on  the  largest  and  moat  technologically  sophisticated  energy  research 

fiTOJBct  in  the  world — the  International  Thermonuclear  Experimental  Reactor 
ITER).  The  United  States  and  its  international  partners—the  European  Union, 
Japan,  Russia,  China,  and  South  Korea — continue  to  work  toward  a  consensus  deci- 
sion on  the  site  for  ITER  early  in  2005.  If  Buccessful,  this  cost-shared  $5  bilHon  re- 
search project  will  advance  progress  towards  developing  fusion's  potential  as  a  com- 
mercially viable  and  clean  source  of  energy  near  the  middle  of  ttna  century.  AsHum- 
ing  that  int«mational  partners  reach  a  timely  site  decision,  the  $50  million  provided 
in  the  FY  2006  Budget  funds  the  first  year  of  equipment  fabrication  for  the  United 
States'  in-kind  contnoutions  to  this  important  partnership. 
Conclusion 

In  his  2005  Stata  of  the  Union  Address,  President  Bush  once  again  highlighted 
the  need  for  reliable,  affordable,  and  clean  supphes  of  enei^  to  keep  our  economy 
growing  and  to  create  new  jobs.  As  the  President  said,  "{fhw  years  of  debate  is 
enough;  I  urge  Congress  to  pass  legislation  that  makes  America  more  secure  and 
less  dependent  on  foreign  energy." 

Mr.  Chairman,  you  have  our  commitment  to  work  with  you  to  enact  energy  legis- 
lation this  year  that  is  consistent  with  the  President's  policy. 

I  appreciate  the  opportunity^  to  testify  before  you  today,  and  I  will  be  glad  to  an- 
swer any  questions  the  Committee  might  have. 

Mr.  Hall.  Ms.  Marlette,  general  counsel  of  FERC.  We  recognize 
you  for  as  much  time  as  you  consume,  and  we  th2mk  you. 

STATEMENT  OF  CYNTHIA  A.  MAHLETTE 

Ms.  Marlette.  Thank  you,  Mr.  Chedrman  and  members  of  the 
subcommittee.  I  appear  here  today  aa  a  staff  witness,  but  Chair- 
man Wood  has  authorized  me  to  say  that  he  ^ly  supports  the  rec- 
ommendations I  make  in  my  testimony. 

The  Congress  needs  to  enact  comprehensive  legislation  on  en- 
ergy, including  amendments  to  the  Federal  Power  Act  and  the  Nat- 
ural Gas  Act,  amendments  which  will  help  our  Commission  better 
fulfill  its  responsibilities  under  those  statutes.  Any  legislation  con- 
sidered by  the  Congress  should  do  four  things  with  respect  to  the 
matters  within  FERC's  jurisdiction. 

First,  it  should  support  the  competitive  wholesale  electric  mar- 
kets that  were  envisioned  by  the  Energy  Policy  Act  of  1992. 

Second,  it  should  help  ensure  the  development  of  electric  and 
natural  gas  infrastructure  to  meet  our  Nation's  enei^  net    s. 

Third,  it  should  provide  a  system  of  mandatory  em     lea    b  rules 
to  govern  the  reliability  of  the  Nation's  electric  ti     u 
and  fourth,  it  should  provide  additional  regulat 
deter  market  power  abuse  in  electric  and  natui 
kets. 

I  recommend  modifications  to  four  ex 
cussion  draft.  First  is  the  provision  i 
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for  mandatory  enforceable  electric  reliability  mlea,  subject  to  Fed- 
eral oversight.  This  type  of  provision  is  long  overdue,  particularly 
in  li^t  of  the  At^ust  2003  blackout,  in  whidi  some  50  million  peo- 
ple lost  electricity.  However,  we  have  one  recommendation  for 
changes  to  the  provision.  We  believe  Congress  could  improve  the 
provision  by  giving  the  electricity  reliability  organization  a  role  in 
directing  utilities  to  build  transmission  facilities  that  are  needed 
for  reliability  purposes  in  areas  of  the  country  where  a  formal  Com- 
mission-recognized regional  planning  process  does  not  exist.  This 
authority  should  be  subject  to  siting  review  by  States  or  other  gov- 
ernmental entities  with  jurisdiction,  and  also  subject  to  the  Federal 
backstop  siting  provision  that  is  contained  in  the  discussion  draft. 

Second,  with  respect  to  the  provisions  in  the  discussion  draft 
which  give  the  Conunission  increased  criminal  and  civil  penalty  au- 
thority under  the  Power  Act  and  the  Gas  Act,  these  are  extremely 
helpful  to  the  Commission's  enforcement  program  and  protection  of 
customers.  However,  I  recommend  that  the  Commission's  civil  pen- 
alty authority  be  further  strengthened  to  apply  to  any  violation  of 
part  III  of  the  Power  Act,  as  well  as  part  II.  I  further  recommend 
that  the  Congress  give  the  Commission  civil  penalty  authority  for 
violations  of  the  Natural  Gas  Act.  Currently,  the  Commission  haa 
no  civil  penalty  authority  at  all  under  that  Act. 

Third,  with  respect  to  the  sections  that  address  electric  and  gas 
price  transparency,  I  recommend  that  the  Congress  harmonize 
those  two  provisions,  and  use  the  template  of  the  electric  trans- 
parency provision  for  both.  That  template,  however,  should  be 
modified  to  permit,  but  not  require,  that  the  Commission  establish 
an  electronic  price  reporting  system  to  give  it  the  ability  to  obtain 
price  and  availability  information. 

The  Conmiission  should  also  have  the  authority  under  that  provi- 
sion to  obtain  information  from  all  market  participants.  It  should 
also  be  able  to  rely  on  a  nongovernmental  entity  to  compile  this  in- 
formation and  make  it  publicly  available  if  appropriate.  And  fi- 
nally, we  believe  that  any  language  on  transparency  should  not  in- 
advertently interfere  with  the  Commission's  existing  investigatoiy 
authority  to  obtain  information. 

In  addition  to  these  recommendations  for  changes  to  the  existing 
provisions,  I  recommend  that  Congress  consider  3  new  provisions, 
which  would  do  the  following.  They  would  clarify  the  Commission's 
authority  under  section  3  of  the  Natural  Gas  Act;  provide  the  Com<- 
mission  with  emergency  authority  under  the  Federal  Power  Act  to 
temporarily  suspend  or  change  filed  tariff  provisions  if  necessary  to 
protect  reliability,  or  to  ensure  that  there  is  not  market  power 
abuse;  and  I  also  recommend  that  the  Commission  be  given  author* 
ity  to  require  multi-state  electric  public  utilities  to  use  economic 
dispatch,  if  it  would  reduce  the  costs  incurred  in  supplying  power 
to  the  utilities'  customers. 

I  would  be  happy  to  provide  the  committee  with  specific  legisla- 
tive lemguage  for  each  of  these  recommendations.  Thank  you  ^[ain 
for  the  opportunity  to  be  here.  Owr  agency  stands  ready  to  answer 
questions,  and  to  work  with  the  committee,  and  the  subcommittee, 
as  you  consider  legislation. 

[llie  prepared  statement  of  Cynthia  A.  Marlette  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee:  Good  morning.  My  name  is 
Cynthia  A.  Marlette,  and  I  am  General  Counsel  of  the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission).  Thank  you  for  the  invitation  to  appear  here 
today  to  testify  on  the  provisions  of  the  Enei^  Policy  Act  of  2005.  My  teatimony 
will  focus  on  issues  affecting  the  responsibilities  of  the  FERC,  including  wholesale 
dectricity  and  natural  gas  markets  and  the  siting  of  liquefied  natural  gas  (LNG) 
facilities.  I  appear  today  as  a  Commission  staff  witness  and  do  not  speak  on  behalf 
of  any  Commissioner. 

The  Congress  needs  to  enact  comprehensive  energy  l^slation,  including  amend- 
ments to  the  Federal  Power  Act  (FPA)  and  the  Natural  Gas  Act  (NGA).  Since  the 
Congress  last  enacted  major  energy  legislation  in  1992.  significant  changes  have  oc- 
curred in  energy  markets  and  in  the  electric  industry  in  particular.  Tne  Commis- 
1,  state  cammissionerB  and  the  industries  we  regulate  continue  to  face  new  chal- 


lenges following  the  2000-01  enerB"  crisis  in  California  and  the  Western  United 
States,  the  collapse  of  Enron  and  the  financial  problems  facing  other  utilities  as  a 
result  of  that  cnsis,  and  the  August  2003  blackout  that  left  some  50  million  people 
with  no  electricity.  These  events  and  others  underscore  the  need  for  Federal  legisla- 
tion. Congress  should  enact  legislation  to  support  the  competitive  wholesale  electric 
markets  envisioned  in  the  Enei^  Policy  Act  of  1992,  help  ensure  the  development 
of  electric  and  natural  gas  infrastructure,  provide  enforceable  oversight  of  the  elec- 
tric grid's  reliability,  and  provide  additional  regulatory  tools  to  deter  market  power 

The  FERC-related  provisions  of  the  (»nference  report  on  H.R.  6  address  the  most 
pressing  issues  in  the  areas  regulated  by  the  FERC,  The  discussion  below  updates 
the  Subcommittee  on  progress  made  by  the  Commission  in  the  key  FPA  ana  NGA 
areas  addressed  by  the  conference  report  on  H.R.  6,  recommends  changes  to  certain 
provisions  in  the  conference  report  on  H.R.  6,  and  recommends  the  addition  of  some 
new  provisions.  Since  the  Energy  Policy  Act  of  2005  had  not  been  introduced  at  the 
time  this  testimony  was  prepared  and  may  contain  provisions  that  differ  from  Uiose 
''  B  conference  report  on  H.R.  6,  this  testimony  does  not  include  specific  rec- 


Key  Provisions  in  the  Conference  Report  on  H.R.  6 

The  OTOvisions  in  the  conference  report  on  H.R.  6  address  the  major  areas  in 
which  FPA  and  NGA  legislation  is  needed.  My  testimony  identifies  possible  im- 
provements te  the  biU, 
Reliability 

In  the  past  year,  in  the  wake  of  the  Task  Force  Report  on  the  Blackout  of  August 
2003,  the  Commission  has  taken  certain  actions  te  enhance  the  reliability  oi  the 
electricity  grid.  On  April  19,  2004,  the  Commission  issued  a  policy  statement  clari- 
fying that  it  interprets  the  term  "Good  Utility  Practice" — wnich  is  a  requirement 
currently  contained  in  all  public  utility  oi>en  access  transmission  tariffs — to  include 
compliance  with  North  AJnerican  Electric  ReUability  Council  (NERC)  reliability 
standards  or  more  stringent  regional  rehability  council  standards.  Accordingly,  pub- 
lic utilities  that  own,  control  or  operate  transmission  systems  subject  to  FERC  juris- 
dictioD  are  required  to  operate  their  systems  in  compliance  with  NERC  reliabili^ 
standards. 

In  addition,  concurrent  with  the  issuance  of  the  policy  statement,  the  Commission 
issued  an  order  directing  transmission  providers  to  report  on  their  vegetation  man- 
agement practices  related  to  certain  overhead  interstate  transmission  lines.  The 
Commission  later  submitted  a  report  te  the  Congress  summarizing  the  responses  it 
received  fi-om  transmission  owners,  and  making  certain  recommendations  on  vegeta- 
tion management  practices. 

Most  recently,  in  December  2004,  the  Commission  directed  certain  control  area 
operators  and  transmission  providers  to  complete  a  survey  on  their  o[>erater  train- 
ing practices  to  help  determine  best  operator  training  practices  for  the  industry.  Re- 
sponses were  due  on  January  31,  2005  and  the  Commission  will  report  the  results 
to  Ute  Congress. 

These  actions,  however,  clearly  are  not  a  substitute  for  much-needed  reliability 
legislation.  Federal  legislation  is  necessary  to  provide  a  clear,  a  Bhla  fr.      - 

work  for  reliability  rules.  Specifically,  a  s}^tem  of  i       datoev  i 
penalties  for  violations  of  uiese  rules,  is  needed  to  • 
nation's  transmission  system.  The  reliability  proviaiauB  lu 
H.R.  6  generally  are  adequate.  However,  the  C 
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^ Spe^cally,  the  ERO  ahould  be  aUowed  to  direct  the  expanKtm  of 

mission  facihties  for  reliability  purposes  in  areas  of  the  country  where  a  fmoal, 
CommiBaioD-recognized,  reeional  planning  process  does  not  exist.  Any  expansum  di- 
rected by  the  ERO  should  be  sul^ect  to  siting  authorization  b]r  Btatet  or  oth«r  gov- 
ernmental entities  with  jurisdiction.  If  such  governmental  entities  do  not  have  ra- 
thority  to  approve  siting  or  do  not  act  timely  on  a  request  for  riting,  the  matter 
should  be  HuEiject  to  the  Federal  backstop  siting  procedures  contained  in  sectian 
1221  of  the  conference  report  on  H.R.  6. 
Federal  Backstop  Electric  Transmission  Siting  Authority 

Unlike  its  authority  under  the  NGA,  the  Commission  currently  has  no  authority 
to  site  electric  transmiBsion.  The  conference  report  on  H.R.  6  would  provide  the 
Commission  with  backstop  interstate  transmission  siting  authority  for  certain  badk- 
bone  electric  transmission  corridors  identified  by  the  Secretary  of  Gner^,  in  the 
event  a  state  or  local  entity  does  not  have  authority  to  act  or  does  not  act  in  a  time- 
ly manner.  These  provisions  would  help  facilitate  the  development  of  impmlant 
transmission  expansions  and  thus  enhance  the  reliability  of  the  grid,  reduce  the 
total  coat  to  customers,  or  both. 
CHminal  and  Ciail  Penalties  under  the  FPA  and  the  NGA 

The  conference  report  on  H.R,  6  would  provide  the  Commission  witlt  greater  pen- 
alty authority  under  the  FPA  and  the  NGA.  Specifically,  sections  1283  and  332  of 
the  conference  report  on  H.R.  6  propose  to  increHsc  criminal  penalties  for  violatioas 
of  the  NGA  and  tne  FPA  and  to  expand  civil  penalty  authori^  for  violations  at  Part 
HoftheFPA- 

Expanded  criminal  and  civil  penalty  authority  remains  a  high  priority  of  the  Com- 
mission. The  Commiaaion's  current  civil  penalty  authority  is  extremely  limited;  ftr 
example,  civil  penalties  are  available  only  in  very  limited  circumetances  under  P^ 
II  of  the  FPA  and  not  at  all  for  violations  of  the  NGA.  For  violations  not  mbgect 
to  civil  penalties,  the  only  available  civil  remedies  are  refunds,  the  disgmgcment  of 
unjust  profits,  or  revocation  of  market-based  rate  authority.  While  such  remediea 
are  significant,  they  do  not  serve  the  same  deterrent  fiinction  that  civil  penalties 

Section  1283  of  the  conference  report  on  H.R.  6  addresses  the  major  gaps  under 
the  FPA  in  dvil  penalty  authority  by  increasing  civil  penalty  amounts  and  applying 
_..j. ,..__. ^.,_.. ,„__„_,.,._,;.„.    „ , -md  that 


dvil  penalties  to  any  violation  of  Part  11  of  the  FPA.  However,  I  r 

this  provision  be  modified  to  also  apply  to  anv  violation  of  Part  III  of  the  FPA.  In 

addition,  a  similar  provision  should  be  enacted  to  provide  for  civil  penalties  for  any 

violation  of  the  NGA. 

Price  Transparency  in  Natural  Gas  and  Electric  Markets 


parency  issues,  and  elective  monitoring  of  natural  gas  and  electric  morke 

nicol  conferences  and  workahopa  in  the  spring  of  2003  led  the  Commission  to  1 

a  polity  statement  on  natural  gas  and  electric  price  indices  on  July  24,  2003.  TTie 
Commission  then  conducted  two  broad  surveys  of  industry  price  roporting  practices 
in  September  2003  and  March  20O4;  held  a  public  workshop  on  liquidity  isauee  in 
November  2003;  issued  market  behavior  rules  for  both  electnc  and  natural  ^s  mar- 
ket-based rate  jurisdictional  aelters  in  November  2003;  issued  a  comprehensive  staff 
report  on  price  formation  issues  in  May  2004;  held  a  further  technical  conference 
on  progress  to  date  and  the  use  of  price  indices  in  jurisdictional  tariffs  in  June  2004; 
ann,  most  recently,  issued  an  order  wi  November  19,  2004,  outlining  plana  for  far- 
ther monitoring  and  adopting  requirements  for  price  indices  used  in  jurisdictimud 
tariffs. 

With  respect  to  juriadictional  electric  sellers,  the  ConuniBsion  in  April  2002  also 
finalized  new  requirements  for  the  electronic  filing  of  quarterly  transactions  rmmla. 
These  reports  summarize  the  contractual  terms  and  conditions  in  public  utilities' 
agreements  for  all  jurisdictional  services  {including  market-based  power  soles,  cost- 
based  power  sales,  and  transmission  service)  and  transaction  information  for  short- 
term  and  long-term  power  sales  during  the  moat  recent  calendar  quarter. 

Legialation  on  pnce  transparency  would  roinforce  and  help  ensure  continiMd 
progress  on  these  issues.  It  would  he  helpful  if  the  Congress  clarified  the  Commis- 
sion's auljkority  to  require  the  development  of  an  electronic  price  reporting  system, 
and  if  the  Congress  gave  the  Commission  the  ability  to  require  all  electric  nuutet 
participants  to  participate  in  such  a  reporting  system .  If  the  quality  of  price  dis- 
covery continues  to  improve,  continued  monitoring  may  be  sufficient,  and  continued 
reliance  on  commercial  vendors  would  be  appropriat«.  If  not,  the  Commission  should 

Digitized  by  V.-jOOQ IC 


have  the  tools  to  step  in  and  require  market  participants  to  provide  price  informa- 
tion. The  Congress  also  should  consider  allowing  the  Conunission  to  rely  on  a  non- 
governmental entity  to  compile  this  information  and  make  it  publicly  available. 

The  general  framework  of  section  1281  of  the  conference  report  on  H.R.  6,  which 
applies  to  electric  market  transparency,  should  also  be  used  for  gas  transparency 
legislation.  However,  several  modJficBtionB  are  recommended.  First,  the  provisions 
should  be  drafted  to  permit,  but  not  require,  the  Commission  to  adopt  an  electronic 
reporting  system.  Serond,  the  Commission  should  be  able  to  obtain  information  from 
all  market  participants,  subject  to  appropriate  confidentiality  protections.  While  the 
electric  provision  permits  tne  Commission  to  collect  market  information  from  all 
market  participants,  the  gas  provision  does  not.  The  Commission  cannot  adequately 
monitor  markets  if  it  is  able  to  obtain  information  from  only  a  subset  of  market  par- 
ticipants. Third,  the  Commission  should  be  able  to  rely  on  external  commercial  ven- 
dors to  coUect  and  publish  information,  if  appropriate.  Finally,  the  savings  clause 
referring  to  Uie  CFTC  should  be  modified  so  that  it  does  not  inadvertently  limit  the 
FDRC's  exiBting  information  collectiwi  authority  in  the  context  of  specific  investiga- 

Repeal  of  PUHCA 

The  conference  report  on  H.R.  6  would  repeal  the  Public  Utility  Holding  Company 
Act  of  1935  (PUHCA),  but  give  the  Commission  and  State  r^ulatory  commissions 
broader  access  to  the  books  and  records  of  holding  companies  and  their  affihates. 
This  is  appropriate.  PUHCA  was  enacted  primarily  to  undo  the  hairas  caused  by 
certain  holding  company  structures  that  no  longer  exist.  In  the  almost  70  years 
since  PUHCA  was  enacted,  utihty  regulation  has  increased  substantially  under  the 
FPA  (including  more  rigorous  oversight  of  corporate  restructurings  such  as  electric 
utility  mergers),  federal  securities  law  and  state  laws,  all  of  which  ensure  that  cus- 
tomers are  protected.  The  existing  integration  requirement  of  PUHCA  may  actually 
encourage  market  structures  that  imp^e  competition.  In  particular,  under  PUHCA 
acquisitions  by  registered  holding  companies  generally  must  tend  toward  the  devel- 
opment of  an  integrated  public-utility  system."  To  meet  this  requirement,  the  hold- 
ing company's  system  must  be  "physically  interconnected  or  capable  of  physical 
interconnection"  and  "confined  in  its  operations  to  a  single  area  or  regirai."  This  re- 
quirement tends  to  create  greater  geographic  concentrations  of  generation  owner- 
snip,  which  may  increase  market  power.  Further,  PUHCA  may  impede  investment 
in  transmission  companies  in  more  than  one  region  because  it  could  sul^ect  any 
owner  of  ten  percent  or  more  of  a  company  to  becoming  a  holding  company  and  pos- 
sibly being  required  to  register  under  PUHCA. 
Repeal  ofPURPA  "Must  Purchase"  Obligation 

The  Congress  should  repeal  the  PuWic  Utility  Regulatoiy  Policies  Act  of  1978 
<PURPA)  must  purchase  obligation  where  there  is  a  competitive  market,  but  "grand- 
father" existing  PURPA  contracts.  Section  1253  of  the  conference  report  on  H.R.  6 
limite  prospective  PURPA  repeal  to  those  stetes  where  all  generation  entities  have 
the  ability  to  sell  their  output  to  the  widest  possible  range  of  customers.  The  provi- 
sion in  the  conference  report  on  H.R.  6  on  PIHIPA  is  adequate. 
Electric  Utility  Mergers 

Section  1292  of  the  conference  report  on  H.R.  6  would  amend  section  203  of  the 
FPA  to  increase  to  over  $10  milhon  the  value  of  Commission-Jurisdictional  facilities 
that  would  trigger  the  need  for  Commission  approval  of  jurisdictional  mei^ers,  dis- 
positions or  acquisitions  of  securities.  The  current  value  is  $60,000.  It  would  also 
amend  section  203  to  require  Commission  approval  of  mergers  of  holding  companies 
that  have  pubUc  utihties  in  their  holding  company  systems.  Further,  it  would  add 
specific  public  interest  criteria  that  the  Commission  must  consider  in  reviewing  sec- 
tion 203  transactions,  including  whether  the  proposed  transaction  would  protect 
r  intereste,  would  be  consistent  with  competitive  wholesale  markets,  or 


would  impair  the  financial  integrity  of  any  pubhc  utility  that  is  a  paii^  to  the  trans- 
action. These  criteria  are  generally  consistent  with  the  criteria  applied  by  the  Com- 
mission imder  existing  law  to  determine  whether  a  transaction  is  consistent  with 
the  pubhc  interest. 
Regional  Transmission  Organizations 

Major  portions  of  the  country  are  now  served  by  Regional  Transmission  Organiza- 
tions (RTOs)  or  Independent  System  Operators  (ISOs).  The  areas  covered  are  the 
Northeast  (ISO  New  England  and  the  New  York  Independent  System  Operator),  the 
mid-Atlantic  (PJM  Interconnection),  the  Midwest  (Midwest  Independent  Tra^'- 
mission  System  Operator  (MISO)  and  Southwest  Power  Pool  (SPP)),  '^-' 
(California  Independent  System  Operator)  and  moat  of  the  stete  o{  Texas 


yGoogle 


„  ...  I.  porticipanla.  and  lae  O^ 

)  Sutca  I  the  Kate  KgoUton  in  mr  tc^imi>  io  deMsa  «ide 

rcgiqnal  diapatch  and  ofeaniaed  electndtj  inarkR  that  wiD  sondt  fra^  OtuD  to 
Uanitofaa  to  MiMoori.  Thii  effirt  has  reqinnd  enenanc  discnnms  amang  Bmfcet 

a  boat  of  market  desigD  and  operatioaal  boon,  inehidiiie  J|aulw.tkn  of  "lirliiie 

dte  WSO  market  i*  now  acfaeibiled  to  begin  ofKntkai  on  A|Kil  1.  2005.  The  €«■»- 
inianaa  has  alao  a^iproved  a  joint  of)eratiag  agreement  between  HISO  and  PJlf  that 
mD  bcilitate  tiade  and  rtJialWHty  aversi^it  between  tfaeae  repcns. 

"Hie  Cemmiaaion's  pobc;  is  to  encmrage  membership  in  RTOs.  siow  BTOb  en- 
hance th^  reliabih^  and  ecooomic  efficiencies  of  a  regioo's  trawi^ininnirwi  grid  aDd 
vomer  nipply.  TIme  ombrraue  repcit  m  HR  6  oidanea  mfamtarr  paitk^alian  in 
BTOa  in  section  1232'a  *Seaae  m  the  C^^eeaT  statement.  This  pnvisiao  ia  bene- 
ficial to  li^cf  the  m^Qor  benefitaAat  BTOe  can  bring  to  dectric  markets.  In  ad£- 
tion,  increased  membeishu)  in  FEBC-amiroved  RTOs  tr  ISOb  b;  governmental 
transmitttng  tttiUties  would  provide  even  (orther  ben^ts  to  electrie  ntstoawrs,  and 
Mction  1232  of  the  conference  report  on  TT  It  6  wootd  fafilitytA  this  resnh  far  fed- 
eral power  marketing  agencies  and  the  TeniKssee  Valley  Anthorit;. 
Electric  Trangndstion  Rate  Iruxntivet 

in  areas  where  the  system  has  not  kept  pace  with  market  needs,  can  iocreaae  rajt- 
ability,  and  can  foster  new  entry  by  additional  generatku  optkns- 

The  Commission  has  addressed  the  issue  of  tranEmissioD  ral< 
number  of  recent  orders.  In  2003,  the  Commission  issued  a  proposed  policy  state- 
ment to  provide  rate  incentives  to  transmission  ownera  to  promote  transmission 
indepMidence  and  to  provide  for  efEcieat  ezpansi<Hi  of  the  transmisskn  giid.  Specifi- 
cally, the  prtqwsed  poUcy  statement  would  allow  a  higher  return  m  ^^^H  when  a 
utility  participates  m  an  RTO  or  independent  transinissi<Hi  company  llTC),  sdls  its 
STO^iperatea  U^nsmission  assets  to  an  independent  cranpany.  ex  pursnes  addi- 
tional measures  that  promote  efficient  operatmi  and  expansioo  of  the  b 
grid.  'Hie  Commission  is  evaluating  the  cnnments  received  ii 

On  a  case^by-case  basis,  the  Commission  also  has  authorized  C 
centivea  fifr  a  number  of  entities  that  have  proposed  to  expand  tj 
structure  or  taken  steps  to  make  their  transmission  facilities  independent  from  ac- 
tivities of  otiier  market  participants,  such  as  becoming  members  of  RTOs  w  formiog 
ITCs.  For  example,  in  2002,  it  allowed  a  50  basis  point  adder  for  utilitieB  joining 
the  Midwest  ISO,  and  in  2004.  it  permitted  an  independent  transmisBitKi  compai^ 
sltemative  incentives  for  building  of  transmission  inoastructure. 

Hie  Commission  currently  has  adequate  authority  to  provide  transmission  incen- 
tives. However,  ax^tion  by  the  Congress  on  transmission  incentives  could  pitmde 
f^ater  certainty  to  investors  and  thus  encourage  quicker,  appropriate  investmeots 
in  grid  improvements.  The  provisions  in  the  conference  report  on  ILR.  6  wonld  Xaj 
to  rest  any  potential  legal  arguments  that  the  Commission  la^s  authtni^  to  pro- 


SanctUy  ofContraett 

The  enactment  of  section  12SG  in  the  conference  report  on  H.R.  6  would  help  re- 
solve disputes  about  the  standard  of  review  to  be  applied  to  contracts  that  do  not 
dearly  provide  the  standard  of  review.  Under  the  "^blic  interest"  standard  of  re- 
view, BS  opposed  to  tile  'just  and  reasonable"  standard  of  review,  a  contract  may 
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be  modified  only  if  it  would  be  contraiy  to  the  public  interest  to  allow  the  contract 
to  remain,  e.g.,  where  the  financial  intMri^  of  Ae  Belling  utiUty  might  be  impair"  ^ 
the  rate  is  unduly  discriminatory,  or  toe  rate  would  cast  an  excessive  burden 


other  customers.  Section  1286  of  the  conference  report  on  H.R.  6  addresses  the  sanc- 
tity of  contracts  and  requires  a  "pubUc  interest"  standard  of  review  for  new  con- 
tracts unless  a  contract  expressly  provides  otherwise.  This  section  would  clarify  an 
undear  body  of  judicial  and  admiidstrative  precedent  in  an  appropriate  way  that 
ensures  greater  preservation  of  the  terms  of  contracts. 
Altuka  Natural  Gas  Pipeline 

Last  year,  the  Congress  enacted  the  Alaska  Natural  Gas  Hpehne  Act,  which  clari- 
fied 1  ■■  .....  .  -■  -    .  I      ......  .1  _ 


Emergency  Supplemental  Appropriations  for  Hurricane  Disasters  Assistance  Act, 
2005,  Pub.  L.  No.  108-324,  cV  12,  sec.  1201,  5101-116.  118  Stat.  1220,  1255-67 
(2006).  That  Act  and  the  pre-existine  NGA  and  Alaska  Natural  Gas  Transportation 
Act  provide  the  Commission  with  sufficient  auUiority  to  address  such  matters. 

An  Alaska  natural  gas  pipeline  is  one  of  the  Commission's  hi^est  regulatory  pri- 
orities. As  required  by  the  Alaska  Natural  Gas  Pipeline  Act,  the  Commission  is  in 
the  process  of  draftine  regulations  governing  open  seasons  for  the  allocation  of  ca- 
pacity on  Alaska  pipeline  projects,  and  is  scheduled  to  issue  those  regulations  this 
week.  The  Commission  stanos  ready  to  work  with  potential  pipeline  proponents, 
stoppers,  the  State  of  Alaska,  other  government  agencies,  Canada  and  the  pubUc  to 
do  everything  possible  to  ensure  prompt  consideration  of  proposals  to  move  Alaska 
natural  gas  to  markets  in  the  lower  48  states. 
Alternative  Conditions  and  Fithways  for  Hydroelectric  Projects 

Section  231  of  the  conference  report  on  HJL  6  would  require  federal  resource 
agencies  that  have  autJioril^  luider  the  FPA  to  prescribe  fishways  and  establish 
mandatory  conditions  in  hydroelectric  licenses  to  consider  alternative  prescriptions 
and  conditions  proposed  by  hcense  apphcanta.  It  would  also  allow  alternatives  to  he 
proposed  by  other  mterested  entities. 
FPA  Refund  Effective  Date 

Section  1284  of  the  conference  report  on  H.R.  6  would  allow  refunds  from  the  date 
a  complaint  is  filed  or  fimn  publication  of  a  notice  that  the  Commission  has  insti- 
tuted a  proceeding  under  its  own  motion  under  section  206  of  the  FPA.  This  provi- 
sion appropriately  would  protect  customers  by  providing  an  additional  60  days  of 
refund  protection. 
Additional  Legislation 

The  conference  report  on  H.R.  6  adequately  addresses  the  urgent  need  for  energy 
legislation.  However,  there  are  three  additional  areas  the  Congress  might  want  to 
consider  addressing,  as  described  below. 
Siting  ofLNO  Facilities 

With  r^ard  to  liquefiei 
site  infi'astructure  tnat  is  ,  .  „ 

fying  the  Commission's  jurisdiction  to  site  LNG  facilities  onshore  or  in  stete  waterv, 
and  provide  for  a  single  federal  record  and  for  direct  appeal  of  LNG-related  deci- 
sions to  a  United  States  court  of  appeals.  The  Commission  currently  is  involved  in 
Utigation  in  the  U.S.  Court  of  Appeals  for  the  9th  Circuit  with  respect  to  the  scope 
of  its  authority  to  site  LNG  termmal  fadhties.  Legislation  could  end  regulatory  un- 
certainty by  clarifying  the  Commission's  authority  in  this  area.  A  single  federal 
agenn  should  have  the  statutory  authority  to  determine  whether  a  specific  proposal 
fm*  LNG  infrastructure  development  is  in  the  public  interest.  While  no  f^eral  or 
stete  agency  acting  under  federal  law  should  lose  its  existing  statutory  authority, 
fbr  example,  Coastal  Zone  Management  Act  determinations  and  Clean  Water  Act 
certifications,  a  single  agency  should  be  responsible  for  the  final  public  interest  de- 
termination and  be  held  accountable  for  that  determination.  In  addition,  the  cre- 
ation of  one  federal  record  would  allow  a  single  agency  to  serve  as  the  lead  agency 
for  National  Environmental  PoUcy  Act  purposes.  All  federal  and  stete  agencies 
should  work  with  the  lead  f^ency  as  it  develops  the  record,  and  provide  their  deci- 
sions under  their  respective  laws  to  the  lead  agency,  within  a  timeframe  set  by  that 
agency.  Such  a  requirement  would  avoid  sequential  pennittinE.  Finally,  direct  ap- 
peal to  a  United  Stetes  court  of  appeals  would  av  .thA  1  i  n  ■•  individual 
permit  appeal  proceMee  wend  tbcnr  irty  tbr       i  .     f-  "    -trative 

appeals,  state  court  and  finally  federal  court .  nuc 

Dispatch  of  Electric  FadhtiM 
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contained  in  section  1237  of  the  conierence  report  on  H.R.  6,  Economic  dispatch  re- 
fers to  a  pi^lic  utility  meeting  the  power  needs  of  its  customers  bv  using  the  moat 
economical  facilities  available,  including  those  owned  or  operated  by  independoit 
power  producers.  Specifically,  the  Conerees  should  consider  allowing  the  Commis- 
sion  to  require  a  multi-state  public  utility  t«  use  economic  dispatch  u  it  will  reducie 
the  costs  incurred  in  supplying  power  to  the  utilitv's  customers.  Economic  dispatch 
also  could  reduce  the  amount  of  natural  gas  used  to  generate  electricity  ana  help 
alleviate  the  demand  pressures  on  today's  natural  gas  prices. 
Authority  to  Require  Bmergeney  Revisions  to  FPA  Tariffs 

It  would  be  helpful  if  the  Congress  gave  the  Commission  emergency  authority  to 
approve  tenii)orar^  changes  to,  or  temporarily  suspend,  tariff  provisions  on  file  widi 
tne  Commission,  if  necessary  to  ensure  rehabihty  or  prevent  market  power  abuse. 
Today's  markets  are  much  more  dynamic  than  traditional  cost-baaed  arrangements 
and  can  need  corrective  action  much  more  quickly  than  the  procedures  historically 
used  under  the  FPA.  Legislation  providing  temporary  authority  to  change  or  sus- 
pend tariff  provisions  without  notice  and  comment,  for  a  period  up  to  30  days,  would 
allow  the  Commission  to  better  protect  customers  in  emergency  nrcumstances. 
Conclusion 

Thank  you  again  for  the  opportimity  to  address  legislative  recommendatdons  to 
the  Congress.  The  conference  report  on  H.R.  6  would  resolve  appropriately  the  most 
important  issues  raised  by  the  need  to  ensure  an  adequate  supply  of  energy  at  rea- 
sonable prices.  My  testimony  offers  some  additional  improvements  that  the  Con- 
gress should  consider.  With  or  without  these  improvements,  the  Congress  needs  to 
Can  energy  bill.  Our  Nation's  energy  customers  deserve  no  less.  I  would  be 
)y  to  provide  additional  information  or  assistance  as  the  Subcommittee  recon- 
siders this  legislation. 

Mr.  Hall.  And  we  thank  you.  Mr.  Reyes. 

STATEMENT  OF  LUIS  A.  REYES 

Mr.  Reyes.  Mr.  Chairman  and  members  of  the  committee,  it  ia 
a  pleasure  to  appezu*  before  you  to  discuss  the  views  of  the  United 
States  Nuclear  Regulatory  Commission  on  the  Energy  Pohcy  Act  of 
2005.  My  discussion  will  focus  on  those  provisions  that  will  directly 
affect  the  work  of  the  Commission  find  the  operations  of  its  licens- 
ees. 

The  Commission  is  dedicated  to  ensuring  adequate  protection  of 
public  health  and  safety,  the  common  defense  and  security,  and  the 
environment  in  the  application  of  nuclear  technology  for  civilian 
use.  It  is  of  the  view  that,  overall,  enactment  of  the  nuclear-related 
provisions  of  H.R.  6,  as  reported  by  the  conference  committee, 
would  be  a  significant  step  forward  for  the  protection  of  public 
health  and  safety  and  the  common  defense  and  security.  Indeed,  it 
considers  some  of  the  provisions  in  the  bill  to  be  the  most  impor- 
tant nuclear  security  proposals  relating  to  commercial  nuclear  ac- 
tivities that  have  been  placed  before  the  Congress,  This  legislation 
will  also  assist  NRC  in  evaluating  license  applications  for  new  nu- 
clear facilities. 

As  your  committee  is  aware,  the  Commission  has  taken  many  ac- 
tions since  September  11,  2001,  to  improve  security  at  NRC-regu- 
tated  facilities.  Major  actions  we  have  taken  include:  ordering  own- 
ers of  nuclear  power  plants  to  increase  physical  security  to  defend 
against  a  more  challenging  threat;  requiring  strict  site  access  con- 
trols for  personnel;  requiring  utihties  to  conduct  vehicle  checks  at 
greater  st^md-off  distances;  improving  liaison  with  Federal,  State, 
and  local  agencies  responsible  for  protection  of  the  nationid  critical 
infrastructure;  enhancing  commimications  and  liaison  with  the  in- 
telligence community;  improving  communication  between  military 
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surveillance  authorities,  NSC,  and  its  licensees  in  the  event  of  an 
emereency;  ordering  plant  owners  to  improve  their  capabihty  to  re- 
spond to  events  involving  large  explosions  or  fires;  enhancing  readi- 
ness of  security  oigiinizationa  by  strengthening  training  and  quali- 
fication programs  for  plant  security  forces;  enhancing  force-on-force 
exercises  to  provide  a  more  resilistic  test  of  plant  capabilities  to  de- 
fend against  an  adversarial  force;  and  reorganizing  the  NRC  to  bet- 
ter manage  nuclear  seciuity  and  emergency  response. 

We  have  ^llso  worked  with  national  experts  to  assess  the  con- 
sequences of  terrorist  attacks  on  nuclear  facilities,  including  an  at- 
tadt  from  a  large  commercial  aircraft.  For  the  facilities  analyzed, 
the  results  confirm  that  the  likelihood  of  both  dfunaging  the  reactor 
core  and  releasing  radioactivity  that  could  eiffect  the  puhhc  health 
and  safety  is  low.  Even  in  the  unlikely  event  of  a  radiological  re- 
lease in  these  circumstances,  the  studies  indicate  that  there  would 
be  time  to  implement  onsite  and  ofTsite  mitigating  actions.  These 
results  have  also  validated  the  offsite  emergency  planning  basis. 
We  continue  to  add  realism  to  our  analyses  while  ensuring  ade- 
quate protection  of  the  public. 

Over  the  years,  the  Nuclear  Regulatory  Commission  has  repeat- 
edly expressed  its  support  of  enactment  of  legislation  needing  to 
strengtinen  the  security  of  facilities  regulated  by  the  Commission. 
H.R.  6,  as  approved  by  the  conference  committee,  contains  provi- 
sions that  will  provide  the  authority  for  additional  steps  that 
should  he  taken  to  protect  the  country's  nuclear  infrastructure  fix>m 
terrorism  attack  and  other  criminal  activities,  and  to  prevent  ma- 
levolent use  of  radioactive  material. 

Most  importfint,  it  contains  a  provision  that  will  allow  the  Com- 
mission to  authorize  armed  security  officers  of  NRC-regulated  fa- 
cihties,  to  use  more  powerfiil  weapons  etgEtinst  violent  attacks 
against  a  nuclear  facility,  and  against  attempts  to  steal  nuclear 
materiel  that  could  cause  significant  harm  in  the  wrong  hands.  It 
would  also  expand  the  current  requirement  for  fingerprinting,  for 
criminal  history  checks,  of  individuals  with  unescorted  access  to  a 
utilization  facihty  or  access  to  safeguards  information.  This  expan- 
sion of  requirements  also  includes  other  NRC  licensees  and  meir 
employees,  who  either  have  access  to  radioactive  material  that 
could  be  used  for  malevolent  purposes  or  access  to  safeguards  infor- 
mation. It  will  criminalize  the  unauthorized  introductions  of  dan- 
gerous weapons  into  nuclear  facilities.  In  addition,  it  will  crim- 
inahze  sabotage  of  construction  of  nuclear  facilities,  and  will  cover 
a  wider  range  of  facility  and  activities  in  the  provisions  that  are 
presently  covered. 

Other  provisions  of  H.R.  6  that  are  important  to  nuclear  safety 
and  enhancement  of  NRC  efiectiveness  find  efficiency  are  delin- 
eated in  my  written  testimony.  Some  provisions  of  H.R.  6  are  not 
necessary  to  perform  our  mission,  because  the  Commission  has  al- 
ready addressed  them,  or  is  in  the  process  of  doing  so,  or  because 
they  do  not  necessarily  improve  security  beyond  what  the  NRC  is 
already  achieving  through  its  activities,  and  because  implementi 
them  will  divert  NRC's  limited  security  resources  fcam  nigl 
ority  activities. 

Mr.  Chairman,  in  the  interests  of  time,  I  will  not  list  * 
sions  which  the  Commission  befieves  are  not  i 
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their  mission,  but  they  are  included  in  my  written  testimony  sub- 
mitted to  the  committee. 

The  Commission  would  welcome  the  proper  enactment  of  many 
H.R.  6  provisions  that  relate  to  commercial  use  of  radioactive  mate- 
ria, since  they  will  assist  the  NRC  in  its  effort  to  further  ensure 
the  adequate  protection  of  public  health  and  siifety,  and  the  com- 
mon defense  and  security. 

This  complete  my  prepared  remarks,  and  I  will  be  happy  to  an- 
swer any  questions. 

[The  prepared  statement  of  Luis  A.  Reyes  follows:] 


INTHODUCTION 

Mr.  Chairman  and  membera  of  the  Committee,  it  is  a  pleasure  to  appear  before 
you  to  discuBs  the  views  of  the  United  States  Nuclear  Regulatory  Commission  on 
the  Enei^  Policy  Act  of  2005,  My  discussion  will  focus  on  those  provisions  that 
would  directly  aflect  the  work  of  the  Commission  and  the  operations  of  its  licenaeee. 

The  Commission  is  dedicated  to  ensuring  adequate  protection  of  public  health  and 
safety,  the  common  defense  and  security,  and  the  environment  in  the  applicatioil 
of  nuclear  technology  for  civilian  use.  It  is  of  the  view  that,  overall,  enactment  of 
the  nuclear-related  provisions  of  H.R.  6,  as  reported  by  the  conference  committee, 
would  be  a  significant  st«p  forward  for  the  protection  of  public  health  and  safety 
and  the  common  defense  and  security.  Indeed,  it  considers  some  of  the  provisions 
in  the  bill  to  be  the  most  important  nuclear  security  proposals  relating  to  commer- 
cial nuclear  activities  that  have  been  placed  before  uie  Congress.  This  le^slation 
would  also  assist  NBC  in  evaluating  license  applications  for  new  nuclear  &cilitieB. 

As  your  Committee  is  aware,  the  Commission  has  taken  many  actions  since  Sep- 
tember 11,  2001,  to  improve  security  at  NRC-regulat«d  facihties.  Major  actions  we 
have  taken  include: 

•  Ordering  owners  of  nuclear  power  plants  to  increase  physical  security  to  defend 

against  a  more  challenging  adversarial  threat; 

■  Requiring  strict  site  access  controls  for  personnel; 

•  Requiring  utilities  to  conduct  vehicle  checks  at  greater  stand-off  distances; 

■  Improving  Uaison  with  Federal,  State,  and  local  agencies  responsible  for  protec- 

tion of  the  national  critical  infrastructure; 

•  Enhancing  communication  and  Uaison  with  the  inteUjgence  community; 

•  Improving  communication  between  miHtary  surveillance  authorities.  NRC,  and  its 

licensees  in  the  event  of  emergency: 

•  Ordering  plant  owners  to  improve  uieir  capability  to  respond  to  events  involving 

large  explosions  or  fires; 

•  Enhancing  readiness  of  security  organizations  by  strengthening  training  and  qual- 

ification programs  for  plant  security  forces; 

•  Enhancing  force-on-force  exercises  to  provide  a  more  realistic  test  of  plant  capa- 

bilities to  defend  against  an  adversarial  force; 

■  Requiring  security  improvements  for  high-risk  radioactive  sources;  and 

•  Reorganizing  the  NEC  to  better  manage  nuclear  security  and  emergency  response. 
We  have  also  worked  with  national  experts  to  assess  the  consequences  of  terrorist 

attacks  on  nuclear  facilities,  including  an  attack  from  a  large  commercial  aircraft. 
For  the  facilities  analyzed,  the  results  confirm  that  the  likelihood  of  both  damaging 
the  reactor  core  and  releasing  radioactivity  that  could  affect  the  public  health  and 
safety  is  low.  Even  in  the  tmllkely  event  of  a  radiological  release  in  these  cir- 
cumstances, the  studies  indicate  that  there  would  be  time  to  implement  on-site  and 
off-sit£  mitigating  actions.  These  results  have  also  validated  the  ofT-site  emergency 
planning  basis.  We  continue  to  add  realism  to  our  analyses  while  ensuring  adequate 
protection  of  the  public. 

LEGISLATIVE  NEEDS 
Over  the  years,  the  Nuclear  Regulatory  Commission  has  repeatedly  expressed  its 
support  of  enactment  of  legislation  needed  to  strengthen  the  security  of  facilities 
regulated  by  the  Commission.  H.R.  6,  as  approved  by  the  conference  committee — 
hereafter,  I  will  simply  refer  to  that  version  as  "H.R.  6  or  "the  bill" — contains  provi- 
sions that  would  provide  the  statutory  authority  for  additional  steps  that  should  be 
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taken  to  protect  the  country's  nuclear  infrastructure  from  terroriBt  attack  and  other 
criminal  activities,  and  to  prevent  malevolent  uee  of  radioactive  material. 

Most  important,  it  contains  a  provision  that  would  allow  the  Commisaion  to  au- 
thorize guards  at  NRC-regulated  facilities  and  activities  to  receive  and  possess,  and, 
in  appropriate  circumstances,  to  use  more  powerful  weapons  against  violent  attacks 
against  a  nuclear  facility  and  to  thwart  attempts  to  steal  nuclear  material  that 
could  cause  significant  harm  in  the  wrong  hands.  (Section  663  of  the  bill.)  It  would 
also  expand  the  current  requirement  for  nngerprinting,  for  criminal  history  checks, 
of  individuals  with  unescorted  access  to  a  utilization  facility  or  access  to  safeguards 
information,  including  in  the  provision  other  NRC  hcensees  and  their  em^oyees 
who  either  have  access  to  radioactive  material  that  could  be  used  for  malevolent 
purposes  or  access  to  safeguards  information.  (Section  662  of  the  bill.)  It  would  crim- 
mahze  the  unaudiorized  introduction  of  dangerous  weapons  into  nuclear  facilities. 
(Section  664  of  the  bill.)  In  addition,  it  would  criminalize  sabotage  of  construction 
of  nudear  facUitiea  and  would  cover  a  wider  range  of  facilities  and  activities  in  the 

KDvision  than  are  presently  covered — for  example,  it  would  add  primaiy  and 
ckup  facilities  from  which  radiological  emergency  preparedness  alert  and  warning 
systems  are  activated.  (Section  665  of  the  bill.) 

Other  provisions  importent  te  nuclear  safety  and  enhancement  of  NRC's  effective' 

ness  and  efficiency  that  are  included  in  the  bUl  are: (1)  authorization  for  home- 

kmd  security-related  activities  to  be  covered  from  the  General  Fund,  with  the  excep- 
tion of  fingerprinting,  criminal  background  checks,  and  securitv  inspections  (Section 
668  of  the  bill);  (2)  clarification  that  NKC's  Jurisdiction  extends  to  former  licensees 
of  production  or  utilization  facilities  to  the  extent  that  they  own  or  control  decom- 
missioning funds  (Section  626  of  the  bill);  (3)  clarification  of  the  length  of  combined 
construction  permits  and  operatine  licenses  for  new  reactors  (Section  621  of  the 
bill);  (4)  authorization  for  NKC  to  charge  Federal  agencies  fees  for  hcensing  and  in- 
spections (Section  623  of  the  bill);  (5)  enmination  of  NRC'a  antitrust  review  author- 
ity over  power  reactor  hcensee  applications— such  reviews  duplicate  the  work  of 
OMier  Federal  agencies,  such  as  the  Federal  Energy  Regulatory  Commission  and  the 
Department  of  Justice,  and  would  allow  NRC's  limited  resources  to  be  better  used 
(SMtion  625  of  the  biU);  and  (6)  human  resources  provisions  that  would  contribute 
to  maintaining  the  NRC's  necessary  regulatory  expertise  (Sections  622  and  624  of 
the  bill).  We  were  also  pleased  to  see  an  extension  of  the  Price-Anderson  Act  provi- 
sions apphcable  to  NRC  licensees  in  the  bOl  (Section  602  of  the  bill). 

Some  provisions  in  H.R.  6  are  not  necessary  to  perform  our  mission,  because  the 
Commission  has  already  addressed  them,  or  is  in  the  process  of  doing  so,  or  because 
they  do  not  necessarily  improve  security  beyond  what  the  NRC  is  already  achieving 
through  ite  activities,  and  because  implementing  them  would  divert  NRC's  Umited 
security  resources  from  higher  priority  activities.  One  such  provision  is  section  661 
of  the  bill,  requiring  a  study  of  nuclear  facility  threats  that  pose  a  risk  to  the  secu- 
rity of  various  classes  of  NRC-hcensed  facilities.  Section  661  would  authorize  revi- 
sion of  the  Design  Basis  Threat  by  rulemaking,  which  raises  important  questions 
about  protection  of  classified  and  safeguards  information.  The  section  would  also  re- 
quire the  Commission  to  establish  an  operational  safeguards  response  evaluation 
program  that  ensures  that  tiie  physical  protection  capability  and  operational  safe- 
guards response  for  sensitive  nuclear  facilities  will  be  tested  perimiically  through 
force-on-force  exercises.  The  NRC  has  established  such  a  program.  Another  such 
provision  is  section  666,  which  would  require  the  NRC  to  establish  a  system  to  en- 
sure that  export  and  imnort  of  radioactive  materials  are  accompanied  by  a  manifest, 
and  that  each  individual  receiving  or  accompanying  the  transfer  of  the  materials  in 
the  United  States  shall  be  subject  to  a  security  badcground  check.  We  have  already 
taken  the  appropriate  actions  to  protect  the  pubhc  frran  high  risk  sources. 

SUMMARY 

The  Commission  would  welcome  the  prompt  enactment  of  many  H.R.  6  provisions 
that  relate  to  commercial  use  of  radioactive  material  since  they  would  assist  the 
NRC  in  its  efforts  to  fiirliier  ensure  the  adequate  protection  of  the  public  health  and 
safety  and  the  common  defense  and  security. 

I  appreciate  the  opportunity  to  appear  before  you  today.  The  Commission  would 
welcome  the  opportunity  to  work  with  your  Committee,  and  the  Committee's  staff. 
on  achieving  the  goal  of  passing  this  important  legislation, 

Mr,  Hall.  All  right.  We  thank  you  very  much.  We  will  get  under- 
way with  some  of  the  questioning  now,  I  yield  myself  5  minutes. 
I  will  start  with  Mrs.  Marlette,  if  I  might,  and  I  thank  you  for  ap- 
pearing, and  I  think  it  is  a  credit  to  you  and  to  your  background 
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ability  that  Pat  Wood  says  that,  by  letter,  that  you  are  authorized 
to  speak  on  policy,  and  we  thank  you  for  your  time. 

Ms.  Marlette.  You  are  welcome. 

Mr.  Hall.  Actually,  FERC  has  siting  authority  for  international 
natural  gas  pipelines  under  section  7,  as  you  luiow,  of  the  NGA. 
Regarding  FERC  backstop  authority  in  the  bill  to  order  new  trans- 
mission, would  you  please  describe  how  FERC  typically  treats  pipe- 
line certificates,  and  how  that  might  compare  to  the  exercise  of 
backstop  transmission  siting  authority  if  the  bill  is  enacted,  and 
ask  you  a  further  question  that  might  be  easier  for  you  to  knock 
out  of  the  park.  We  would  want  you  to  be  fair  with  the  States  and 
local  landowners,  and  you  can  and  would  do  that. 

Mr.  Marlette.  Yes,  sir.  As  you  said,  the  Commission  does  have 
authority  under  section  7  to  certificate  interstate  natural  gas  pipe- 
lines. It  has  had,  what,  over  40 — let  us  see,  70  years  experience  al- 
most, in  licensing  projects.  The  Commission  undertakes  a  thorough 
environmental  analysis.  It  works  very  closely  with  State  and  local 
entities  to  ensure  that  local,  including  homeowner  concerns  are 
taken  into  account.  I  think  if  the  Commission  were  given  the  back- 
stop siting  authority,  which  would  only  be  for  major  transmission 
corridors  identified  by  the  Secretaiv  of  Energy,  it  would  begin  that 
pipeline  experience  to  balancing  all  the  interests  that  need  to  be 
taken  into  account  in  appropriate  siting. 

Mr.  Hall.  I  thank  you.  And  I  will  go  to  Mr.  Garman,  and  ask 
you  what  are  your  top  3,  or  maybe  5,  legislative  priorities  for  the 
Department,  and  whether  or  not  these  legislative  priorities  are  ad- 
dressed in  the  Energy  Pohcy  Act  that  we  are  talking  about.  Also, 
in  your  opinion,  if  the  Energy  Policy  Act  policy  of  2005  is  enacted 
into  law,  and  with  steps  taken  at  DOE,  will  the  President's  na- 
tional enei^  policy  be  completed? 

Mr.  Garman.  The  top  artivity,  or  the  top  import2mt  priori^,  we 
think,  that  is  critically  important,  and  the  testimony  from  FERC 
pointed  to  this,  is  to  enhance  electricity  reliability  and  moderniza- 
tion through  providing  the  regulatory  certainty  that  has  dissuaded 
investment  in  the  transmission  system  for  so  long.  We  think  it  is 
critic£illy  important  that — irrespective  of  what  Congress  does  with 
certain  individual  aspects — the  investment  community  needs  to 
have  the  regulatory  certainty  to  invest  in  the  transmission  and  dis- 
tribution network.  That  will  do  more  to  increase  the  reliability  of 
the  grid  than  a  great  many  things  that  we  could  be  working  on. 

We  also  believe  that  the  provisions  in  the  bill  that  look  to  that 
next  generation  of  energy  resources  Eire  veiy  important.  Hydrogen, 
next  generation  nuclear,  clean  burning  coal  plants,  IGCC  with  coal 
sequestration,  are  all  technologies  that  need  to  be  brought  across 
that  finish  tine,  so  that  we  will  not  be  having  a  debate  similar  to 
this  one  20  years  from  now.  In  the  near  term,  however,  we  can't 
wait  for  these  new  technologies  for  20  or  30  years. 

We  need  te  take  action  now.  That  is  why  the  provisions,  to 
produce  more  energy  on  public  lands  today  are  so  important,  in- 
cluding the  coastal  plain  of  the  Arctic  National  Wildlife  Refuge.  It 
might  seem  unusual  for  me,  the  DepEutment's  chief  renewable  en- 
ergy advocate,  if  you  will,  to  express  support  for  oil  production  from 
the  Arctic  National  Wildlife  Refuge,  but  that  is  clearly  energy  the 
Nation  needs,  and  it  is  important  that  we  move  ahead  with  it.  The 
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last  time  I  checked,  the  Trans-Alaska  Gas  Pipeline,  or  the  Trans- 
Alaska  Oil  Pipeline  was  down  to  about  875,000  barrels  a  day,  and 
it  has  got  capacity  for  at  least  a  million  more,  and  that  is  energy 
that  we  need  to  bring  to  meirket. 

Similarly,  the  provisions  for  ener^  conservation  tmd  efficiency 
that  are  in  the  bill  are  very,  very  important  to  us.  We  think  that 
is  fundamental,  and  we  applaud  the  work  that  the  committee  has 
done,  and  the  Congress  has  done  in  this  area  as  well.  So  I  think 
that  sums  it  up  very  generally,  Mr.  Chairman. 

Mr.  Hall.  I  thank  you.  At  this  time,  I  recognize  for  5  minutes. 
Ranking  Member  Dingell.  Thank  you,  Mr.  Dingell. 

Mr.  Dingell.  [continuing]  are  these  questions  to  Ms.  Marietta. 
Chairman  Wood  indicates  that  he  does  not  support  the  provisions 
on  standard  market  design,  or  SMD,  rule.  He  does  not  support  the 
native  load  service  obligation,  the  SMD,  or  the  volunt^y  trans- 
mission pricing  plans  which  are  often  referred  to  as  participant 
ftinding.  Have  I  correctly  summarized  the  position  of  the  chairman? 

Ms.  Marlette.  I  believe  the  chmrmem's  position  is  that  he  does 
not  think  those  provisions  are  needed.  With  regard  to  the  SMD 
provision,  the  Commission  has  made  tremendous  progress  with  vol- 
untary RTOs  and  ISOs  since  the  time  that  provision  first  appeared. 

Mr.  Dingell.  Thank  you. 

Ms.  Mablette.  So  in  ways,  it  is  outdated.  With  regard  to  the  na- 
tive load 

Mr.  Dingell.  Thank  you.  My  time  is  very  limited.  On  the  other 
hand,  the  chairman  has  suggested  that  3  entirely  new  legislative 
provisions  should  be  included  in  the  energy  bill  that  would  do  as 
follows:  authorize  FERC  to  order  expansion  of  transmission  facih- 
ties  for  reliability  purposes;  two,  authorize  FERC  to  mandate  the 
use  of  economic  dispatch  of  generation;  and  three,  grant  FERC 
emergency  authority  to  temporarily  suspend  or  modify,  file  tariff 
provisions  to  ensure  the  rehability  or  prevent  market  power  abuse. 
Am  I  correct  in  that? 

Ms.  Marlette.  On  the  first  provision,  we  are  not  recommending, 
and  the  chairman  is  not  recommending,  Hiat  FERC  be  given  the 
authority  to  direct  reliability  transmission  expansions,  but  rather, 
that  the  electric  reliability  org£mization  that  would  be  created  in 
the  new  reliability  provision  be  able  to 

Mr.  Dingell.  So  he  is  urging  that  that  be  a  [>ower  given  to  the 
reliability  organization 

Ms.  Marlette.  But 

Mr.  Dingell.  [continuing]  as  opposed  to  FERC. 

Ms.  Marlette.  Correct,  but  it  would  only  be  in  circumstances 
where  there  is  not  a  regional  planning  process  in  place,  and  also, 
it  would  be  subject  to  State  and  local  siting  authority. 

Mr.  Dingell.  All  right. 

Ms.  Marlette.  With  the  backstop  siting  for  Federal  authority 
kicking  in  if  the  State  could  not  act,  or  did  not  act  on  a  timely 
basis. 

Mr,  Dingell.  Now,  am  I  correct  on  my  appreciation  on  the  other 
two  points? 

Ms.  Marlette.  You  are  correct  that  he  is  proposing  that  the 
Commission  be  allowed  to  order  economic  dispatch  where  it 
reduce  costs  to  customers,  in  a  multi-s' 
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Mr.  DiNGELL.  Would  you  please  Bee  to  it  that  prior  to  Monday, 
February  14,  that  we  receive  legislative  language  suggested  by  the 
Commission? 

Ms.  Marlette.  Yes,  sir.  You  will  have  a  Valentine 

Mr.  DiNGELL.  By  that  date. 

Ms.  Marlette.  [continuing]  present. 

Mr.  DiNGELL.  Now 

Ms.  Marlette.  Yes,  sir. 

Mr.  DiNGELL.  Because  we  will  need  to  have  the  consideration, 
that  is  the  appropriate  time  and  fashion.  Now,  I  note  the  reliability 
section  caps  spending  for  transmission  reUabiUty  at  the  rate  of  $50 
milUon  a  year  for  a  period  of  10  years.  Can  you  explain  to  us  why 
this  level  of  funding  is  necessary,  why  it  is  adequate,  or  whether 
it  is  adequate,  to  provide  the — rather,  to  accomplish  the  task  of 
making  currently  voluntary  rules  mandatory  and  enforceable?  Does 
PERC  nave  any  estimates  as  to  how  much  it  would  cost  to  properly 
implement  this  title? 

Ms.  Marlette.  Mr.  Dingell,  I  can't  explain  that  to  you,  those 
provisions  were  a  surprise  to  us.  We  are  still  analyzing  them.  We 
have  not  estimated,  at  this  time,  what  it  would  cost  the  Commis- 
sion to  implement  its  part  of  the  bill.  There  is  also  a  cap  there  on 
the  expenditures  of  the  ERO  itself,  so  we  are  still  looking  at  that. 

Mr.  Dingell.  Most  of  the  expenditures  to  be  made  to  comply 
with  the  reliability  sections  will  be  expenditures  that  will  be  re- 
quired to  be  made  by  the  licensees.  Those  numbers  may  be  very 
large,  but  they  are  not  Federal  funds,  unless  they  might  be,  per- 
haps, imposed  on  Bonneville,  or  perhaps  some  Federm  generating 
entity.  Is  tliat  correct? 

Ms.  Marlette.  The  ERO  would  collect  fees  and  charges  from 
members,  because  the  rules  would  be  mandatory  for  both  private 
as  well  as  public  utility  organizations,  there  would  be  fees  collected 
to  sustain  the  organization.  That  is  correct.  But  that  is  a  separate 
issue  from  what  the  Commission  would  have  to  spend  to  implement 
its  oversight  of  that  organization. 

Mr.  Dingell.  Could  you  submit  to  us,  as  some  information  which 
would  assist  us,  first  what  would  be  required  in  the  way  of  expend- 
itures by  the  Commission,  and  second,  what  would  be  the  level  of 
those  expenditures,  so  we  can  find  out  whether  this  cap  is  nec- 
eassiry,  whether  it  is  too  large,  whether  it  is  too  small,  or  whether 
the  committee  ought  to  arrive  at  some  different  judgment  with  re- 
gard to  the  expenditures  that  will  be  imposed  upon  the  Commis- 
sion by  reason  of  the  legislation. 

Ms.  Marlette.  Yes,  sir.  We  will. 

[The  following  was  submitted  for  the  record:] 
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FEDERAL  ENERGY  REQULATORY  COMMISSION 


lite  Honorable  Jobn  D.  Dingell 
Ranking  Member 

Conuntttee  on  Encigy  and  Commerce 
U.S.  House  otRepnsaOaSivei 
Washington, DC.  20515-6115 

RE:  Federal  Energy  Legislation 

Dear  Ctmgressmui  Dingell: 

This  letter  lesponds  to  your  request  at  the  Februaiy  10,  2005,  bearing  before  the 
Subcommittee  mi  Eoeigy  and  Air  Quality  on  the  Eoer^  Policy  Act  of  2005  discussion 
draft  At  the  hearing,  you  requested  specific  legislative  text  for  the  changes  proposed  by 
the  Chainnan  of  the  Federal  Eoe^y  Regulatory  Commission  to  the  legislation.  I  have 
enclosed  the  text  with  ftis  letter.  I  want  to  emphasize  diat  the  discussion  draft  in  its 
current  form  addresses  the  major  issues  affecting  Commission-regulated  industries  and  I 
support  it  The  recommended  modifications  and  additions  are  only  suggested 
improvements  to  the  bill. 

This  tetter  also  responds  to  your  request  for  an  estimate  of  the  level  of  expenses 
diat  would  be  incurred  in  implementing  the  reliability  provisions  in  Section  1211  of  the 
discussioii  draft  There  are  two  expense-related  provisions  in  the  discussion  drafl.  The 
first  provision  would  place  a  S50  milli<m  per  year  cap,  in  each  of  the  fiscal  years  2006 
ihro^  2015,  on  dues,  fees  and  odier  charges  Hiat  would  be  collected  by  die  Electric 
Reliability  Organizatifm  (ERO).  The  second  provision  would  authorize  to  be 
appropriated  not  more  than  $50  million  per  year,  for  fiscal  years  2006  throu^  2015,  "for 
all  activities"  under  the  new  reliability  provisions. 

The  two  ERO  provisions,  as  written,  are  subject  to  differing  inteiprctations  and  my 
staff  is  still  studying  them  and  consulting  with  North  American  Electric  Reliability 
Council  (NERC)  with  respect  to  NERC  expenses.  However,  1  believe  the  cost  to  the 
FERC  of  administering  its  responsibilities  under  the  new  reliability  provisions  will  be 
approximately  S5  million  per  year.  Last  fiscal  year,  in  the  wake  of  the  August  2003 
blackout.  Congress  eaimarkcd  15  million  to  the  FERC  for  reliability  activities.  We  have 
used  this  money  productively  to  invesitgatc  the  causes  of  the  blackout,  promote  new 
rehability  policy  initiatives,  and  hire  new  staff  with  reli^ility  expertise.  The  President 
has  requested  and  we  received  the  same  S5  million  for  the  cmreni  fiscal  year,  Tlierefoie, 
we  estimate  that  Ihe  funding  needed  for  Ihc  FERC  to  implement  the  legislation  represents 
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no  increase  over  the  cuirent  and  previous  fiscal  yearreliability  expenditures.  I  do  not 
have  an  estimate  for  Ae  additional  fiinding  that  may  be  needed  for  the  ERO  to  implement 
the  legislation. 


If  you  need  additional  informatioii,  pli 


cc:  The  Honorable  Joe  Barton,  Chairman 

House  Committee  on  Energy  and  Conunerce 
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NATURAL  GAS  PROVISIONS 

I.        Proposed  Amendments  to  tbe  February  8,  2005  Discnsslon  Draft  Langnage  of 
tbe  Energy  Policy  Act  of  2005. 

Market  Transparency 

SEC.  332.  NATURAL  GAS  MARKET  REFORM. 


{c)  JURISDICTION  OF  THE  CFTC-  The  Natural  Gas  Act  (15  U.S.C.  717  ct  seq.) 
is  amended  by  adding  at  the  end: 

"SEC.  26.  JURISDICTION. 

"This  Act  shall  not  affect  tbe  exclusive  jurisdiction  of  the  Commodity  Futures 
Trading  Commission  with  respect  to  accounts,  agreements,  contracts,  or 
transactions  in  commodities  under  the  Commodity  Exchange  Act  (7  U.S.C.  I  ct 
seq,)-  Any  request  for  infotmatioo  by  the  Commioflion  to  a  deaignnted  oonlraot 
amritet,  wgialerei 


o  the  Commodity  Fumren  Trading  Cohui 


SEC.  333.  NATURAL  GAS  MARKET  TRANSPARENCY. 

Tbe  Natural  Gas  Act  (15  U.S.C  717  et  scq.)  is  amended — 

(1)  by  redesignating  section  24  as  section  25;  and 

(2)  by  inserting  after  section  23  the  following: 

•^EC.  24.  NATURAL  GAS  MARKET  TRANSPARENCY. 

-(a)  AUTHORIZATION-  The  Cotmnission  is  authorized  to  isaie  such  rules  as  it 
deems  appropriate  to  establish  an  electronic  informalion  system  to  provide  the 
Commission  and  the  public  with  access  to  such  information  as  is  necessary  pr 
appropriate  to  facilitate  price  transparency  and  participation  in  wholesale  natural 
gas  markets.  The  Commission  may  require  such  system  to  provide  information 
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about  the  availability  and  prices  of  natural  pas  sold  at  wholesale  in  interstate 
commerce  to  the  Commission.  Stale  commissions,  buyers  and  sellers  of  wholesale 
natural  gas,  and  the  public  on  a  timely  basis.  The  Commission  shall  have 
authority  to  obtain  such  infonnation  from  any  market  participant  and  lo  rely  on  an 
entity  other  than  the  Commission  to  receive  and  make  public  such  informatiop. 

"(b)  EXEMPTIONS-  The  Commission  shall  exempt  from  disclosure  infonnation 
it  determines  would,  if  disclosed,  be  detrimental  to  the  operation  of  an  cfFective 
market  or  jeopardize  system  security.  In  determining  the  information  lo  be  made 
available  under  this  section  and  time  to  make  such  infonnatiMi  available,  the 

protected  from  the  adverse  effects  of  potential  collusion  or  other  anti-f»mpetitive 
behaviors  that  can  be  facilitated  by  untimely  public  disclosure  of  transaction- 
specific  information- 

(1)  Not  later  than  1 80  days  after  the  date  of  enactment  of  the  Energy  PolioyAo«»f 
[  ahnll  insue  mips  directing  all 
I'g  juriodiotion  aa  provided  under  tiiis  Aat  to 

n  intoreinle  oommeroe  lo  flie  Commiooion  and  prion  publiohe 


the  Commission  diot  may  become  publtaly  nvnilable  shall  be  limited  to  oggFegme 
dotonndtronsaotion  gpeoifiodata  thotarooatorwiserequifedby  theCommiooioft 


"(A)  compete  with,  or  diaplaoe  from  the  market  place,  any  prioo  publiohar. 


publication  of  infom 

"W-(c)  SAVINGS  PROVISION-  In  exercising  its  authority  under  this  section.  t>^ 

Commission  shall  not— 

"(l)  compete  with,  or  intentionally  displace  from  the  marketplace,  any 
commercial  price  publisher:  or 

"(2>  regulate  price  publishers  or  in^wse  any  requirements  on  the 
publicaaon  of  information  by  such  price  publishers. TIMKItV 
ENFQRCEM&NT-  No  person  shall  be  flubjeot  to  any  pen alty  under  this 
more  than  3  yearn  before  the 
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dote  on  which  the  Federal  Energy  Rggulotory  Commis 


"tern  LIMITATION  ON  COMMISSION  AUTHORITY-  (1 )  The  Commission 
shall  not  condition  access  to  interstate  pipeline  transportation  upon  the  reporting 

requirements  authorized  under  this  section. 

"(2)  Notmnl  gas  sales  by  a  producer  that  are  attributable  to  volumeo  of  natural  gas 
produoe^fey  Buohfwoduoef- shall  not  be  sabjeetle  tlte  mlea  iaaned-pwrsuanl  to  thia 


^iyrbe  Conmiission  shall  not  retpiire  natural  gas  producers,  processors,  oi  users 
who  have  a  de  minimis  market  presence  to  participate  in  the  reporting 
requirements  provided  in  this  section.". 
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IL       Ptvpoaei  Amendments  (o  Ike  Statutor)'  Language  of  the  Nalnral  Gas  Act 
and  Natural  Gas  Policy  Act 

Liquefied  Natural  Gas  Provisions 

The  following  proposed  amendments  would  replace  Section  1 442  in  Title  XIV  of  the 

Feb.  E,  2005  discussion  drafl. 

Section  3  of  the  Natural  Gas  Act  (15  U.S.C.  717b)  is  amended  by  adding  at  the  end 
the  following; 

"(d)  IMPORT  FACILITIES.  - 

"(1)  The  Commission  shall  have  the  exclusive  amhonty  to  ^^jTOve  01  disapprove 
the  siting,  construction,  expansion,  or  operation  of  facilities  located  onshore  or  in 
State  waters  for  the  import  of  natural  gas  from  a  foreign  county  or  the  export  of 
natural  gas  lo  a  foreign  country.    Requirements  for  authorizations  &om  other 
Federal  or  State  agencies  under  Federal  law,  including  the  Coastal  Zone 
Managemmt  Act  and  the  Clean  Water  Act,  shall  remain  in  eflect  subject  to  the 
provisions  of  sections  16  and  19  of  this  Act. 

"(2)  No  facilities  located  onshore  or  in  State  water?  for  the  import  of  natural  gas 
from  a  foreign  country  or  the  export  of  natural  gas  to  a  foreign  country  shall  be 
sited,  constructed,  expanded,  or  operated,  unless  the  Commission  has  authorized 
such  acts  or  operations. 

"(3)  The  provisions  of  section  7{h)  of  this  Act  shall  apply  to  the  acquisition, 
pursuant  to  authorization  under  this  section,  of  land  or  other  property  necessary  for 
the  siting,  construction,  expansion,  or  operation  of  facilities  located  onshore  or  in 
State  waters  for  the  import  of  natural  gas  from  a  foreign  county  or  the  export  of 
natural  gas  to  a  foreign  country." 

Section  16  of  the  Natural  Gas  Act  (15  U.S.C.  7I7p)  is  amended  by  adding  at  the  end 

the  following: 

"(c)  ENVIRONMENTAL  REVIEW 

"(1)  With  respect  to  any  application  for  authorization  under  section  3  or  a 
certificate  of  public  convenience  and  necessity  under  section  7  of  this  Act,  and  any 
other  Federal  or  State  administrative  proceeding  under  Federal  law  that  Is  required 
in  connection  therewith,  the  Commission  shall,  unless  it  orders  otherwise,  be  the 
lead  agency  for  purposes  of  complying  with  the  National  Environmental  Policy 
Act  of  !969  (42  U.S.C.  432 1  et  seq.). 
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"(2)  (A)  For  each  proceeding  referenced  in  subsection  ( I ),  the  Commission  shall, 
after  consulting  with  affected  Federal  and  Slate  agencies  and  with  due 
consideration  of  recoTiunendalions  by  such  agencies,  establish  a  schedule  for  all 
Federal  and  State  administrative  proceedings  under  Federal  law  (hat  arc  required 

in  connection  with  the  siting,  construction,  expansion,  or  operation  of  a  natural  gas 
pipeline  or  import  or  export  facility. 

"(B)  If  a  Federal  or  State  administrative  agency  or  office  fails  to  complete  a 
proceeding  in  accordance  wiA  the  schedule  established  by  the  CtHnmission,  any 
approval «  other  action  required  by  Federal  law  shall  be  presumed  without 
condition,  and  no  ftirther  approval  or  other  condition  from  that  agency  or  officer 
shall  be  required, 

"(3)  With  respect  to  the  siting,  construction,  expansion,  or  operation  of  any  facility 
under  section  3  or  section  7  of  this  Act,  the  administrative  record  compiled  by  the 
Commissitm  shall  be  the  sole  record  for  all  actions  under  Federal  law  with  respect 
to  the  authorization  of  those  facihties,  and  for  judicial  review  of  those  actions." 

Section  1 9  of  the  NatmaJ  Gas  Act  ( 1 5  U.S.C.  7 1 7r)  is  amended  by  adding  at  the  end 
the  following: 

"(d)  All  Stale  or  Federal  decisions  under  Federal  law  fliat  are  required  in 
cotinection  with  the  siting,  construction,  expansion,  or  operation  of  a  natural  gas 
pipeline  or  import  or  export  facility  auHiorized  under  this  Act,  may  be  appealed 
dircctlyandexclusively  to  a  single  circuit  court  of  ^ipeals  ofthe  United  States, 
following  action  by  the  Commission  on  any  application  for  reheating  of  the 
Commission  order  under  Section  3  or  7  of  this  Act,  and  in  the  manner  prescribed 
in  this  section. 


Increase  in  criminal  penalties  tmder  the  NGA  and  the  NGP A 

Section  21  of  theNamral  Gas  Act  is  amended  as  follows: 

Subsection  21(a): 

by  striking  "S5,000"  and  by  inserting  "$1 ,000.000";  and 

by  striking  "two  years"  and  by  insetting  "five  years" 

Subsection  21(b): 

by  striking  "S500"  and  by  inserting  "$50,000" 

Section  504  ofthe  NGPA  is  amended  as  follows: 
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Subsection  504(cKlXA): 

by  striking  "SS.OOO"  and  insetting  "$1 ,000,000" 

Subsection  504(c)(1)(B): 

by  striking  "two  years"  and  insetting  "five  years" 

Subsection  504(c)  (2): 

by  striking  "SSOO  for  each  violation"  and  inserting  "S50,000  for  each  and 

every  day  during  which  such  offense  occurs" 

Creation  of  civil  penalty  authority  under  the  NGA 

The  Natural  Gas  Act  is  amended  as  follows: 


"Any  person  who  violates  this  Act  or  any  rule,  regnlatitm, 
restriction,  condition,  or  order  made  or  imposed  by  the  CommiBSioa 
underauthority  of  this  Act,  shall  be  subject  to  a  civil  penalty  of  nol 
more  than  11,000,000  per  day  per  violation  for  as  long  as  such 
violation  continues.  Such  penalty  shall  be  assessed  by  the 
Cotnniission  after  notice  and  opportunity  for  public  hearing.  In 
determining  the  amount  of  a  proposed  penalty,  the  Commissioa 
shall  take  into  consideration  the  nature  and  s^ousness  of  the 
violation  and  the  efforts  to  remedy  the  violation," 

Increase  in  the  amount  of  civil  penalties  available  under  die  NGPA 

Section  504  of  the  Natural  Gas  Policy  Act  is  amended  as  follows: 

Subsection  504(b)  (6)  (i); 

By  striking  "$5,000"  and  inserting  "$1 ,000,000" 

Subsection  504(b)  (6)  (ii): 

By  striking  "S25,000"  and  inserting  "$1,000,000" 
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ELECTRIC  PROVISIONS 

1.        Proposed  Amendments  Id  the  February  8, 200S  Discu»lon  Draft  Langu^e  of 
(be  Energy  Policy  Act  or2005. 

Market  Transpaiencv 

SEC.  1281.  MARKET  TRANSPARENCY  RULES. 

Part  II  of  the  Federal  Power  Act  (16  U.S.C.  824  el  seq.)  is  amended  by  adding  at 

the  end  the  following: 

"SEC.  220.  MARKET  TRANSPARENCY  RULES. 


rules  ostablishin^i  as  it  deems  appropriate  to  establish  an  electronic  information 
system  to  provide  the  Commission  and  the  public  with  access  to  such  information 
as  is  necessary  or  appropriate  to  facilitaie  price  transparency  and  participation  in 
markets  subject  to  the  Commission'sjurisdiction  under  fliis  Act.  Tile  Commission 
[QaxreijJ!ir£.Ssuch  systems jQ-ahsU  provide  information  about  Ihe  availability  and 
market  price  of  wholesale  electric  energy  and  transmission  services  to  flie 
Commission,  Stats  commissions,  buyers  and  sellers  of  wholesale  electric  energy, 
users  of  transmission  services,  and  the  public  on  a  timely  basis.  The  Commission 
shal]  have  authority  to  obtain  such  information  from  any  electric  utili^  or 
transmitting  utility,  including  any  entity  described  in  section  201ffl.  and  to  relv  on 
^n  entity  other  than  Ihe  Conrniission  to  receive  and  make  public  such  information. 

"(b)  EXEMPTIONS-  The  Commission  shall  esempt  from  disclosure  information 
it  delcrmincs  would,  if  disclosed,  be  detrimental  to  the  operation  of  an  effective 
market  or  jeopardize  system  security.  This  section  shall  not  ^iply  to  transactions 
for  die  purchase  or  sale  of  wholesale  electric  energy  or  ttansmission  services 
within  the  area  described  in  section  2l2(k)(2)(A).  In  determining  the  mformation 
to  be  made  available  under  this  section  and  time  to  make  such  information 
available,  (he  Commission  shall  seek  to  ensure  that  consumers  and  competitive 
markets  are  protected  from  the  adverse  effects  of  potential  collusion  or  other  anti- 
competitive bchaviois  that  can  be  facilitated  by  untimely  public  disclosure  of 
transaction-specific  information. 

"(c)  COMMODrry  futures  trading  commission-  This  section  shall 
not  affect  the  exclusive  jurisdiction  of  the  Commodity  Futures  Trading 
Commission  with  respect  to  accounts,  agreements,  contracts,  or  transactions  in 
commodities  under  the  Commodity  Exchange  Act  (7  U.S.C.  I  et  seq.).-Af)y 
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"(d)  SAVINGS  PROVISION-  In  exercising  its  authority  under  this  sectKHi,  the 
Commissi  on  shall  not— 

"(1)  compete  with,  or  intenlionallv  displace  from  the  market  place,  any 

commercial  price  publisher,  or 

"(2)  regulate  ^ce  publishers  or  impose  any  requirements  on  the 

publication  of  tnfonrurtion  l^v  such  price  publiahcra.". 

Electric  Reliability  Standards 

SEC.  1211.  ELECTRIC  RELIABILITY  STANDARDS. 

(a)  In  general.  -  Part  II  of  the  Federal  Power  Act  (16  U.S.C.  824  et  seq.)  is 
amended  by  adding  at  the  end  the  following: 

"SEC.  ZIS.  ELECTRIC  RELIABIUTY. 

"(a)  DEFINITIONS.  - 


"(3)  The  term  'reliability  standard'  means  a  requirement,  approved  by  the 
Commission  under  this  section,  to  provide  for  reliable  operation  of  the  bu11c-pow«r 
system.  The  tenn  includes  requirements  for  the  operation  of  ensting  bulk-power 
system  fecilities,  mtd-the  design  of  planned  additions  or  modifications  to  such 
fecilities  to  the  extent  necessary  to  provide  for  reliable  opersticn]  of  the  bulk-power 
system,  and,  in  an  area  not  inchided  in  a  Commissicm-recggpiiaif)  njgimi^j 
plaimmn  process,  the  enlaqtement  of  existing  transmJMion  fiMJlitiea  or 
constructiQn  of  new  transmission  facilities  needed  for  reliable  operations.  The 
term  does  not  include  any  requirement  to  enlarge  existing  generation  capacity  or  Xn 
consinict  new  generation  capacity .b     ' 


eopaoitv  Arequirement  to  enlarge  or  constmcl  transmission  facilities  .^hall  be 
subject  to  applicable  State  or  local  silinp  requirements  and  also  subject  to  the 
proyisions  in  section  216b  -  2 1 6k  lSitin^^  of  InlersMte  Electric  Transmission 
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"(i)  SAVINGS  PROVISIONS.  -  (1)  The  ERO  shidl  have  aulhoriiy  to  develop  and 
enforce  compliance  with  reliability  standards  for  only  the  bulk  power  system. 

"(2)  This  section  does  not  audKirize  die  ERO  or  the  Commission  to  order  tiie 
construction  of  additiwiaj  generation  or  tronominaten  capacity  or  to  set  and  enforce 
compliance  with  standards  for  adequacy  or  safety  of  electric  facilities  or  service. 


SEC.  1221.  SITING  OF  INTERSTATE  ELECTRIC  TRANSMISSION 
FACILITIES. 


"SEC.  216.  SITING  OF  INTERSTATE  ELECTRIC  TRANSMISSION 
FACILITIES. 


"(b)  CONSTRUCTION  PERMIT.  -  Except  as  provided  in  subsection  (i).  the 
Coomiission  is  authorized,  after  notice  and  an  opportunity  for  hearing,  to  issue  a 
pennit  or  permits  for  the  construction  or  modification  of  electric  transniissioD 
facilities  in  a  national  interest  electric  transmission  corridor  designated  by  die 
Secretary  under  subsection  (a)  or  the  consttuctjpn  or  modification  of  electric 
transmission  facilities  required  ynd^  section  2 1 5  if  the  Commission  fhids  that  - 
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II.       Proposed  Amcndmenls  to  the  SUitHtory  Liognage  of  the  Federal  Power  Act 

Penalties 

i.         Increase  in  the  criminal  penalty  authority  under  Ac  FPA 

Section  316  of  the  Federal  Power  Act  is  amended  as  follows: 

Subsection  316(b): 

by  striking  "SSOOO"  and  inserting  "SI, 000,000";  and 
by  striking  "'two  years"  and  inserting  "five  years" 

Subsection  316(b): 

by  striking  "J500"  and  inserting  "S25,000" 

by  striking  Subsection  316(c). 

ii.        Addition  of  Civil  Penalty  Authority  for  the  FPA 

Section  31 6A  of  the  Federal  Power  Act  is  amended  as  follows: 

Subsection  316A  (a): 

by  striking  "section  21 1, 212, 213,  or  214"  and  inserting  "Part  II  or  Part  HI 
of  this  Act" 

Subsection  316A(b); 

by  striking  "section  211,212, 213,  or  214'"  and  inserting  "Part  It  or  of  Part 

in  of  this  Act";  and 

by  striking  "$10,000"  and  inserting  "$1,000,000" 
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Economic  Dispatch 

Section  205(f)  of  the  Federal  Power  Act  is  amended  as  follows: 

by  striking  subsection  (3); 

by  renumbering  subsection  (4)  as  subsection  (3);  arul, 

by  adding  a  new  subsection  (4)  at  the  end  stating; 

"(4)(A)"Efficient  dispatch"  defined  -  For  purposes  of  this  section, 
the  tenn  "efficient  dispatch"  means  the  operation  of  the  integrated 
transmission  and  electric  power  supply  system  in  a  manner  that 
schedules  and  economically  prioritizes  al)  available  electric 
generation  resources,  including  proposed  offers  from  nonaffiliated 
power  suppliers,  so  as  to  minimize  the  cost  of  electric  power  used  to 
serve  customers  reliably,  recognizing  any  operational  limits  of 
generation  and  transmission  facilities,  and  applicable  laws  on 
envircmmental  limitations  and  renewable  pt^olio  standards. 

(B)  Notlaterthan  ISOdflysafterthedateofcnacimcntofthis 
section,  the  Commission,  after  consultation  with  State  commissions, 
shall  adopt  (and  from  time  to  time  thereafter  revise)  standards  to 
guide  public  utilities  in  the  implementation  of  efficient  dispatch. 
Such  standards  shall  be  designed  to  ensure  that  all  generation 
resources  have  the  opportunity,  under  terms  that  are  just,  reasonable 
and  not  unduly  discriminatory  or  preferential,  to  specify  their 
availability  to  provide,  and  their  price  for,  power  and  energy  for 
inclusion  in  efficient  dispatch. 

(C)  The  Commission  may,  on  its  own  motion  or  upon  complaint, 
after  an  opportunity  for  hearing  and  after  consultation  with  affected 
State  commissions,  order  a  multi-state  public  utility  to  use  efficient 
dispatch  if  the  Commission  fmds  that  its  use  will  reduce  the  cost  of 
electric  power  used  to  serve  the  utility's  customers  reliably." 
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Section  202  of  the  FederaJ  Power  Act  is  amended  u  (bllowi: 

By  imcning  i  kw  nibaection  202(11): 

"Section 202(h).  irnecesury inemergencydrcumstancealoeiiiure 
coituiiued  reliibilily  of  service  to  elcdiic  ciutoiDcn  or  to  prtNed  ekeclrie 
cuilomer?  hom  potenlid  abiue  ofmaAM  power  in  whojcule  nurire<3 
tegulitcd  by  tbe  Cammission,  the  CommiuioD,  upoa  petilion  or  upon  iti 
own  motion,  and  before  providing  notice  uid  on  oppDrtunity  to  be  heardl» 
■hali  have  emergency  authority  to  change  or  mipetid  letnporwity  the  rMea, 
lemit  Dt  conditiont  of  soviet  on  file  with  the  Commiaaion  pursiunt  to  the 
Fedeivl  Power  Act.  provided  that  the  change  or  Euapcnsiofl  nuy  remuD  in 
effect  no  more  than  30  days  unleas  (he  CommiHion,  during  nich  period, 
providea  formal  notice  and  an  OFfxxtunity  to  be  heard  pursuttlt  to  section 
206  orOie  FPA  and  deletminei  that  such  change  or  suspenaion  ihall  remain 
in  effect  puisuant  lo  findings  imdei  Mction  206.  Any  temporwy  change  or 
suspension  of  a  filed  rate,  term  or  conditian  of  lervice  pursuant  to  *ii 
provision  shall  talx  effect  only  upon  a  written  public  notice  iisued  by  the 
Commission  which  states  the  Conunisaion's  finding*  io  support  of  the 
tempoTvy  clumge  or  suspension." 


Mr.  DiNGELL.  Again,  could  you  do  that  by  the  14th?  I  hate  to  ask 
these  time  limits,  but  you  understand  that  the — our  chairman  has 
indicated  he  is  going  to  proceed  very  rapidly  on  this  bill,  and  if  we 
fail  to  be  ready,  we  may  not  know  what  we  are  doing  with  regard 
to  important  questions  on  which  we  need  the  advice  of  the  Commis- 
sion. 

Mr.  Chairman,  I  thsink  you  for  your  courtesy  to  me. 

Mr.  Hall.  Thank  you,  Mr.  Dingell.  I  think  I  want  to  ask  at  this 
time  unanimous  consent  to  put  in  the  record  a  letter  dated  today, 
from  the  Federal  Energy  Regulatory  Commission  signed  by  Pat 
Wood,  the  Chairman,  setting  out  the  description  of  the  authority, 
scope,  and  testimony,  and  ability  of  Commission  staff  to  speaJc  for 
the  Commission.  I  ask  this  to  be  made  a  part  of  the  record. 

[The  letter  referred  to  follows:] 
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FEDERAL  ENERGY  REGULATORY  COMMISSION 
FebniaiylO,2005 


The  Honorable  Joe  Bflrton 

Guiiman 

Committee  on  Energy  and  Cnnmerce 

U.S.  House  of  Representatives 

Washington,  DC  20510 

DearChainnan  Bartcm: 

Thank  you  for  your  letto'  of  Februaiy  9, 200S,  requesting  a  written  descripti(»i  of 
the  authority,  scope  of  testimony  and  ability  of  Commission  staff  to  ^Mak  for  the 
Commission  when  staff  testifies  before  a  Congressional  Comniittee. 

The  Commission  formally  "speaks,"  by  majority  vote,  through  its  wders,  opinions, 
rules,  policy  statements  or  other  public  documents  that  have  been  voted  on. 
Commissioneis  may  give  their  individual  views  through  dissents  and  concurrences  to 
such  formal  documents  or  through  speeches,  testimony  or  other  individual  statements. 
WhenFERC'sChainnan,  a  Commissioneror  a  Commission  staff  member  testifies  in 
Congress,  he  or  she  speaks  individually,  not  for  the  Commission  as  a  whole,  unless  be  or 
sfaehasbeenauthorized  to  speak  on  behalf  of  the  other  Commissioners.  However,  any 
Commissioner  or  Commission  staff  member  who  is  testifying  may  describe  or  explain  the 
Commission's  policies  or  positions  taken  in  formally  issued  documents. 

Testimony  submitted  by  FERC  staff  generally  contains  an  explicit  "disclaimer" 
slating  that  they  speak  only  for  staflT,  and  not  for  the  Commission  or  any  individual 
Commissioner.  However,  as  allowed  by  the  letter  of  invitation  for  diis  week's  hearing 
before  die  Subcommittee  on  Energy  and  Air  Quality,  flic  Commission's  General  Counsel 
has  submitted  !estimor:y  astray  designee,  and  hCTiestimoqy  in  this  inManctJs  consisteiit 
wifli  mjt«iewS.  Neither  my  desigfffie  norXcsn.^mJtbe  Commissj.pn.or  anc^tier 
Commissioner  without  the  Commission's  or  the  other  Commissioners'  authorization. 

If  you  need  any  further  information  on  this  matter,  please  let  me  know. 
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Mr.  Hall.  At  this  time,  I  recognize  Ranking  Member  Boucher, 
the  gentleman  from  Virginia,  for  5  minutes. 

Mr.  Boucher.  Well,  thank  you  very  much,  Mr.  Chairman. 

Ms.  Marlette,  I  have  a  series  of  questions  for  you,  and  I  also 
want  to  thank  you  for  your  presence  here  this  morning,  and  your 
provision  of  testimony  to  us.  I  understand  that  the  FERC  is  recom- 
mending to  us  that  authority  be  given  to  the  agency  with  respect 
to  liquefied  natural  gas  facilities.  Answer  for  me  several  questions 
concerning  those  facilities,  if  you  would,  please. 

First  of  all,  what  authority  do  you  currently  have  over  the  siting 
or  other  aspects  of  the  construction  of  LNG  facilities?  Second,  ex- 
actly what  authority  do  you  seek?  And  third,  describe,  if  you  would, 
what  the  effect  woidd  be  on  the  role  of  the  States  in  enforcing  State 
environmental  laws  in  the  event  that  your  request  for  authority  is 
honored,  and  you  are  given  the  authority  that  you  seek? 

Ms,  Marlette.  I  will  try,  sir.  What  we  are  seekii^  is  clarifica- 
tion of  authority  that  the  Commission  thinks  it  already  has  under 
section  3  of  the  Natural  Gas  Act  with  regard  to  foreign  conunerce, 
imports  of  LNG,  and  the  siting  of  terminals,  either  onshore  or  in 
State  waters,  to  accommodate  that  LNG.  We  are  currently  in  a  dis- 
pute in  the  Ninth  Circuit  with  the  California  Public  Utilities  Com- 
mission over  that  authority.  Now,  I  would  make  very  clear  that 
that  authority,  which  is  siting,  is  very  separate  from  State  author- 
ity under  the  Coastal  Zone  Management  Act,  section  401  Water 
Quality  Act  certifications,  or  other  Federal  laws  which  States  are 
tasked  with  implementing.  We  are  not  recommending  changing  any 
of  that.  So  in  the  Commission's  view,  this  would  be  a  clarification 
of  authority. 

We  are  also  recommending,  and  I  will  be  providing  specific  legis- 
lative text,  a  mechanism  or  a  legislative  approach  that  would  bring 
together  the  records  of  all  the  Federal  agencies  that  have  a  role  in 
getting  LNG  terminals  sited,  so  that  we  have  one  Federal  record, 
and  also,  that  the  Commission  be  the  lead  agency,  and  be  able  to 
establish  timelines,  not  to  interfere  with  timelines  that  fire  set 
forth  in  other  Federal  statutes,  but  to  try  to  get  the  agencies  to 
work  at  the  same  time,  rather  th£ui  in  a  sequential  process,  so  tbat 
we  can  expedite  and  hftrmonize  all  those  processes. 

The  third  piece  of  what  we  are  recommending  would  be  to  have 
the  records  of  all  the  agencies  go  to  the  same  court,  to  a  United 
States  Court  of  Appeals,  at  the  same  time,  so  that  they  can  be  re- 
viewed at  the  same  time.  And  again,  the  attempt  is  to  hetrmonize, 
to  clarify  the  FERC's  siting  authority,  but  not  intrude  on  other 
Federal  statutes. 

Mr.  Boucher.  Well,  what  about  the  role  of  the  States?  Suppose 
you  are  given  the  authority  that  you  seek.  Would  the  role  of  the 
States  at  enforcing  environmental  statutes,  for  example,  be  dimin- 
ished at  all? 

Ms.  Marlette.  They  should  not  be  diminished,  in  my  opinion. 

Mr.  Boucher.  So  the  States  still  would  have  the  auUiority  to  eiQr 
no  to  the  siting  of  an  LNG  facihty  if  it  deemed  that  such  a  siting 
was  contrary  to  local  environmental  requirements. 

Ms.  Marlette.  Right.  Or  if  there  were  a  coastal  zone  manage- 
ment conflict,  they  would  he  able  to  say  no  as  well. 
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Mr.  Boucher.  So  you  are  not  seeking  the  authority  to  have  a 
preemptive  Federal  permit  that,  once  issued,  would  enable  the  fa- 
cility to  be  sited,  notwithstanding  State  objection? 

Ms.  Marlette.  Correct. 

Mr.  BOUCHGR.  Okay.  Let  me  ask  you  about  another  subject.  I 
don't  think  you  have  addressed  this  in  your  testimony,  but  in  the 
course  of  drafting  the  legislation  last  year,  and  in  negotiating  the 
conference  agreement,  we  were  very  careful  to  preserve  the  author- 
ity of  the  FERC  to  review  mergers  within  the  electricity  industry. 
You  do  not,  as  I  understand  it,  currently  however  have  authority 
to  review  mergers  that  are  generation  to  generation  only.  In  other 
words,  if  the  sole  business  of  the  entities  that  would  be  merging 
would  be  the  generation  of  electricity  without  regard  to  trans- 
mission or  distribution,  I  am  told  you  do  not  have  authority  to  re- 
view those.  Is  that  correct,  and  if  it  is,  would  you  be — ^what  would 
youx  reaction  be  to  the  grant  of  authority  for  you  to  review  those 
mergers? 

Ms.  Marlette.  It  is  partially  correct.  Let  me  clariiy.  If  there  is 
ein  actual  merger  of  two  utiHties,  and  there  is  some  piece  of  trims- 
mission  attached,  a  wire,  perhaps,  or  a  transformer,  which  is  often 
how  the  Commission's  jurisdiction  is  triggered,  or  if  there  is  a 
triinsfer  of  a  wholesale  contract  along  with  that  generation,  the 
Commission  does  have  jurisdiction  under  existing  law.  The  gap,  in 
my  view,  is  only  where  you  solely  have  an  acquisition  of  genera- 
tion, and  there  is  nothing  else. 

Mr.  Boucher.  But 

Ms.  Marlette.  That  is  the  gap. 

Mr.  Boucher.  And  I  am  trespassing  on  others'  time  here,  but 
momentarily,  let  me  just  ask,  let  us  suppose  you  have  the  situation 
where  you  don't  have  the  connecting  wire,  you  don't  have  the  trans- 
fer of  Uie  wholesale  power  contract,  where  it  really  is  just  the  ac- 
quisition of  one  generator  by  another.  Should  you  have  authority 
to  review  those? 

Ms.  Marlette.  I  think  that  someone  should  have  authority. 
Chairman  Wood's  view,  as  expressed  to  me  yesterday,  is  that  he 
does  not  like  the  notion  of  duplicative  authority,  that  to  the  extent 
another  agency,  such  as  the  Justice  Depari;ment  or  the  FTC  in 
their  antitrust  review  have  authority,  then  the  Commission 
shouldn't  have  overlapping,  duplicative  authority. 

Mr.  Boucher.  Well,  we  could  carry  on  a  discussion  about  the 
theory  of  that  answer  at  some  length.  I  don't  agree  with  what  you 
are  saying.  However,  Mr.  Chairman,  my  time  has  expired.  Thank 
you  very  much. 

Mr.  Hall.  Thank  you.  The  Chair  now  recognizes  Mr.  Whitfield, 
the  gentleman  from  Kentucky,  who  did  not  wave,  recognize  your 
for— -did  wave — recognize  you  for  8  minutes. 

Mr,   Whitfield.    Mr.    Chairman,   thank  you  very  much.   Ms. 
Marlette,  severed  muni^alities  within  the  iVA'b  service  authcnity 
have  served  notice  to  TvA  that  tiiey  are  goii      to        n         i  t      r 
contracts.  They  have  been  told  tliat  once  t     r       V 
from  TVA,  that  they  will  no  longer  have       ;       w 
mission  lines,  and  at  a  time  when  we  1 
transnuBsion  lines,  siting  is  difBcult.  It  i 
much  concerned  aboutuat,  and  t 
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bu^et  for  fiscal  year  2006,  that  there  was  funding  for  FERC  to  as- 
sert, I  suppose,  additional  jurisdiction  over  TVA.  I  was  really  not 
aware  that  FERC  had  very  much  jurisdictional  authority  over  TVA, 
and  I  waa  wondering  if  you  might  elaborate  on  what  the  authorily 
is,  and  whether  or  not  FERC  may  need  additional  legislative  assist- 
ance to  become  more  involved  in  issues  like  that. 

Mb.  Mahlette.  Yes,  sir.  Mr.  Whitfield,  FERC  does  have  some  ex- 
isting authority  over  TVA,  not  a  lot.  Its  authority  is  limited  to 
being  able  to  order  transmission  access  under  section  211  of  the 
Federal  Power  Act.  There  are  certain  provisions  regarding  TVA, 
TVA-specific  provisions,  and  the  Commission  has  to  meike  certain 
findings,  but  the  Commission  can,  and  actually  has,  in  certain  cir- 
cumstances, ordered  TVA  to  provide  service.  Now,  there  are  some 
restrictions,  because  of  the  ring  fence  around  TVA,  in  allowing  cus- 
tomers to  basically  shop  outside  the  region,  so  there  are  specific  re- 
strictions in  that  regard.  In  fact,  I  think  we  may  have  some  actual 
pending  cases  involving  a  211  request  for  TVA  service, 

Mr.  Whitfield.  Well,  now,  I  had  understood  that  American  Elec- 
tric Power,  perhaps,  had  filed  a  complaint  against  TVA  on  an  issue 
similar  to  that.  Is  that  correct? 

Ms.  Marlette.  I  am  not  aware 

Mr.  Whitfield.  East  Kentucky. 

Ms.  Marlette.  [continuing]  of  a  complaint. 

Mr.  Whitfield.  East  Kentucky. 

Ms.  Marlette.  Oh,  East  Kentucky,  yes.  Yes.  We  have  a  pending 
case. 

Mr.  Whitfield.  And  could  you  elaborate  a  little  bit  more  on — 
municipalities  along  the  dividing  line  have  much  easier  access  to 
other  power  lines.  Within  the  TVA  access  area,  it  is  certainly  more 
difficult  there.  Would  you  elaborate  on  what  additioneil  authority 
FERC  would  need  to  get  into  some  of  those  issues,  as  well? 

Ms.  Marlette.  I  may  need  to  provide  it  for  you  after  the  heaiv 
ing,  if  I  could,  for  the  record. 

Mr.  Whttfield.  Okay. 

Ms,  Marlette.  I  would  need  to  take  a  look  at  the  statute,  to  tell 
you  exactly  what  one  would  need  to  do  to  give  the  Commission  that 
authority.  My  recollection  is  that  other  than  the  city  of  Bristol,  Vir- 
ginia, customers  within  that  region  cannot — the  Commission  can- 
not order  access,  so  that  they  can  reach  suppliers  outside  of  the 
area. 

Mr.  Whitfield.  Other 

Ms.  Marlette.  That  is  piu*suant  to  the  TVA  Act,  and  then,  the 
restrictions  are  cfirried  over  into  the  Power  Act. 

Mr.  Whitfield.  Now,  there  was  a  lawsuit  regarding  the  Bristol, 
Virginia  area,  wasn't  there? 

Ma.  Marlette.  I  believe  they  did  get  service,  is  my 

Mr.  Boucher.  Would  the  gentleman 

Mr.  WHrmELD.  Yes. 

Mr.  Boucher.  As  the  representative  of  Bristol,  Virginia,  I  have 
a  certain  history  with  this  subject.  In  the  1992  Enei^  Power  Airt, 
we — or  the  amendments  thereto,  we  adopted  a  provision  that  di- 
rected that  Wheeling  be  provided  across  the  TVA  system  for  the 
city  of  Bristol,  Virginia,  should  it  purchase  power  m>m  an  inde- 


,y  Google 


67 

pendent  supplier.  That  v/aa  never  contested  in  court,  and  it  has 
worked  very  efficiently. 

Mr.  Whitfield.  Okay.  Thank  you,  Mr.  Boucher.  Thank  you  very 
much,  and  Mr.  Reyes,  I  would  like  to  ask  you  one  question  as  well. 
I  noticed  in  the  President's  budget  request,  there  was  a  substantial 
request  for  additional  funding  for  safety  security  measiu'es  at  the 
uranium  enrichment  plant  in  Paducaih,  and  I  wsis  wondering  if  you 
might  elaborate  on  needs  that  were  identified  there. 

Mr.  Reyes.  In  this  forum,  it  is  hard  to  go  into  details  of  security, 
but  the  licensee  and  the  NRC  has  required  a  significant  increase 
on  the  security  at  all  the  facilities. 

Mr.  Whitfield.  Okay. 

Mr.  Reyes.  And  the  funding  is  just  to  support  those  initiatives. 

Mr.  Whitfield.  Okay.  Now,  these  security  guards  at  the  plant 
have  been  making  arguments  that  with  cleanup  as  well,  that  there 
needs  to  be  additional  security  at  the  cleanup  sites.  Do  you  have 
a  position  on  that,  or  an  opinion  on  that? 

Mr.  Reyes.  Well,  if  it  is  under  the  jurisdiction  of  the  Commis- 
sion, the  specific  case  you  are  tidking  about,  the  Paducah  facility, 
they  are  colocated  facilities,  where  some  of  them  are  under  the  ju- 
risdiction of  the  Nuclear  Regulatory  Commission,  and  others  are 
under  the  Department  of  Energy.  So  specific — speaking  only  for  the 
Nuclear  Regulatory  Commission,  once  certain  activities  are  just 
limited  to  waste,  the  security  level  is  decreased. 

Mr.  Whitfield.  Okay. 

Mr.  Reyes.  And  we  don't  pubhcly  explain  what  that  is  detailed, 
but  the  security  requirements  significantly  decrease. 

Mr.  Whitfield.  Okay.  Thank  you.  Mr.  Chairman,  I  will  yield 
back  the  balance  of  my  time. 

Mr.  Hall,  Thank  you.  I  recognize  the  lady  from  California,  Ms. 
Capps,  for  5  minutes, 

Ms.  Capps.  Thank  you,  Mr,  Chairman.  Thank  you  to  each  of  our 
witnesses  today,  and  I  want  to  continue  the  line  of  questioning  that 
our  ranking  member  started  with  you,  Ms.  Marlette,  if  I  may.  You 
are  an  important  witness.  Some  of  the  LNG-related  provisions  in 
H.R  6  and  what  FERC  has  said  it  wants  in  new  energy  legislation 
are  controversial,  and  strike  many  of  us  here  as  usurping  a  State's 
ability  to  be  involved  in  the  decisionmaking  process  of  tliese  giant 
LNG  facilities. 

For  example,  section  330  of  H.R.  6  would  reduce  a  State's  ability 
to  weigh  in  on  LNG  proposals  by  allowing  FERC  to  control  the 
record  of  appeal.  This  seems,  despite  your  reassurances,  to  under- 
mine critical  protections  in  the  Coastal  Zone  Management  Act. 
FERC  has  also  indicated  it  wants  legislation  giving  it  unambiguous 
controlling  Federal  authority,  including  the  power  of  eminent  do- 
main, an  exclusive  jurisdiction  over  the  siting  of  onshore  LNG  fa- 
cihties  nationwide.  The  concern  with  all  of  these  provisions  is  what 
we — ^is  that  we  are  centralizing  a  huge  amount  of  decisionmaking 
authority  over  these  very  controversial  and  complicated  projects  in 
one  agency,  namely  FERC. 

So  my  question  to  you  is,  what  assurances  can  you  give  a  State 
like  mine,  California,  Meissachusetts,  Alabama,  Virginia,  that 
have — that  their  concerns  about  LNG  siting  will  be  addressed  dur- 
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ing  the  review  process?  How  do  they  know  that  FERC  wouldn't  just 
ignore  their  concerns? 

Ms.  Marlette.  To  the  extent  it  would  be  helpful,  we  arc  working 
on  proposed  language  which  we  will  submit  to  you,  we  mil  tiy  to 
make  it  as  clear  its  we  possibly  can  that,  as  I  stated  earUer,  ^ate 
actions  under  the  CZMA  and  other  Federal  statutes  will  not  be  im- 
paired. And  we  will  try  our  best  to  do  that.  With  respect  to  tlie 
issue  of  eminent  domain  au^ority,  at  least  the  chairman's  positian, 
and  our  technical  staffs  position  so  far,  has  been  that  tiwse 
prorfects  have  a  national  interest  with  respect  to  ener;^  supply  in 
the  country.  We  do  need  to  respect  States'  concerns.  But  u  tuere 
is  not  eminent  domain  authority,  you  can  have  one  homeowner  ba- 
sically holding  up  a  project  that  would  benefit  a  re^on  or  a  State. 

Ms.  Capps.  I  understand  what  you  are  saying,  but  there  aie 
other  ways  of  ensuring  that  that  will  not  happen.  1  understand, 
also,  that  we  need  energy.  But  these  are,  as  you  know,  very  incred- 
ibly complicated  projects,  many  of  them  involving  a  variety  of  sub- 
jects, most  of  which  FERC  has  very  little  expertise-in.  For  ezampler 
FERC  is  not  an  expert  on  local  land  use  and  zoning,  public  health 
and  safety,  environmental  protection,  wildlife  management,  or 
homeland  security.  FERC's  expertise  is  in  ener^,  not  in  this  myr- 
iad  of  other  subjects,  which  must  be  addressed  if— before  any  siting 
decisions  are  made.  And  I  know  that  you  have  signed  an  int^ 
agency  agreement  with  a  number  of  Federal  agencies,  and  that 
gives  FERC  the  final  word.  I  know  FERC  is  actually  fitting  Cali- 
fornia, £18  you  have  referred  to,  to  keep  the  State  out  of  this  ded' 
siooniaking  process,  and  the  way  I  read  these  legislative  proposals, 
FERC  woiuc&'t  have  to  pay  attention  to  any  other  legislative  agen- 
cies or  States  if  you  decided  that  it  was  not  in  our  national  energy 
interests  or  whatever.  And  the  bottom  line  is  FERC  has  the  ulti- 
mate power  on  these  decisions.  Am  1  correct? 

Ms.  Marlettte.  No.  I  don't  think  that  is  correct,  because  the  ar- 
gument in  court  is  between  the  Commission  and  the  CaUfomia 
Public  Utilities  Commission.  It  is  not  between  the  CommisBion  and 
other  State  agencies  who  have  the  responsibility  under  the  Clean 
Water  Act  or  the  Coastal  Zone  Management  Act.  Those  remain  in- 
tact. 

Ms.  Capps.  Well,  that  is  what  I  am  worried  about,  because  here 
is  a  pubhc  utility  commission  also  wanting  to  site  an  LNG  facility 
that  is  having  to  take  you  to  court,  and  for  reasons  that  you  are 
saying  lire  to  clarify  the  process,  but  it  appears  to  us  that  you  are 
fearfiil  you  might  lose  this  case,  and  that  you  want  to  go  another 
way,  that  is,  1^  our  energy  policy,  to  do  that.  I  mean,  I  think  the 
agency  is  attempting  to  cut  out  the  Public  UtUities  Commission  of 
California,  out  of  this  decision  involving  the  largest  port  in  the 
country,  and  the  safety  features  that  would  be  implicit  in  allowing 
FERC — ^you  have  one  goal  in  mind.  That  is  to  create  energy,  and 
the  community  has  a  myriad  of  other  very  important  issues  at 
stake  for  its  constituencies,  and  you  know,  here,  the  fact  that  you 
are  in  a  lawsuit  with  the  California  Public  Utilities  Commission,  I 
think  is  an  example  of  that. 

We  have  a  history  in  Csilifomia,  also,  with  FERC.  We  remember 
when  the  agency  sat  by  while  power  companies  manipulated  West- 
ern energy  markets.  Prices  all  across  the  West  went  throu^  the 
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roof.  So  you  can  understand  that  we  sxe  a  little  bit  jaundiced  about 
this  process  in  which  we  are  engaged  now.  Two  facilities  wantii^ 
to  be  sited  in  my  Congressional  ^strict  o£f  the  coastline,  incredibly 
complex  decisionmaking  possibilities,  this  proposal  is  a  very  huge 
threat  to  many  of  my  constituents.  So  I  want  you  to  be  ay/are  that 
we  have  big  concerns  about  FERC's  assurances,  when  you  say  you 
are  going  to  try  to  work  with  everyone. 

And  thank  you,  Mr,  Chairman.  I  yield  back. 

Mr.  Hall.  Thank  you  very  much.  The  Chair  recognizes  Mr.  Mur- 
phy, the  gentleman  from  Pennsylvania,  for  8  minutes. 

Bilr.  Murphy.  Thank  you,  Mr.  Chairman.  I  thank  the  panel,  too. 

Mr.  Secretary,  a  quick  question  about  nuclear  issues,  and  par- 
ticularly. Yucca  Mountain.  When  it  was  announced  it  was  not  going- 
to  be  ready  until  2012,  instead  of  2010.  I  know  the  license  applica- 
tion heis  been  delayed  about  a  year,  but  what  caused  the  additional 
delays? 

Mr.  Garman.  The  court  case  that  remanded  the  radiation  releitse 
standard  back  to  the  Environmental  Protection  Agency  for  rule- 
making is  one  of  the  variables  over  which  we  have  no  control,  and 
it  will  be  very  difficult,  in  fact,  it  will  be  impossible,  I  believe,  for 
the  Nuclear  Regulatory  Commission  to  provide  a  license  for  a  re- 
pository, absent  the  EPA  rulemaking  that  has  to  precede.  We  are 
working  with  EPA.  It  is  their  hope  fliat  they  can  promulgate  such 
a  rule  this  year.  We  have  sought  funding  in  the  budget  able  to 
cover  the  work  that  we  anticipate  being  able  to  responsibly  spend 
toward  the  repository.  The  administration  is  focused  and  sup- 
portive of  the  repository,  and  we  want  to  move  ahead,  but  in  the 
court  case  that  ensued,  we  won  two  thirds  of  the  case,  and  in  terms 
of  the  question  over  the  siting  of  the  repository.  Yucca  Mountain, 
Nevada  is  the  place,  but  the  court  said  the  EPA  has  to  do  a  little 
bit  more  work  on  the  radiation  protection  standard,  and  that  cre- 
ates the  delay. 

Mr.  Murphy.  Okay.  Thank  you.  Now,  Mr.  Reyes,  I  have  a  ques- 
tion about — another  nuclear  question.  The  bill  included  a  com- 
prehensive 20  year  reauthorization  of  the  Price-Anderson  Act,  and 
as  you  know,  no  nuclear  plants  have  been  constructed,  or  may  be 
constructed  unless  the  Act  is  reauthorized.  Do  you  have  any  com- 
ments on  Price-Anderson,  as  drafted,  and  will  it  really  help  us 
move  toward  construction  of  nuclear  plants? 

Mr.  Reyes.  The  information  we  have  from  oiu-  licensees,  that  in- 
centives or  provisions  such  as  Price-Anderson  will  assure  that  they 
make  a  decision.  You  are  talking  about  a  financial  decision  that  we 
are  not  involved  in,  but  the  information  we  have  is  that  the  Price- 
Anderson  is  one  of  the  provisions  that  will  make  companies  make 
the  decision  to  move  forward  with  applications. 

Mr.  Murphy.  Well,  given  that,  and  the  other  context  of  the  envi- 
ronment on  nuclear  energy,  we  haven't  had  a  new  plant  in  20 
years.  What  is  your  opinion  on  when  we  might  actually  see  the 
next  nuclear  plant  develop?  I  mean,  it  is  a  way  of  having  cletai  air 
energy,  and  it  is  one  that  is  oftentimes  used  in  Europe,  and  why 
they  have  an  easier  way  of  meeting  treaties  to  deal  with  clean  air. 
But  we  haven't  built  them  in  a  while,  and  I  would  like  to  know  if 
you  have  some  sense  of  when  we  might  be  ready. 
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Mr.  Reyes.  We  are — we  have  been  told  by  the  industry  that  in 
the  year  2007,  they  will  be  forthcoming  with  applications  to — for 
sitii^  and  construction  of  power  plants. 

Mr.  Murphy.  All  right.  Thank  you.  Mr.  Chairman.  That  is  all  1 
have.  I  will  yield  back  the  balance  of  my  time  to  you.  Thank  you. 

Mr.  Hall.  All  right.  We  thank  you.  At  this  time,  the  Chair  recog- 
nizes Mrs.  Soils,  the  gentlelady  from  California,  for  5  minutes. 

Ms.  SOLIS.  lliank  you  very  much.  This  is  a  question  for  Ms. 
Marlette.  Ms.  Marlette,  back  in  1070,  the  Congress  passed  a  law 
that  established  standards  for  the  siting  of  new  LNG  terminals. 
Could  you  please  respond  if  the  FERC  will  follow  those  standards 
that  were  actually  passed  by  this  Congress? 

Ms.  Marlette.  I  am  not  sure  I  know  which  standitrds  you  are 
referring  to. 

Ms.  SOLis.  The  siting. 

Ms.  Marlette.  Just — or 

Ms.  SoLis.  The  siting  of  LNG  facilities. 

Ms.  Marlette.  Our  sitii^  authority  is  under  section  3  of  the  Gas 
Act,  and  that,  as  I  testified  earlier,  in  the  Commission's  view,  is 
transportation  of  gas  in  foreign  commerce  into  the  United  States. 
We  site  the  terminjil  facilities. 

Ms.  Sous.  One  of  the  questions  or  concerns  that  I  have  is,  as 
was  mentioned  by  Congresswoman  Capps,  is  the  current  problem 
that  we  are  having  in  Ixing  Beach — the  siting  of  that  piu-ticiilar  fa- 
ciUly  there.  The  locals  there  are  not  in  agreement  with  having  it 
placed  there.  How  is  the  Federal  Government  going  to  secure  ade- 
quate safety  protection  around  that  facihty,  in  terms  of  firefighters, 
police,  given  that  the  height  of  terrorism  is  abound  in  our  country? 
What  kind  of  assurance  is  the  Federal  Government  going  to  apply? 

Ms.  Marlette.  The  Commission  works  very  closely  witii,  and  eis 
Ms.  Capps  referred  to  earlier,  has  an  interagency  agreement  with 
the  Coast  Guard  and  the  Department  of  Transportation,  whirfi  reg- 
ulates pipeline  safety,  and  all  3  of  the  agencies  have  a  role  in  get- 
ting the  liquefied  natural  gas  from  the  tanker,  actually,  into  the 
terminal,  and  into  the  pipeline.  Our  agency  has  been  working  veiy 
closely  with  local  fire  marshals,  and  State  luid  Jocal  officifds,  with 
regard  to 

Ms.  SOLIS.  To  do  what?  Are  there  plans  in  place?  Are  there  on^ 
ing  plans  that  we  could  look  at  that  we  could  actually  see,  potential 

flans  that  are  set  already,  because  that  has  always  been  a  concern, 
know  that  in  many  instances,  we  don't  get  that  information,  and 
the  accurate  kind  of  relationships  and  mnding  mechanisms  that 
need  to  be  put  in  place,  so  that  there  is  security-  And  it  goes  be- 
yond just  people. 

Ms.  Marlette.  Right. 

Ms.  SOLis.  I  am  taking  about  if  there  are  real  hazards  that  could 
come  about,  even  by  accident,  accidental  hazards  that  could  occur, 
who  is  going  to  incur  the  costs?  Is  the  Federal  Government  going 
to  then  provide  the  kind  of  resources  necessary  in  case  something 
does  happen?  Because  that  is  a  very  heavily  urban  area. 

Ms.  Marlette.  I  realize  your  concerns,  and  what  you  were  talk- 
ing about  is  the  terminal  safety,  rather  than  the  tanker  safety,  it 
soimds  like.  I  am  not  the  technical  expert  on  the  issue,  but  wh^ 
the  Commission  certificates  a  terminal,  there  are,  I  think  they  are 
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called  3  exclusion  zones,  and  before  the  CommisBion  certificates,  it 
ensures  that  the  owner/operator  of  the  terminal  facility  has  control 
of  that  area,  these  3  zones,  and  has  in  place  safety  protections  in 
case  anything  goes  wroi^. 

Ms.  Sous.  I  guess  my  question  is,  you  know,  port  security  is  one 
thing,  but  first  responders  is  another,  and  I  wcmld  like  to  see  any 
information  that  you  could  provide,  Uien,  to  this  committee,  with 
respect  to  that. 

Ma.  Marlette,  I  will  see  what  we  have  that  we  can  provide  to 
you. 

Ms.  SOLIS.  Okay.  My  question  is  for  the  Assistant  Secretary,  Mr, 
Garman.  It  has  to  deal  with  the  weatherization  programs.  Weath- 
erization,  as  you  know,  has  provided  a  substantieil  number  of  jobs 
nationwide,  and  has  provided  a  tremendous  amount  of  savings  for 
many  households,  particularly  in  California,  and  I  would  l&e  to 
know,  under  President  Bushs  budget,  what  is  going  to  happen, 
then,  with  many  of  these  families  that  are  relying  on  this  par- 
ticular help  with  the  reduction  of  almost  $11  million?  How  are  we 
going  to  provide  incentives  for  low  income  families  to  meet  imy  en- 
ergy-efficient policies  that  you  are  setting  forth,  and  I  mean  imme- 
diate, not  5  years  down  the  line.  What  is  happening?  What  can 
happen  there? 

Mr.  Gasman.  Thank  you,  Coi^jesswoman,  for  the  opportunity  to 
make  a  clarification  on  the  subject.  The  President's  request  for  the 
weatherization  assistance  program  is  actuidly  up  over  that  level 
Congress  provided  last  year.  The  reason  for  the  confusion  is  that 
the  weatherization  assistance  program  is  lumped  with  other  pro- 
grams, under  an  appropriations  Hne  called  weatherization  and 
intergovernmental  activities.  Some  of  the  intei^ovemmentfd  activi- 
ties, which  even  include  some  international  activities,  are  down, 
but  the  weatherization  assistance  program,  we  Etre  seeking  to  in- 
crease modestly  from  what  Congress  provided  last  year,  from  the 
level  of  $228  million  to  a  level  of  $230  million  this  year. 

Ms.  SOLIS.  One  of  the  concerns  I  have  is  some  of  the  approaches 
that  you  might  be  taking,  for  example,  for  low  income  households 
to  start  purchasing  appliances  that  may,  you  know,  require  less  en- 
ergy and  have  more  efficient  uses,  how  quickly  will  support  come 
for  those  families  that  are  on  limited  incomes?  I  mean,  you  think 
about  it,  market  rates  for  the  purchase  of  those  appliances  are  very 
hi^,  and  not  very,  how  could  I  say,  attainable  oy  many  of  these 
households.  So  how  realistic  are  your  goals? 

Mr.  Shimkus  [presiding].  The  gentiewoman's  time  is  far  in  ex- 
cess. If  you  could  finish,  I  would  appreciate  it. 

Ms.  SOLIS.  I  would  just  like  a  response. 

Mr.  Garhan.  Certainly,  and  you  have  touched  again  on  a  very 
important  thing  that  we  are  doing  in  partnership  with  the  Depart- 
ment of  Housing  and  Urban  Development  and  the  Environmental 
Protection  Agency  to  actually  provide  incentives  and  mechEmisms 
for  Energy  Star  apphances  in  low  income  households.  We  think 
that  is  very  important.  We  have  done  some  bulk  purchasing,  so 
that  the  low  income  households  can  acquire  these  appliances  and 
put  t^em  into  use,  and  start  savii^  energy  imd  money  imme- 
diately. 

Ms.  SOLis.  Just  provide  information  on  that.  Thank  you. 
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Mr.  Garman.  Yes,  ma'am. 

[The  following  was  received  for  the  record:] 

Since  2002,  the  Department  of  Bncn^  (DOE)  has  developed  bulk  purch unity  totdi 
for  aee  fay  the  administratorB  of  low-income  housiiije^ognunB  and  worked  mth  the 
Department  of  Hoiuing  and  Urban  Development  (HUD)  and  the  EBVtronmental  Pn- 
tection  Agency  (EPA)  to  dehver  these  tools  throu^  DOB's  Weatherization  Awiat' 

'"■"'       "  ■  ■   '  '  and  throu^  the  ENERGY 

refrigeratora,  identified  tm 
me  tecnnoiogy  cnai  couia  nenent  most  trom  a  duik  purcnasing  system,  lliree  refrig- 
erator providers — General  Electric,  Sears,  and  Whirlpool — have  signed  up  eo  &r  b> 
offer  special  discounts  on  refrigerators  through  the  bulk  purchase  system.  ToKsther, 
these  partners  account  for  more  than  50  percent  of  refrigerator  BaTes  in  the  United 
States. 

To  date,  over  28,000  ENERGY  STAR  qualified  refrigerators  have  been  bM 
through  the  bulk  purchasing  systam.  Initial  feedback  indicates  particmanta  save 
about  five  percent  on  each  refrigerator  purchased  through  the  system.  Thus,  since 
2(K)2,  weatherization  and  low-income  housing  providers  have  saved  more  tliaa 
$750,000  through  of  this  bulk  purchasing  system.  This  does  not  account  for  addi- 
tional savings  to  the  administrating  agencies  from  the  reductions  in  oreriiead  eoat 
from  refrigerator  delivery,  removal,  and  decommissioning,  which  ia  included  in  tiie 
purchase  cost. 

BqualUy  important  are  the  energy  savings  to  low-income  residents.  DOE  esti- 
mates  that  each  ENERGY  STAR  qualified  refrigerator  reduces  energy  use  Iqr  over 
962  kilowatt  hours  over  the  life  of  the  refrigerator,  which  equates  to  approximatalj 
(83  in  energy  savings  to  the  resident.  Overall,  the  refrigerators  sold  in  uie  first  f^ 
years  of  the  program  have  cumulatively  saved  residents  over  $2.3  milUon  in  energy 

To  date,  weatherization  agencies  in  Colorado,  Ohio,  Texas,  Washington,  West  Vir- 
guiia,  Indiana,  and  Michigan  have  contracted  with  the  participating  vendors  fbr  re- 
frigerator bulk  purchases.  Texas  weatherization  m^oviders  alone  nave  purdiaaed 
over  7000  refrigerators  since  2002.  In  addition,  HUD  pilots  have  been  conducted  in 
Ctdorado,  Kentucky,  and  Illinois.  DOE  is  working  to  expand  this  effort  to  'iHwdt 
other  products,  such  as  compact  fluorescent  lamps.  In  addition,,  It  will  soon  make 
a  system  available  online  to  make  the  process  easier  for  many  end  user*  and  paitici- 
pating  vendors. 

Mr,  Shimkus.  The  Chair  now  recognizes  the  chairman  of  the  fiill 
conmiittee,  Mr.  Barton,  for  5  minutes. 

Chainnan  Barton.  Thank  you,  Mr.  Chairman.  But  I  have  been 
out.  I  am  going  to  yield  to  Dr.  Burgess,  who  has  been  WEiitiDX  pa- 
tiently aU  morning,  and  I  will  ask  my  questions  a  little  bit  u£er. 

Mr.  Shimkus.  I^e  Chair  recognizes  the  gentleman,  the  other 
gentleman,  from  Texas  for  5  minutes. 

Mr.  Burgess.  I  thank  the  chairman  for  yielding.  Mr.  Garman,  in 
answer  to  a  question  imposed  by  the  subcommittee  chairman,  Mr. 
Hall,  you  suggested  that  the  Trans-Alaska  Pipeline  is  current^ 
pimiping  at,  I  beheve  it  was  875,000  gallons  per  day,  and  yet  had 
a  capacity  of  about  a  million — I  am  sorry,  barrels  a  day,  end  had 
a  capacity  of  a  million  barrels  in  excess  of  that?  Do  you  have — if 
my  information  is  correct,  do  you  have  an  opinion  as  to  where  that 
other  million  barrels  might  come  from? 

Mr.  Garman.  Yes,  sir.  At  its  peak  production,  if  memory  serves, 
and  of  course,  the  real  expert  ia  in  the  audience  and  will  correct 
me  if  I  am  not — if  I  am  mistaken  about  this.  But  I  beUeve  prak 
production  of  the  Tritna-Alaska  Pipeline  was  around  2.1  mulion 
barrels  a  day.  The  last  time  I  lookea,  it  was  down  to  about  875,000 
barrels  a  day.  That  leaves  throughput  capability  in  excess  of  a  mil- 
lion barrels  a  day,  and  of  course,  that  could  be  supplied  by  re- 
sources, if  they  are  found,  but  evidence  auggeats  that  tnere  are  sub- 
stantial resources  there  on  the  coastal  plain  of  the  Arctic  National 
Wildlife  Reftige.  So  it  would  be  oil  from  the  Arctic  National  Wildlife 
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Refuge  coastal  plain  that  could  fill  that  unused  capacity  in  the 
Trans-Alaska  Pipeline. 

Mr.  Burgess.  Are  you  satisfied  that  the  energy  bill,  as  proposed, 
allows  for  the  adequate  development  of  that  as  an  energy  source 
to  fill  that  capacity,  that  throughput. capacity  on  the  pipeline? 

Mr.  Gahman.  It  is  very  importeint  tnat  we  get  into  the  coastal 
plain,  and  I  say  yes,  without  the  full  understanding  of  what  the 
geologic  resource  actually  is,  because  we  have  not  been  able  to  even 
look  on  the  coastal  plain  with  modem  3D  or  4D  seismic  techniques, 
to  understand  the  extent  of  the  resoiirce  that  may  be  there.  We 
don't  know  if  it  is — if  the  resource  is  located  in  single,  large  res- 
ervoirs, or  whether  they  are  distributed  throughout  the  plain,  and 
more  luiowledge  is  needed,  but  the  tibUity  to  get  in  and  look  and 
understand  what  the  resource  is,  whether  or  not  it  is  found,  and 
whether  or  not  production  actually  ensues  is  something  we  are  not 
allowed  to  even  do  today.  And  I  have  always  found  it  remarkable 
that  Congress  heis  been  asked  to  make  this  decision  without  that 
information,  and  I  think  it  is  very  important  that  we  move  ahead, 
and  find  out  what  is  there,  and  if  there  is  a  resource  there,  we 
have  infrastructure,  in  the  form  of  the  Trans-Alaska  Pipeline,  that 
is  in  place  and  ready  to  bring  it  to  market. 

Mr.  Burgess,  Well,  I  thank  you  for  that  observation.  Now,  Ms. 
Solis,  in  her  line  of  questioning,  suggested  that  there  was  a  good 
de£^  of  resistance  fi-om  local  ofGcials  about  the  liquefied  natural  gets 
facilities  in  her  port.  Are  you  gettii^  that  same  type  of  local  resist- 
ance, say,  from  the  residents  of  Ki^ovik,  Alaska,  about  that  type 
of  research  being  done  on  the  coastal  plain? 

Mr.  Garman.  The  residents  of  Kaktovik,  Alaska,  and  I  have  been 
there,  and  spoken  to  them  firsthand  on  several  occasions,  are  very 
enthusiastic  about  the  prospect  o[  having  that  resource  moved  to 
market. 

Mr.  Burgess.  And  I  thank  you  for  that  observation  as  well,  and 
I  agree  with  you.  I  hope  this  committee  will  do  the  right  thing  by 
the  citizens  of  Kaktovik,  Alaska  when  we  consider  that  part  of  this 
bill.  In  fact,  I  just  don't  think  we  can  put  enough  windioills  up  off 
of  Nantucket  Islimd  to  get  the  same  type  of  energy  that  we  could 
get  out  of  the  Alaska  National  Wildnfe  Refuge.  But  we  at  least 
need  to  do  the  research.  Finally,  Mr.  Garman,  just  to  ask  you, 
and — acknowledging  that  I  am  just  a  simple  coimtry  doctor,  and 
relatively  new  at  the  energy  bUl,  what  would  you  say,  of  the  106 
proposals  tliat  the  President  put  forth  in  2001,  what  are,  say,  the 
top  3  things  that  if  we. could  datiiose,  if  we  eould  do  those  3  things, 
what  are  going  to  have  the  greatest  impeict  upon  the  citizens  of  this 
country? 

Mr.  Garman.  I  tmi  going  to  try  to  pmnt  not  to  the  single  rec- 
ommendation, but  to  a  group  of-  recommendations,  and  it  closely 
dovetails  with  the  question  that  I  gave  the  ^ibcommittee  chairman 
earlier.  I  think  restoring  confidence,  investor  confidence  in  the  elec- 
tricity infrastructure  is  extremely  important.  And  the  provisions 
that  nave  been  outlined  by  our  FERC  witness  this  morning  are  ex- 
teemely  important  in  doing  precisely  that.  PURPA  repeal,  manda- 
tory enforceability,  reliabiu^  rules,  new  technology  for  the  grid, 
last  resort  Federal  siting  authority  for  fai^  priority  transmission 
lines,  open  EiccesB,  PURPA  reform  as,  agam,  provisions  are  in  the 
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bill.  These  are  all  very,  very  imporUmt  to  help  us  reduce  the  im- 
pact of  American  consumers  on  the  loss  of  electricity  and  the  cost 
to  the  economy  firom  blackouts,  small  r^onal  ones  and  laz^r  ones 
as  we  experienced  two  summers  ago. 

Mr.  Burgess.  Thank  yoo. 

Mr.  Shimkus.  Dr.  Burgess,  if  you  would  yield.  I  am  going  to  tey 
to  Jump  on  your  fined  2  minutes,  if  that  was  your  last  questioii. 

Mr.  Burgess.  I  had  one  foUowup  for  Mr.  Reyes  on  Mr.  Murpl^s 
Une  of  questioning  about  the  completion  of  a  new  nudear  power 
plant  in  this  country.  Realistically,  what  would  you  feel  would  be 
the  timeline  for  that,  remembering  how  long  it  took  Comanche 
Peak  to  get  built  down  in  my  district,  and  how  much  it  went  over 
cost.  Have  we  learned  anything  in  the  20  years  since  we  built  the 
last  nuclear  power  plant?  Is  there  new  technology  available  to  us? 

Mr.  Reyes.  Yes.  Significant  changes.  First,  the  regulations  were 
changed  to  provide  for  a  mechanism  that  will  alleviate  the  process 
that  you  have  to  go  through  for  approval  for  ^e  Nuclear  R^u- 
latory  Commission.  And  second,  on  the  technical  side,  the  construc- 
tion now  cim  be  done  in  modules  that  get  assembled  onsite.  So  yoa 
have  two  ingredients  to  significantly  reduce  the  length  of  time  firom 
decision  to  actual  production  of  electricity. 

Mr.  Burgess.  Iliank  you,  and  I  will  yield  back,  Mr.  Chairman. 

Mr.  Shimkus.  The  gentleman  yields  back,  and  assuming  the  final 
minute  30  seconds  of  Dr.  Burgess'  questions,  one  quick  question  for 
Mr.  Getrman.  Can  you  just  briefly  talk  about  the  difficulties  DOE 
has  when  we  do  Congressional  earmarks  that  m^ht  affect  some  of 
your  accounts? 

Mr.  Gabman.  I  always  answer  this  question  with  some  trepi- 
dation, Mr.  Chairmem.  The  energy  efficiency  and  renewable  energy 
account,  just  to  name  one  account  in  the  Department,  has  been  ear- 
marked last  year  by  about  $90  million.  The  administration  has 
been  criticized  for  reducing  that  energy  efficiency  and  renewable 
energy  account  by  some  $48  million,  but  in  fact,  what  we  are  doing 
is  not  asking  for  those  earmairks,  and  we  are  asking,  actually,  for 
more  money  for  renewable  tmd  energy  efficiency  programs  than — 
money  that  is  actionable  against  our  R&D  goals  than  that — than 
we  received  last  year  from  Congress. 

Similarly,  in  the  electricity  and  transmission  distribution  pro- 
gram, that  is  another  account  in  the  Department  that  has  becm 
heavilv  earmarked,  and  eis  a  consequence,  they  have  not  been  able 
to  undertake  some  of  the  electricity  reliabihty  R&D  and  the  woi^ 
on  superconductivity  that  we  think  is  very  important  for  reliability 
and  dependability  on  the  electricity  grid. 

Mr.  Shimkus.  Thank  you.  And  I  want  to  move  expeditioualy.  I 
want  to  recognize  Mr.  Markey  for  6  minutes.  I  want  to  mention  to 
the  panel  that  when  we  go  to  vote,  the  plan  is  to  finally  adjonm 
this  panel,  because  we  have  to  reassemble  upstairs  itfler  lunw,  be- 
cause the  Health  Subcommittee  is  going  to  meet  here  doing  some 
teleconference  on  theirs.  So  if  we  move  expeditiously,  Mr.  Markey, 
you  are  recognized. 

Mr.  Markey.  Mr.  Garman,  yesterday,  I  asked  the  Secretary 
about  the  DOE's  laxity  in  the  promulgation  of  efficienry  standards. 
There  are  22  rulema^ngs  that  are  still  not  completed.  There  is  a 
13  year  delay  in  one  of  the  22  rulemakings.  It  is  the  simpleBt. 
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smartest  way  for  America  to  save  energy.  It  is  what  we  Eire  great- 
est at.  It  is  ensuring  that  our  appUances,  our  furnaces,  our  Eiir  con- 
ditioners, are  the  state-of-the-art,  using  less  and  less  energy,  find 
tJiat  is  how  we  are  going  to  put  a  chill  in  OPEC.  But  yet,  the  De- 
partment of  Energy  isn't  doing  ita  job  in  promulgating  these  effi- 
ciency standards,  and  we  are  becoming  more  and  more  dependent 
upon  the  wrong  kinds  of  energy  sources.  So  what  is  the  problem, 
Mr.  Garman?  Why  can't  your  agency  do  its  job  and  promulgate 
these  regulations  to  help  protect  America? 

Mr.  Garman.  I  will  be  happy  to  respond  to  that,  Congressman. 
Essentially,  and  a  Httle  history  is  in  order,  and  you  know  this  his- 
tory very  well,  in  the  Enei^  Policy  Act  and  other  acts.  Congress 
set  out  a  timetable  for  when  it  wanted  to  see  certain  standards  pro- 
mulgated from  the  Department.  After  the  Department  started 
doing  that,  there  were  some  complaints  from  a  variety  of  parties 
that  this  process  was  not  very  transpsu-ent,  and  this  W£i8  during  the 
Clinton  Administration,  when  the  Congress  actually  instructed  the 
Department  of  Energy  to  stop  work  on  its  rulemaking,  and  imposed 
a  moratorium  on  further  rulemaking,  until  such  time  a  new  process 
was  developed.  Again,  during  the  Clinton  Administration,  that  new 
process  was  developed,  a  process  called  the  process  improvement 
rule,  and  it  vrsia.  adopted  by  rulemaking.  It  weis  a  consensus  proc- 
ess, involving  the  energy  efficiency  advocates  and  the  manufactur- 
ers. That  process  improvemmt  rme  set  into  place,  and  again,  this 
is  the  prior  administration,  a  very,  very  complicated,  rigorous,  ana- 
lytical process  that  is  also  veiy,  very  transparent,  with  lots  of  op- 
portunities for  public  input,  public  hearings,  at  every  stage 

Mr.  Market.  All  right:  I  got  it.  So  here  is  the  thing,  Mr. 
Garman,  okay?  The  President  hais  been  able  to  assemble  a  coalition 
to  surround  Irtiq,  invade  Iraq,  have  elections  in  Iraq,  aU  in  the  last 
4  yetUB,  but  you  and  the  Department  of  Energy,  and  President 
Bush,  even  though  he  gives  these  speeches  about  how  much  he 
cares  about  ener^  and  our  independence,  he  can't  figure  out  in  4 
years.  President  Bush,  how  to  have  one  new  rulemaking  on  enei^ 
efficiency,  to  reduce  our  dependence.  So  how  long  is  it  going  bo 
take,  Mr.  Garman,  4  yeeu-s  already?  Are  you  going  to^  drag  it  out 
for  the  whole  8  years,  just  go  into  a  complete  stall,  and  then  hand 
it  over  at  the  end  of  your  term,  and  say  look,  we  did  our  best,  but 
our  hands  were  tied? 

Mr.  Garman.  Actually 

Mr.  Markey.  Because  if  that  is  oiu-  policy  at  the  Department  of 
Energy  on  this,  I  am  afriud  for  our  security  of  our  country,  knowing 
that  the  projection  is  dramatically  increased  energy  consumption  in 
the  yeiirs  ahead. 

Mr.  Garman.  Ageiin,  Congressman,  we  have  instituted  3  new 
rulemaldngs  during  my  tenure  at  the  Department.  We 
instituted— — 

Mr.  Markey.  You  have  not  completed.  You  have  not  completed 
a  sii^e  new  rulemaking  in  the  entire  time  that  the  Bush  Adminis- 
tration htis  been  in  ofGce.  We  are  now  in  the  fifth  year. 

Mr.  Garman.  Actually,  we  have  completed  a  number  of  different 
items.  Let  me  remind  the  Congressman  that  a  rulemfiking  is  a  two 
part  process.  We  must  first,  again,  under  the  provisions  that  were 
adopted  in  the  prior  administration,  come  through  with  a  i 
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termination.  We  must  first,  through  a  public  process,  determine 
how 

Mr.  Markey.  The  only  thing  the  Bush  Administration  did  was 
after  the  Clinton  Administration  finished  a  rulemaking  on  air  con- 
ditioning, was  for  the  Bush  Administration  to  try  to  txiU  back  the 
rulemaking  on  air  conditioning,  which  was 

Mr.  Garman.  No,  air.  We 

Mr.  Markey.  [continuing]  a  20  to  25  percent  improvement  on  the 
efficiency  of  air  conditioners  in  America. 

Mr.  Garman.  We  have 

Mr.  Markey.  That  is  the — that  is  where  all  the  ener^  of  this 
administration 

Mr.  Garman.  We  have  instituted  new 

Mr.  Markey.  [continuing]  went  to. 

Mr.  Garman.  [continuing]  rulemaking  and  commercial  air  condi- 
tioning standfu^s.  In  fact,  yesterday,  I  signed  a  Federal  Register 
notice 

Mr.  Markey.  Have  you  completed  emy  new  rulemaking  since  the 
Bush  Administration  took  over?  Have  yon  commenced  and  finished 
any  new  rulemakings  on  energy  efficiency,  on  anything,  Mr. 
GmTnan?  Anything? 

Mr.  Garman.  I  would  say  that  in  the  first  term  of  the  Clintcm 
Administration,  they  did  not  complete  any,  either. 

Mr.  Markey.  I  am  not  Etsking  about — I  am  asking  about  ]rou.  Mi. 
Garman,  the  job  you  are  doing,  the  job  that  Prosident  Bush  is 
doing,  to  make  our  country  less  dependent  upon  imported  oil.  Have 
you  completed  anything  that  you  started?  Anything? 

Mr.  Garman.  We  have  not  gone  to  a  final  rule. 

Mr.  Markey.  A  final  rule. 

Mr.  Garman.  A  final  rule.  And  under,  again,  the  process  im- 
provement rule,  Congressman,  a  rule  takes  a  minimum  of  3  years. 
A  test  determination  and  a  rule  takes  more  than  3  years. 

Mr.  Markey.  The  statute  established 

Mr.  Garman.  A  term  of  a  President  is  4  years.  So  it  is  very 

Mr.  Markey.  The  statute 

Mr.  Garman.  [continuing]  difficult  in  the  first  term. 

Mr.  Markey.  Mr.  Garman,  this  whole  Bush  Administration  en- 
ergy policy  is  a  fraud.  It  is  just  an  attempt  to  drill  in  the  most  pris- 
tine area  of  our  country. 

Mr.  Shimkus.  The  gentleman's  time 

Mr.  Markey.  It  is  nothing  more  than  that. 

Mr.  Shimkus.  [continuing]  from  Mitssachusetts  has  expired. 

Mr,  Markey.  It  is  not  an  ener^  poUct.  It  is 

Mr.  Shimkus.  I  think  we  understand  his 

Mr.  Mahkey,  [continuing]  a  fraud, 

Mr.  Shimkus.  [continuing]  position,  and  we  know  that  the  new 
Secretary  has  reidly  adi^essed  this  issue  of  being  more  expeditious. 
The  Chair  rec^nizes  the  gentleman  from  Maryland  for  5  minutes. 

Mr.  Wynn.  iSank  you,  Mr.  Chairman.  Mr.  Reyes,  it  is  my  under- 
standing that  DOE  submitted  a  construction  Ucensing  permit  re- 
quest for  Yucca  Mountain,  and  it  was  rejected  by  your  agency.  Is 
uiat  correct? 

Mr.  Reyes.  Not  quite.  They  submitted  hcensing  documents  that 
we  reviewed,  emd  we  found  out  that  it  was — they  were  not  com- 
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plete.  So  the  application  is  not  scheduled  to  come  in  until  Decem- 
ber of  this  year. 

Mr.  Wynn.  So  we  are  going  to  be  literally  another  year  before  we 
even  get  the  apphcation  process  in?  Is  that  what  you  are  saying? 

Mr.  Reyes,  liiat  is  the  information  we  have  from  the  Depart- 
ment. December  2006. 

Mr.  Wynn.  What — you  say  they  were  incomplete.  What  did  they 
lack?  What  was  lacking  in  the  application? 

Mr.  Reyes.  Not  all  the  documents  that  we  require  were  avail- 
able. 

Mr.  Wynn.  I  pretty  much  got  that.  That  is  what  incomplete 
means.  What  documents  were  lacking? 

Mr.  Reiyes.  Oh,  I — we  axe  going  to  have  to  provide  that,  for  the 
record,  because 

[The  following  weis  received  for  the  record:] 

During  the  hearing,  I  committed  to  provide  the  Subcommittee  with  additional  in- 
formation reeardiog  a  ruling  by  the  Comnussion's  Atomic  Safety  and  Licensing 
Board  (Board)  on  August  31,  2004,  with  respect  to  the  Droartment  of  Energy's 
(DOE)  certificatioD  concerning  compliance  with  the  so-called  ^^N"  rule.  A  copy  of 
that  dedsion  is  encloiied  for  your  information.  This  web-based  system  can  be 
accessed  at:  httpiZ/www.lsnnet^ov.  LSN  NUMBER:  NRC000026709.  In  particular, 
the  Board  determined  that  DOE  failed  to  provide  all  relevant  documents  on  the  pro- 
posed Yucca  Mountain  repository  site  in  electronic  form  through  the  publicly  avail- 
able, web-based  Licensing  Support  Network  (LSN).  While  this  ruling  affects  the 
timetable  for  DOE's  submission  of  its  application,  it  does  not  reflect  a  substantive 
resolution  of  any  matter  that  may  ultimately  need  to  be  evaluated  in  such  applica- 
tion. 

The  LSN  was  created  by  the  Commission  to  better  enable  it  to  issue  a  licensing 
decision  on  DOE's  application  for  a  construction  authorization  for  Yucca  Mountain 
in  the  timeframe  provided  by  the  Nuclear  Waste  Policy  Act-— three  years,  with  a 
possible  extonsion  to  four.  To  this  end,  the  Commission's  regulations  regarding  the 
conduct  of  any  hearing  on  this  application  establish  the  LSN  as  a  means  to  facilitote 
the  discovery  of  relevant  documents  by  all  potential  participants  in  advance  of  the 
Bubroission  of  the  apoHcation.  Accordingly,  Uie  regulations  require  that  DOE  certify 
its  compliance  with  tne  LSN  provisions  six  months  before  it  submits  an  application, 
with  following  dates  for  the  NRC  staif  and  others. 

DOE's  certification  that  its  documents  were  available,  made  on  June  30,  2004, 
was  challenged  by  the  State  of  Nevada,  and  others.  After  hearii^  argument  from 
DOE,  the  State  and  the  NRC  staff,  the  Board  ruled  that  DOE  failed  to  provide  all 
relevant  documents  on  the  LSN.  Specifically,  the  Licensing  Board  found  that  the 
June  30  certification  failed  to  make  publically  available  substantial  quantities  of 
documentary  material  in  DOE's  possession  at  the  time  of  certification,  and  that  the 
manner  in  which  DOE  made  the  material  publicly  available  on  its  own  internet  web 
site  failed  to  satisfy  the  regulations.  To  date,  DOE  has  not  submitted  its  recertifi- 
cation.  I  would  note  that  the  certification  made  by  the  NRC  staff  on  July  30,  2004 — 
30  days  after  DOE's  certification—was  not  disputed. 

Mr.  Wynn.  Okay.  That  would  be  fine.  That  would  be  fine.  Let  me 
ask  you,  in  a  lot  of  countries,  they  extend  the  life  of  their  fiiel  sup- 

ffly  by  reprocessing  or  enriching  their  uranium.  This  extends  the 
ife  of  the  fuel  supply  and  reduces  nuclear  waste.  What  is  the  ad- 
ministration's position  on  reprocessing  uranium? 

Mr.  Reyes.  In  this  country,  from  previous  administrations,  there 
is  no  authority  to  do  reprocessing  commercially. 

Mr.  Wynn.  What  is  this  administration's  position? 

Mr.  Reyes.  There  has  been  no  change  in  that  area. 

Mr.  Wynn.  Okay,  so  this  administration  is  opposed  to  rep 
ing? 

Mr.     Reyes.     They     just     haven't     changed     t 
administration's 
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Mr.  Wynn.  Okay. 

Mr.  Reyes,  [continuing]  decision. 

Mr.  Wynn.  All  right.  Thank  you.  Mr.  Garman,  some  time  ago,  a 
couple  decades  ago.  President  Kennedy  said  we  Eire  going  to  get  to 
the  Moon  in  one  decade,  10  years.  I  am  very  pleased  with  the  in- 
crease in  hydrogen  funding  ^m  9.8  percent.  What  I  think  the  pub- 
lic needs  to  know  to  kind  of  get  on  board  with  the  hydrogen  econ- 
omy is  what  is  the  timetable  for  implementing  a  hydrogen  econ- 
omy,  the  commercial  utiUzation  of  hydrogen  ^el  cell  vehicles?  I 
would  like  you  to  also  answer  the  same  question  with  respect  to 
wind  and  solar  energy. 

Mr.  Garman.  The  President,  as  he  outlined  in  his  State  of  the 
Union,  expressed  the  hope  that  a  child  bom  today  would  be  able 
to  purcheise  imd  drive  a  fiiel  cell  vehicle  when  he  was  able  to  he 
licensed  to  drive.  Our  hope  is  that,  and  our  expectation,  and  our 
R&D  program  is  built  on  the  notion  of  a  commercialization  decision 
by  industry  in  2015  that  could  lead  to  vehicles,  affordable  vehicles, 
in  the  market,  in  showrooms,  by  2020. 

Mr.  Wynn.  2020  is  the  goal. 

Mr.  Garman.  That  is  the  timeframe  that  we  anticipate.  If  we  are 
meeting  our  technical  targets. 

Mr.  Wynn.  Okay.  Thank  you. 

Mr.  Garman.  And  thus  far,  we  have  done  so. 

Mr.  Wynn.  Okay.  You  ought  to  get  that  out  a  little  bit  more.  I 
think  the  public  would  buy  in  a  little  more.  What  about  wind  and 
solar? 

Mr.  Garman.  Today,  solar  powered  photovoltaic  electricity  comes 
in  at  about  $0.20  to  $0.25  per  kilowatt-hour.  That  is  the  bad  news. 
The  average  retail  residential  rate  is  closer  to  $0.07  or  $0.08  a  kilo- 
watt-hour, so  it  is  not  yet  competitive.  However,  the  ^Md  news  is 
that  in  1980,  that  price  was  $2.00  per  kilowatt-hour,  so  our  R&D 
program  haa  brought  the  cost  curves  of  solar  down.  We  anticipate 
being  able  to  deliver  solar  photovoltaic  at  $0.06  a  kilowatt-hour  in 
the  year  2020.  That  is  oiu*  R&D  goal,  and  that  would  make  it  very 
cost  competitive  to  grid-delivered  electricity. 

Mr.  Wynn.  Is  there  anything  we  could  do  to  accelerate  that? 

Mr.  Garman.  The  President  has  asked,  again,  for  a  very  robust 
but^et  in  the  solar  energy  program  of — $83  million.  We  believe  we 
have  an  R&D  plan  that  delivers — it  may  be  possible  to  accelerate 
that  a  bit,  but  it  will  take  some  time.  With  respect  to  wind,  wind 
is  being  increasingly  competitive  in  certain  areas  of  the  country. 
The  difficulty  is  often  transmission,  to  bring  that  resource  to  mar- 
ketplace. Wind,  at  its 

Mr.  Wynn.  Can  I  interject?  In  terms  of  transmission,  are  you 
supportive  of  changes  in  tax  policy  to  encourage  increased  trans- 
mission? 

Mr.  Garman.  At  the  present  time,  the  administration  supports 
the  $6.6  billion  in  tax  incentives  contained  in  the  President's  budg- 
et for  2003,  and  that  does  not  include  tax  incentives  for  trans- 
mission. We  believe  that  a  stable  and  predictable  regulatory  regime 
will  bring  investment  that  is  needed  into  the  transmission  e 

Mr.  Wynn.  Thank  you,  sir. 
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Mr.  Shimkus.  Tie  gentleman's  time  has  expired.  We  are  going^ 
to  dismiss  this  panel,  thank  you  for  your  patience,  and  reconvene 
in  10  minutes  up  in  room  2322,  on  the  third  floor. 

[Whereupon,  at  11:33  a.m.,  the  subcommittee  recessed,  to  recon- 
vene at  11:57  a.m.,  the  same  day,  in  room  2322  of  the  Raybum 
House  Office  Building:] 

Mr.  Hall.  Okay.  We  will  come  to  order:  We  have  an  excellent 
panel  two,  and  you  have  sat  through  the  agony  of  hearing  aU  of  our 
opening  statements  and  questions  and  emswers,  imd  thank  you  for 
staying. 

And  we  have  on  this  panel  Guy  Caruso,  who  in  February,  Presi- 
dent Bush  nominated  him  to  the  position  of  Administrator  for  the 
EIA.  He  heis  acquired  over  30  years  of  energy  experience,  with  a 
particular  emphasis  on  topics  relating  to  energy  markets,  poUcy, 
aind  security.  Just  what  we  need.  Mr.  Caruso  was  Director  of  the 
Office  of  Oil  and  Natural  Gas,  and  many  other  things,  and  we  are 
honored  to  have  him  here  today. 

And  we  are  also  happy  to  have  Marilyn  Showalter,  who  Governor 
Locke  appointed  as  Chairwoman  of  the  Washington  UTC  in  Feb- 
ruary 1999,  and  she  was  elected  President  of  the  National  Associa- 
tion of  Regulatory  Utility  Commissioners,  and  she  is  also  a  past 
President  of  the  Western  Conference  of  Public  Service  Commis- 
sioners, and  what  I  am  impressed  is,  she  has  State  work,  too,  State 
bacl^round.  She  worked  for  a  State  House  of  Representatives  for 
5  years  eis  a  budget  counsel,  chief  clerk  in  1994,  deputy  prosecuting 
attorney  in  King  County.  She  has  just — she  heis  been  there,  too, 
and  we  are  happy  to  have  you  here  today. 

I  don't  know  how  much  time  I  can  allot  myself  to  recognize 
Frank  Murkowski,  £ind  I  can  talk  all  day  on  him,  but  he  is  Gov- 
ernor. Thank  you  for  your  time  on  the  committee,  and  for  all  you 
have  done  for  energy  and  chairing  the  major  committees  over 
there,  and  for  helping  to  push  this  thing  for  the  leist  severid  years. 
We  are  going  to  try  to  get  it  through  this  time. 

Of  course,  my  own  fellow  Texan,  Vic,  we  are  happy  to  have  you 
here.  He  joined  the  Texas  Railroad  Commission,  which  is  a  megor 
entity  that  governs  energy  and  oil  and  gets,  and  he  is  elected  by  his 
colleagues  as  Chairman  of  the  Agency  in  September.  He  is  Chair- 
man of  the  Texas  Energy  Planning  Council,  and  whose  mission  is 
to  create  a  comprehensive  energy  plan  for  the  State  of  Texas.  All 
of  yotu*  background  is  very  usefid,  needed  rights  now,  and  you  may 
just  be  the  one  guy  who  can  help  us  push  it  over  £ind  get  those  last 
2  votes  in  the  Senate  that  we  have  to  have.  New  blood  is  always 
needed  up  here. 

And  we  recc^nize  you  at  this  time,  Mr.  Caruso.  I  would  be  glad 
to  recognize  you  for — I  hope  you  wiU  stay  fairly  close  to  5  minutes 
in  presentation,  if  you  can,  but  if  you  can't,  you  don't  have  to.  We 
want  to  hear  &om  you.  Thank  you. 
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STATEMENTS  OF  GUY  F.  CARUSO,  ADMINISTRATOR,  ENERGY 
INFORMATION    ADMINISTRATION;    HON.    FRANK    H.    HUR. 
KOWSKI,  GOVERNOR,   STATE  OF  ALASKA,  ON  REHALF  OF 
THE  NATIONAL  GOVERNORS  ASSOCIATION;  HON.  MARILYN 
SHOWALl^R,  PRESIDENT,  NATIONAL  ASSOCIATION  OF  REG- 
ULATORY   UTHJTY    COMMISSIONERS;    AND    HON.    VICTOR 
CARRILLO,  CHAIRMAN,  RAILROAD  COMMISSION  OF  TEXAS 
Mr.  Caruso.  I  will  try,  Mr.  Chairman,  and  thank  you  very  much. 
We  appreciate  the  opportunity  to  present  the  Energy  InformatioD 
Administration's  long-term  outlook  for  energy  markets  as  are  de- 
picted in  the  charts  that  we  have  for  you. 

As  always,  our  long-term  outlook  is  based  on  current  policies, 
rules,  and  regulations,  and  EIA,  as  you  know,  is  a  policy  neutral 
oi^aoization,  so  that  what  I  will  be  describing  today  is  where  our 
enei^  outlook  is  headed  if  we  continue  on  the  paUi  that  we  are 
on  now.  These  are  the  outcomes  we  can  expect  if  we  don't  change 
rules,  regulations,  and  poHcies  that  were  in  place  as  of  late  last 
year. 

The  path  we  are  on  is  toward  increased  U.S.  energy  import  de- 
pendency, because  total  primary  enei^  consumption  is  expected  to 
grow  by  one  third  over  tne  next  20  years  to  2025,  and,  because  de- 
mand increases  more  rapidly  than  domestic  supply,  imports  will 
supply  a  growing  share  of  that  demand.  We  expect  net  imports  to 
account  for  about  38  percent  of  total  energy  by  2025.  That  is  up 
from  27  percent  in  2003,  aa  shown  in  this  chart.  Of  course,  we  all 
know  about  oil  imports,  lliat  is  a  subject  that  we  talk  about  a  lc4, 
but  in  this  outlook,  we  also  show  rapidly  increasing  natural  gaa  im- 
ports, mainly  in  the  form  of  LNG,  but  we  are  using  energy  more 
efBciently.  It  isn't  all  bad  news.  Energy  demand  is  growing  at 
about  one  half  the  rate  of  GDP,  so  technology  and  struc&ral 
change  are  meiking  a  difference.  Most  of  that  growth  in  the  next 
20  years,  or  at  least  a  leading  growth,  will  be  in  the  commercial 
and  transportation  sectors.  Electricity,  particularly  for  computers, 
electronic  equipment,  and  appUances,  is  an  important  component 
in  the  residential  and  commercial  area.  But  for  transportation,  of 
course,  the  growth  is  predominantly  in  petroleum,  with  the  largest 
growth  in  t£e  hght  duty  vehicles  and  heavy  trucks,  but  also  air- 
craft. 

In  turning  to  oil,  this  next  chart  shows  how  our  import  depend- 
ency will  grow  over  the  next  20  years.  We  think  it  will  reach  68 
percent  net  iniport  dependency  by  2025,  and  that  is  up  from  about 
56  percent  in  2003.  Our  projections  on  oil  assume  prices  will  come 
down  ftwm  where  thejS'  are  now,  to  about  $25  by  2010,  as  new  pro- 
duction becomes  available,  although  prices  will  rise  again  to  about 
$30  imder  this  assumption  by  2025.  And  we  recognize  that  there 
is  a  great  deal  of  uncertain^  with  respect  to  oil  prices  in  par- 
ticular. The  resource  and  the  investment  decisions  that  need  to  be 
made,  that  Mr.  Garman  referred  to  this  morning,  and  the  geo- 
political trends  that  we  have  been  living  with  now,  really  sinoe 
1973,  continue  to  increase  this  uncertainty. 

So  we  do,  in  the  full  report,  have  four  other  oil  price  cases,  as 
well  as  the  reference  caae,  including  one  lower  one  and  three  fals- 
er ones.  So  we  do  show  what  the  implications  mi^t  be  if,  indeed^ 
we  keep  on  the  very  high  oil  price  level  that  we  are  at  today.  Now, 
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domestic  supply  of  petroletim  will  actually  be  lower  in  2025  than 
it  is  today,  tf  we  keep  on  the  path  we  are  on,  even  thoi^h  we  will 
get  some  increase  in  supplies  over  the  next  several  years  from  the 
deep  water  finds  in  the  Gulf  of  Mexico;  the  decline  rates  will  then 
set  in,  and  we  expect  to  have  production  lower  by  2025. 

At  the  same  time,  demfuid  is  growing  for  petroleum,  from  about 
20  million  barrels  a  day  today  to  about  28  million  barrels  a  day  in 
2025,  and  trfmsportation  accounts  for  about  two  thirds  of  the  de- 
mand, with  the  industrifd  sector  accounting  for  much  of  the  re- 
mainder. Therefore,  there  are  very  limited  opportunities  to  switch 
out  of  oil  because  of  that  pattern  of  use. 

Now,  if  we  tiu-n  to  natural  gas,  I  mentioned  that  net  imports  will 
grow,  and  this  next  chart  shows  that  we  are  on  track  to  increase 
our  imports  sharply  during  the  next  20  years,  mainly  in  the  form 
of  LNG,  because,  if  our  projections  are  correct,  Canadian  gas, 
which  has  been  our  main  supplier  of  imports,  is  going  to  decline. 

We  will  be  increasing  demand  for  natural  gas  by  about  40  per- 
cent over  the  next  20  years.  That  mefuis  we  are  going  to  need  more 
than  8  trillion  cubic  feet  of  new  gas  supply.  And  during  that  time, 
we  only  see  domestic  gas  supplies  going  from  about  19  to  22  tcf, 
therefore,  there  is  a  gap  that  will  have  to  be  filled  by  imports,  as 
well  as  the  expectation  that  unconventional  domestic  supplies  and 
the  natxu-al  gas  fi-om  Canada  will  be  produced.  Even  with  that,  we 
will  need  substantial  imports  of  LNG.  As  shown  in  the  chart  inset, 
we  expect  LNG  to  go  from  only  400  bilHon  cubic  feet  on  a  net  basis 
in  2003,  to  6.4  t^llion  cubic  feet  in  2025.  Just  em  enormous  in- 
crease, which  will  require  new  siting  faciUties  that  were  talked 
about  in  the  first  p£inel,  for  LNG  regasification,  not  only  in  the  Gulf 
of  Mexico,  but  elsewhere  in  the  United  States,  and  even  some  off- 
shore sites  like  the  Bahamas  and  Baja,  California,  and  Mexico.  We 
tiiink  that  with  this  rapid  increase  in  LNG,  it  will  put  some  down- 
ward pressure  on  natural  gas  prices,  so  our  projections  are  that  gas 
prices  will  come  down  from  about  $6  per  thousand  cubic  feet  today, 
to  below  $4  by  2010.  But  then,  because  of  the  increased  demand, 
we  will  see  prices  start  rising  again  by  2025. 

Turning  to  electricity,  we  expect  generation  from  both  gas  and 
coal  to  increase.  Coal  will  be  the  primary  source,  about  50  percent, 
but  gas  will  grow  very  fast  as  well.  And  nuclear  capacity,  gener- 
ating capacity,  will  increase  sbghtly,  but  we  don't,  in  our  long-term 
forecast,  expect  any  new  nuclear  plants  to  be  built,  given  present 
economics  and  rules  and  regulations. 

So,  Mr.  Chairman,  with  that,  I  would  just  conclude  by  saying,  to 
put  this  in  a  broader  context,  not  only  will  the  United  States  be 
more  dependent  on  oil  and  natural  gaa  imports  over  the  next  20 
years,  but  we  see  that  occurring  peuticularly  in  the  developing 
countries  of  Asia  as  well,  so  that  we  see  increaaing  '  import 

dependency,  not  only  in  the  United  States,  but  in  incn        i^  i 
idly  growing  economies  like  China,  India,  and  ot     *  i     xaoi      'Sl- 
oping Asia,  which  again,  have  a  number  of  impi 
implications  for  us  in  this  country  and  g^o       ly. 

Thank  you  very  much,  once  again,  for  ipv 

[The  prepared  statement  of  Guy  Caruso 
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Mr.  Chairman  and  Members  <^  the  Committee:  I  aopreciate  the  <q)pmtuiiilT  to  ap- 
pear before  you  today  to  discuas  the  long-term  outlook  for  energy  mariteta  in  toe 
United  StatM  and  for  the  world. 


„ .  „  „  .  i'  Confn'«BB,  and  the  public. 

e  do  not  take  poaitions  on  policy  iaBuea,  but  we  do  produce  data  and  analjnria  re- 
ports that  are  meant  to  help  poIi<^  makers  in  their  enerOT  policy  deliberaticHis.  Be- 
cause we  have  an  element  of  Htatutory  independence  wiui  respect  to  the  analyBM, 
our  views  are  strictly  those  of  EIA  and  should  not  be  construed  as  represeiUang 
those  of  the  Department,  the  Administration,  or  any  other  organization.  However. 
EIA's  baseline  projections  on  enerey  trends  are  widely  used  by  government  agencies, 
theprivate  sector,  and  academia  tor  their  own  energy  analyses. 

The  Annual  Energy  Outlook  provides  projections  and  analysis  of  domestic  ei 

consumption,  supply,  prices,  and  enen^-related  carbon  dioxide  emissions  tin  _,^ 
2025.  Annucd  Energy  Outlook  2005  iAEO2005)  is  based  on  Federal  and  State  laws 
and  regulations  in  effect  on  October  31.  2004.  The  potential  impact*  of  p 

Eroposed  legislation,  regulations,  and  standards'  or  of  sections  of  legisu 
ave  been  enacted  but  that  re<[uire  funds  or  implementing  regulations  that  have  not 
been  provided  or  specified — are  not  reflected  in  the  pnnMitions.  AE(X100S  expUcidy 
incluoes  the  impact  of  the  recentl;^  enacted  American  Jobs  Creation  Act  of  2004,  the 
Military  Construction  Appropriaa<His  Act  for  Fiscal  Year  2006,  and  the  Working 
Families  Tax  ReUef  Act  of  2004.  AE0200B  does  not  include  the  potential  impact  « 
proposed  regulations  such  as  the  Environmental  Protection  Agency's  (EPA)  Clean 
Air  Interstate  and  Clean  Air  Mercury  rules. 
The  U.S.  projections  in  this  testimony  are  based  on  the  AEO2005,  which  will  be 

Eublished  later  this  week.  In  addition  to  the  long-term  U.S.  forecast  of  ener^  mar- 
ets,  EIA  also  prepares  a  longterm  outlook  for  world  energymaiicets,  which  is  pub- 
lished annually  in  the  International  Energy  Outlook  </£0)ri%e  latest  Mtioa  ofthis 
report,  the  IEO2004.  was  published  in  April  2004.  These  projections  are  not  maant 
to  be  an  exact  prediction  of  the  future,  out  represent  a  likew  energy  future,  givei 
technological  and  demographic  trends,  current  laws  and  r^riuations.  and  eonsumtt 
behavior  as  derived  from  Known  data.  EIA  recognizes  that  projections  of  energy 
markets  are  highly  uncertain  and  subject  to  roanv  random  events  that  cannot  be 
foreseen  such  as  weather,  political  disruptions,  and  technological  breakthrou^is.  In 
addition  to  these  phenomena,  long-term  trends  in  technology  development,  demo- 
graphics, economic  growth,  and  energy  resources  may  evolve  along  a  oiGfereDt  patii 
than  expect«d  in  the  projectionB.  Both  the  AE02005  and  the  IEO2O04  iocluoe  a 
large  number  of  alternative  cases  intended  to  examine  these  uocertaintiea. 
AEO2005  and  IEO2004  provide  integrated  prtgections  of  U.S.  and  worid  energy 
market  trends  for  roughly  the  next  two  decades.  The  following  discussion  summa- 
rizes the  highlights  from  AEO2005  for  the  mqjor  cat^ories  cf  U.S.  eneny  prices, 
demand,  and  supply.  The  AE02005  discussion  also  includes  the  findings  Sim  some 
alternative  cases.  The  AE02005  discussion  is  followed  by  a  discussion  of  the  key 
trends  in  world  energy  markets  prcgected  in  IEO2004.  U.S. 

ENEKGY  PRICES 

In  tite  AEO2005  rrference  case,  the  annual  average  world  ml  price  *  increases 
from  $27.73  per  barrel  (2003  dollars)  in  2003  ($4-64  per  million  Btu)  to  $36.00  per 
barrel  in  2004  ($6.86  per  million  Btu)  and  then  declines  to  $26.00  per  barrel  in  2010 
($4.18  per  million  Btii)  as  new  supplies  enter  the  market.  It  then  rises  sloidy  to 
$30.31  per  barrel  in  2026  ($5.07  per  miUion  Btu)  [Figure  1].  In  nominal  dcdlars,  the 
average  world  oil  price  is  about  $62  per  barrel  in  2026  ($8.70  per  million  Btu). 

There  is  a  great  deal  of  uncertainty  about  the  size  and  availability  of  crude  dl 
resources,  particularly  conventional  resources,  the  adequacy  of  investinent  capital, 


Sner  acquiaitian  coat  ofim- 

, ,  a  &w  doDus  less  than  Ifae 

widely-died  Weat  Taiaa  Intennediatc  (Wi'iJ  spat  price  and  has  been  aa  much  aa  nxdollar*  par 
band  loimr  than  the  WTI  in  recent  nwDth*.  For  the  Grat  11  numthi  at  2004,  WTI  avauMMj 
$41.31  per  barrel  ($7.13  per  million  Btu),  irtkile  IRAC  averaged  $36.28  per  barrel  (nominal  dol- 
lan)  (16.26  per  millitm  Btu). 
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(WTI)  (m  the  New  York  Mercantile  Exchange  (NYMEX)  implies  that  the  average  an- 
nual oil  price  in  2005  will  exceed  its  2004  level  before  falling  back  aomewhat,  to  lev- 
els that  still  would  be  above  those  projected  in  the  reference  case.  To  evaluate  this 
uncertainty^  about  world  crude  oil  prices,  the  AEO2005  includes  other  cases  based 
oa  alternative  world  crude  oil  price  paths.  The  worid  oil  price  cases  in  AEO2005  are 
desifrned  to  address  the  uncertainty  about  the  market  behavior  of  OPEC.  They  are 
not  intended  to  span  the  fiill  range  of  possible  outcomes. 
The  alternative  world  oil  price  cases  examined  include: 

•  High  A  world  oil  price  case.  Prices  are  pi^ected  to  remain  at  about  834  per  barrel 

(2003  dollars)  through  2015  and  then  increase  on  average  by  0.9  percent  per 
^ear,  to  more  than  {39  per  barret  in  2025. 

•  High  B  world  oil  price  case.  Projected  prices  continue  to  increase  through  2005 

to  $44  dollars  per  barrel  (2003  dollars),  fall  to  $37  in  2010,  and  rise  to  $48  dol- 
lars per  barret  oy  2025, 

•  Low  world  oil  price  case.  Prices  are  projected  to  decline  from  tiieir  high  in  2004 

to  $21  per  barrel  ,(2003  dollars)  in  2009  and  to  remain  at  that  level  out  to  2025. 

Figure  2  provides  a  comparison  of  the  reference  case  and  the  hi^  B  world  i^ 
-  price  case.  The  implications  of  these  alternative  cases  will  be  discussed  in  later  in 
the  testimony. 

In  the  A&OS005,  average  wellhead  prices  for  natural  gas  in  the  United  States  are 
pn>jected  to  decrease  from  $4.98  per  thousand  cubic  feet  (2003  dollars)  in  2003 
($4.84  per  milhon  Btu)  to  $3.64  per  thousand  cubic  feet  in  2010  ($3.54  per  million 
Btu)  as  the  availability  of  new  import  sources  and  increased  drilling  expands  avail- 
able supply.  After  2010,  wellhead  prices  are  projected  to  increase  gradually,  reach- 
ing $4.79  per  thousand  cubic  feet  in  2025  ($4.67  per  million  Btu)  (about  $8.20  per 
thousand  cubic  feet  or  $7.95  per  million  Btu  in  nominal  dollars).  Growth  in  liqueAed 
natural  gas  (LNC)  imports,  Alaska  production,  and  lower-46  production  from  non- 
conventional  sources  is  not  expected  to  increase  sutGriently  to  offset  the  impacts  of 
resource  deletion  and  increased  demand  in  the  lower  48  states. 

In  AEO2005,  the  combination  of  more  moderate  increases  in  coal  production,  ex- 
pected, ioiprovements  in  mine  productivity,  and  a  continuing  shift  to  low-cost  coal 
from  the  Powder  River  Basin  in  Wyoming  leads  to  a  gradual  decline  in  the  averse 
oiinemouth  price,  to  approximately  $17  per  ton  (2003  dollars)  shortly  after  2010 
($0.86  per  million  Btu).  The  price  is  projected  to  remain  nearly  constant  between 
2010  and  2020,  increasing  after  2020  as  rising  natural  gas  prices  and  the  need  for 
baseload  generating  capacity  lead  to  the  construction  of  many  new  coal-fired  gener- 
ating plants.  By  2025,  the  average  minemouth  price  is  projected  to  be  $18.26  per 
ton  ($0.91  per  miUion  Btu).  The  AEO2005  projection  is  equivalent  to  an  average 
minemouth  coal  price  of  $31.25  per  ton  in  nominal  dollars  in  2025  ($1.56  per  miUion 
Btu). 

Average  delivered  electricity  prices  are  projected  to  decline  from  7,4  cents  per 
kilowatt£our  (2003  dollars)  in  2003  ($21.68  per  miUion  Btu)  to  a  low  of  6.6  cents 
per  kilowatthour  in  2011  ($19.34  per  million  Btu)  as  a  result  of  an  increasingly  com- 
petitive generation  market  and  a  decline  in  natural  gas  prices.  After  2011,  average 
real  ele(^city  prices  are  projected  to  increase,  reaching  7.3  cents  per  Idlowatthour 
in  2025  ($21.38  per  million  Btu)  (equivalent  to  12.5  cents  per  kilowatthour  or  $36.61 
per  million  Btu  m  nominal  dollars). 

U.S.  ENERGY  CONSUMFnON 

Totai  energy  eonsumptian  is  projected  to  grow  at  about  one-half  the  rate  (1.4  per- 
cent per  ^eu)  of  gross  domestic  product  (GDP)  with  the  strongest  growth  in  energy 

mpoon  for  electrici^  generation  and  commercial  and  transportation  uses.  De- 

_  ___i  residential  eneny  consumption  is  projected  to  grow  from  11.6  quadrillion 
British  thermal  units  (Btu)  in  2003  to  14.3  quadriUion  Btu  in  2025  (0.9  percent  per 
year)  [Figure  3].  This  growth  is  consistent  with  population  growth  and  household 
Wmation.  The  most  rapid  growth  in  residendBl  energy  demand  in  AE02005  ia  pro- 
jected to  be  in  the  demanjd  for  electricity  used  to  power  computers,  electrmic  etniip- 
raent,  and  appliances.  Delivered  commercial  energy  coneumptirai  is  nroiectea  to 
grow  at  a  more  rapid  average  annual  rate  of  1.9  percent  between  20       i        2(      . 
reaching  12.5  quadrillion  Btu  in  2025,  consistent  with  nnn        iia 
flooTspBce.  The  most  rapid  increase  in  commercial  energy  a     &— 
elMtndty  used  for  computers,  ofBce  equipment.  t«leooiDmu 
oKHiB  small  appliances. 

Ddivered  industrial  energy  consumption  in  ABi 
quadrilliM)  Btu  in  2025,  growing  at  an  average  rate  w  <» 
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2003  and  2026.  as  efficieDcy  improvemeDts  in  the  use  of  energy  only  partially  offiwt 
the  impact  of  growth  in  manufacturing  output  Transportation  raieny  demand  ia  ex- 
pected to  increase  from  27.1  quadrillion  Btu  in  2003  to  40.0  quadrillMni  Btu  in  2025, 
a  growth  rate  of  1.8  percent  per  year.  The  largest  demand  erowtfa  occun  in  lif^it- 
duty  vehicles  and  accounts  for  about  60  percent  of  the  total  increase  in  transport 
tation  energy  demand  by  2025,  followed  by  heavy  truck  travel  (12  percent  til  total 
growth)  andair  travel  (12  percent  of  total  growth). 

The  reference  case  includes  the  effects  of  several  poUcies  aimed  at  increasing  en- 
ergy efficiency  in  both  end-use  technologies  and  supply  technologiea,  including  min- 
imum  efficieni^  standards  and  voluntary  energy  savings  programs.  However,  as 
noted  previously,  the  projections  in  die  AEO  are  based  on  existing  Federal  and 
State  laws  and  r^ulations  in  effect  on  October  31,  2004.  The  impact  on  raiergy  can- 
sumption  of  efficiency  improvement  could  be  greater  than  what  is  shown  in  the  ref- 
erence case.  F^:ure  4  compares  energy  consumption  in  thne  cases  to  illustrate  this 
point.  The  frozen  technology  case  assumes  no  increase  in  efficiency  beyond  that 
available  in  2005.  By  2025,  5  percent  more  energy  (7.6  quads)  is  required  than  in 
the  reference  case.  The  huh  technology  case  assumes  mat  the  moat-wergy  effi- 
ciency technologies  are  available  earlier  with  lower  costs  and  hi^er  ^Gcjencies.  By 
2025,  total  enercy  consumption  is  7  quads  lower  in  the  high  ^dency  case  when . 
compared  vrith  the  reference  case. 

Total  petroleum  demand  is  prqjected  to  grow  at  an  average  """""I  rate  cf  1.6  per- 
cent in  the  AEO200S  reference  case  forecast,  from  20.0  imlUon  barrels  per  day  in 
2003  to  27.9  million  barrels  per  day  in  2026  [Figure  5]  led  by  growth  in  transpoi^ 
tation  uses,  which  account  for  67  percent  (tf  to^  petroleum  demand  in  2003,  in- 
creasing to  71  percent  in  2025,  Improvements  in  the  efficiency  of  vehicles,  planes, 
and  ships  are  more  than  offset  by  grovrth  in  travel. 

Total  demand  for  natural  gae  is  also  projected  to  increase  at  an  average  i'r'r>"<^' 
rate  of  1.6  percent  from  2003  to  2026.  About  76  percent  of  the  growth  in  gas  deuLand 
from  2003  to  2025  results  from  increased  use  in  power  generation  and  in  industrial 


Total  coal  consumption  is  projected  to  increase  from  1,095  million  short  tons  in 
2003  to  1,608  milUon  short  tons  in  2025,  growing  by  1.5  percent  per  year.  About 
90  percent  of  the  coal  is  currently  used  for  electricity  generatdom.  (Joal  remains  the 
primary  fuel  for  generation  and  its  share  of  generation  is  expected  to  remain  about 
eOpercent  between  2003  and  2026. 

Total  eUctricity  consumption,  including  both  purchases  from  electric  power  pro- 
ducers and  onsite  generation,  is  projected  to  grow  from  3,667  billion  kilowatthours 
in  2003  to  5,467  bilUon  kilowatthours  in  2025,  increasing  at  an  average  rate  of  1^ 
percent  per  year.  Rapid  growth  in  electricity  use  for  computers,  ofBce  equifmient, 
and  a  variety  of  electrical  appliances  in  the  enduse  sectors  is  partially  ofEset  in  Uw 
AEO2005  forecast  by  improved  efficiency  in  these  and  other,  more  tniditiraial  elec- 
trical appUcations  and  by  slower  growth  in  electiici^  demand  in  the  industrial  tec- 
tor. 

Total  marketed  renewable  fuel  consumption,  includii^  ethanol  for  gaacdine  UmmI- 
ing,  is  projected  to  grow  by  1,5  percent  per  year  in  AEO2006,  frmn  6.1  q      ' 
Btu  in  2003  to  8.6  quadrillion  Btu  in  2026,  as  a  result  of  State  mandates  1 
able  electricity  generation  and  the  effect  of  production  tax  credits.  About  60  p 
of  the  projected  demand  for  renewables  in  2025  is  for  grid-related  electrid^  g 
tion  (including  combined  heat  and  power),  and  the  rest  is  for  dispersed  heating  and 
cooling,  industrial  uses,  and  fuel  blending. 

U.S.  ENERGY  INTENSITY 

Energy  intensi^,  as  measured  by  primary  energy  use  per  dollar  of  GDP  (2000  dd- 
lars),  is  projected  to  decline  at  an  average  annual  rate  of  1.6  percent  in  tfaa 
AEO2006,  with  etBdency  gains  and  structural  shifts  in  the  ecoamny  oAettiag 
growth  in  demand  for  energy  services  [Figure  6].  The  projected  rate  of  enn^  intan- 
si^  decline  in  AE02005  fafls  between  the  historical  averages  of  2.3 


frinn  1970  to  1986,  when  energy  prices  increased  in  real  terms,  and  0.7  percent  par 
, „  .  jjg2 

„  ,  _     .   1.9  percent  per  year:  IhntnB 

this  period,  the  role  cf  energy-intensive  industries  in  the  U.S.  economy  teAl  shari^. 


year  from  1986  to  1992,  when  energy  prices  were  generally  falling.  Between  lw_ 
'""  """1,  energy  intensity  has  declined  on  average  by  1.9  percent  per  year:  Daring 


from  1992  to  2003.  In  the  AEO2O0S  forecast,  tbe  enei^-intensive  industries  il 
of  total  industrial  output  is  prqjected  to  continue  declining  but  at  a  slower  rate  ti 
0.8  percent  per  year,  which  leads  to  the  pnt)ect«d  slower  annual  rate  of  redaction 
in  energy  intoiBity. 
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Historicslly,  energy  use  per  person  has  varied  over  time  with  the  level  of  e< 

growth,  weather  conditioiis.  and  energy  prices,  among  many  other  factors.  During 
the  late  19708  and  early  1980b,  energy  consumption  per  capita  fell  in  response  to 
hi^  enerey  prices  and  weak  economic  growth.  Starting  in  uie  late  1980s  and  last- 
ing thnni^  the  mid-1990B,  energy  consumption  per  capita  increased  with  declining 
energy  prices  and  strong  economic  growth.  Per  capita  enei^  use  is  prcgected  to  in- 
crease in  AEO2005,  witii  growth  in  demand  for  energy  services  only  partially  ofTset 
by  efficiency  gains.  Per  capita  energy  use  is  en>ected  to  increase  by  an  average  of 
0.5  percent  per  year  between  2003  and  2025  in  AEO200S. 

U.S.  ENERGY  PKODUCTiON  AND  IMPORTS 

Total  ener^  consumption  is  expected  to  increase  more  rapidly  than  domestic  en- 
ergy supply  tibrough  2025.  As  a  result,  net  imports  of  energy  are  prqjected  to  meet 
a  growing  share  of  energy  demand.  Net  imports  are  expected  to  constitute  38  per- 
cent of  total  U.S.  «iergy  consumption  in  2025,  up  from  27  percent  in  2003  [Figure 
7]. 

Petroleum.  Projected  U.S.  crude  oil  production  increases  from  5.7  milLon  barrels 
per  day  in  2003  to  a  peak  of  6.2  million  barrels  per  day  in  2009  as  a  result  of  in- 
creased production  offshore,  predominantly  in  the  deep  waters  of  the  Gulf  of  Mexico. 
Beginning  in  2010,  U.S.  crude  oil  production  is  expected  to  start  declining,  falling 
to  4.7  million  barrels  per  day  in  2025.  Total  domestic  petroleum  supply  (crude  oil, 
natural  gas  plant  liquids,  refinery  processing  gains,  and  other  retiiiery  inputs)  fol- 
lows the  same  pattern  as  crude  oil  production  in  the  AEO2005  forecast,  increasing 
from  9.1  miUion  barrels  per  day  in  2003  to  a  peak  of  9.8  million  barrels  per  day 
in  2009,  then  declining  to  8.8  million  barrels  per  day  in  2025  [Figure  8]. 

In  2025,  net  petroleum  imports,  including  both  crude  oil  and  refined  products  (on 
the  basis  of  barrels  per  day),  are  expected  to  account  for  68  percent  of  demand,  up 
fh)m  56  percent  in  2003.  Despite  an  expected  increase  in  domestic  refinery  distilla- 
tion capacity,  net  refined  petroleum  product  imports  account  for  a  growing  propor- 
tion of  total  net  imports,  increasing  from  14  percent  in  2003  to  16  percent  in  2025. 

In  the  U.S.  enei^  markets,  the  transportation  section  consumes  about  two-thirds 
of  all  petroleum  products  and  the  industrial  section  about  one-quarter.  The  remain- 
ing lOpercent  is  divided  among  the  residential,  commercial,  and  electric  power  sec- 
tors. With  limited  opportunities  for  fuel  switchine  in  the  transportation  and  indus- 
trial sectors,  large  price-induced  changes  in  U.S.  petroleum  consumption  are  un- 
likely, unless  changes  in  petroleum  prices  are  very  large  or  there  are  significant 
changes  in  the  efficiencies  of  petroleum-using  egmpment.  Figure  9  compares  the  im- 
pact of  the  AE0200S  reference  and  high  B  world  oil  price  cases  on  U.S.  oil  produc- 
tion, consumption,  and  imports. 

Higher  crude  oil  prices  spur  greater  exploration  end  development  of  domestic  oil 
suppues,  reduce  demand  for  petroleum,  and  slow  the  growth  of  oil  imports  in  the 
high  B  world  oil  price  case  compared  to  the  reference  case.  Total  domestic  petroleum 
supply  in  2025  is  prqjected  to  increase  by  2.2  miUion  barrels  a  day  (25  percent) 
higher  in  the  high  B  case  than  in  the  reference  case.  Production  in  the  high  B  case 
includes  1.2  million  barrels  per  day  in  2025  of  synthetic  petroleum  fuel  produced 
from  coal  and  natural  gas  (Figure  10).  Total  net  imports  in  2025,  including  crude 
oil  and  refined  producte,  are  reduced  from  19.1  million  barrels  a  day  in  the  ref- 
erence case  to  15.2  miUion  barrels  per  day  in  the  high  B  case.  As  a  result,  the  pro- 
jacted  import  share  of  total  U.S.  petroleum  demand  in  2025  is  58  percent  in  the  high 
B  world  oil  price  case,  compared  with  68  percent  in  the  reference  case.  In  2003.  Uie 
import  share  of  U.S.  petroleum  demand  was  56  percent. 

Natural  Gas.  Domestic  natural  gas  production  is  projected  to  increase  from  19.1 
trilhon  cubic  feet  in  2003  to  21.8  trillion  cubic  feet  in  2025  in  AEO2005  [Figure  11], 
Lower  48  onshore  natural  gas  production  is  projected  to  increase  from  13.9  trillion 
cubic  feet  in  2003  to  a  peak  of  15,7  trillion  cubic  feet  in  2012  before  falling  to  14.7 
trillion  cubic  feet  in  2025.  Lower  48  offshore  production,  which  was  4,7  trillion  cubic 
fieet  in  2003,  is  projected  to  increase  in  the  near  term  (to  5,3  trillion  cubic  feet  by 
2014)  because  of^the  expected  development  of  some  large  deepwater  fields,  including 
Mad  D(%,  Entrada,  and  Thunder  Horse.  After  2014,  o&hore  production  is  projected 
to  decline  to  about  4,9  trillion  cubic  feet  in  2026. 

Growth  in  U,S,  natural  gas  supphes  will  depend  o"  >i]  ianal  do      stic  pro- 

duction, natural  gas  from  Alaska,  and  imports  of  L      .  <u^  uncon- 

ventional natural  gas  production  is  prqjed^d  to      »■  st  in 

200S  to  8.6  trilhon  cubic  feet  in  2025.  With  con.. 
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Iliree  of  the  four  gTiating  U.S.  LNG  tenumale  <Cove  Point,  HaiTlaiid;  ESba  Ib- 

'      '  "  .  .    .     " -  g^^  ^  expected  to  ^[poad  by  2007,  and 

n.  the  iower-48  States,  serving  the  Gait, 
Mid-Atlantic,  and  South  Atlantic  States,  including  a  new  facility  in  the  Bahamaa 
serving  Florida  via  a  pipeline.  Another  facili^  is  prajectad  to  be  built  in  Bua  CaU- 
fomia,  Menco,  serving  a  portion  of  liie  California  mai^t.  Total  net  LNG  impcffta 
in  the  United  States  and  the  Bahamas  are  prcijected  to  increase  from  0.4  tnllian 
cubic  feet  in  2003  to  6.4  trillion  cubic  feet  in  2025. 

Net  Canadian  imports  are  expected  to  decline  from  2003  levels  of  3.1  trillion  cubic 
feet  to  about  2.5  tnllion  cubic  feet  by  2009.  After  2010,  Canadian  natural  gas  im- 
ports in  AE0200S  increase  to  3.0  trillion  cubic  feet  in  2015  as  a  result  of  rising  nat- 
ural gas  prices,  the  introduction  of  gas  from  the  Mackenzie  Delta,  and  increaaed 
production  from  coalbeds.  Aft«r  2015,  because  of  reserve  depletion  effects  and  grow- 
ing domestic  demand  in  Canada,  net  U.S.  imports  are  projected  to  decline  to  2.6  tril- 
lion cubic  feet  in  2025. 

Coal.  As  domestic  coal  demand  grows  in  AEO2005,  U.S.  coal  production  is  pro- 
jected to  increase  at  an  average  rate  of  1,5  percent  per  year,  from  1,083  miUim 
short  tons  in  2003  to  1,488  million  short  tons  in  2025.  Production  &x>m  mines  w«st 
of  the  Mississippi  River  is  expected  toprovide  the  largest  share  of  the  incremental 
coal  production.  In  2025,  nearly  two-thirds  of  coal  pivduction  is  prcgected  to  origi- 
nate from  the  western  States  [Figure  12]. 

U.S.  ELECTRICITY  GENERATION 

In  AEO2005,  generation  from  both  natural  gas  and  coal  is  projected  to  increase 
through  2025  to  meet  growing  demand  for  electricity.  AE02005  projects  that  1,406 
billion  kilowatthours  of  electndty  (including  generation  in  the  end-use  sectors)  will 
be  generated  from  natural  gas  in  2025.  more  than  twice  the  2003  level  of  about  630 
bilhon  kilowatthours  [Figure  13).  The  natural  gas  share  of  electrici^  generation  ia 
pnnected  to  increase  from  16  percent  in  2003  to  24  percent  in  202S.  Generation  from 
coal  is  projected  to  grow  from  about  1,970  billion  kilowatthours  in  2003  to  2,890  bil- 
lion kilowatthours  in  2025,  with  the  share  decreasing  sli^tly  from  51  percent  in 
2003  to  50  percent  in  2025.  Between  2004  and  2025,  AEO200S  prcgects  that  87 
gigawBtts  of  new  coal-fired  generating  capacity  will  be  constructed. 

Nudear  generating  capacity  in  the  AEO2005  is  projected  to  increase  from  99.2 
gigawatts  in  2003  to  102.7  gigawatts  in  2025  as  a  result  of  uprates  of  existing  plants 
between  2003  end  2025,  All  existing  nuclear  plants  are  projected  to  continue  to  op- 
erate, but  EIA  projects  that  no  new  plants  will  become  operational  between  2003 
and  2025.  Total  nuclear  generation  is  projected  to  grow  from  764  bUlim) 
kilowatthours  in  2003  to  830  billion  kUowatthours  in  2025  in  AEO2005.  The  share 
of  electricity  generated  from  nuclear  is  projected  to  decline  trora  20  percent  in  2003 
to  14  percent  in  2026. 

Hie  AEO2005  reference  case  assumptions  for  the  cost  and  performance  character- 
istics of  new  nuclear  technologies  are  based  on  cost  estimates  by  government  and 
industry  analysts,  allowii^  for  uncertainties  about  new,  unproven  designs.  Two  ad- 
vanced nuclear  coat  cases  analyze  the  sensitivity  of  the  projections  to  lower  costs 
for  new  nuclear  power  plants.  The  advanced  nuclear  cost  case  assumes  capital  and 
operating  costs  20  percent  below  the  reference  case  in  2026,  reflecting  a  28-percent 
reduction  in  overnight  capital  costs  from  2005  to  2025.  The  vendor  estimate  case 
assumes  reductions  relative  to  the  reference  case  of  18  percent  initially  and  38  per- 
cent by  2025.  These  costs  are  consistent  with  estimates  from  British  Nuclear  Fuels 
Limited  for  the  manufacture  of  its  advanced  presaurized-water  reactor  (APIOOO). 
Cost  and  performance  characteristics  for  all  otJier  technologies  are  assumed  to  be 
the  same  as  those  in  the  reference  case. 

Projected  nuclear  generating  costs  in  the  advanced  nuclear  cost  cases  are  competi- 
tive with  the  generating  costs  projected  for  new  coal-  and  natural-gas-fired  unita  to- 
ward the  end  of  the  projection  period  (Figure  14).  In  the  advanced  nuclear  case,  7 
gigawatts  of  new  nuclear  capacity  is  added  by  2025,  while  the  greater  reductioos 
in  the  vendor  estimate  case  bring  on  25  gigawatts  by  2025.  The  additional  nuclear 
capacity  displaces  primarily  new  coal  capacity. 

Renewable  technologies  are  projected  to  grow  slowly  because  they  are  relatively 
capital  intensive  and  they  do  not  compete  broadly  with  traditional  fossil-fired  gen- 
eration. Where  enact«d,  State  renewable  portfolio  standards,  which  specify  a  min- 
imum share  of  ^neration  or  sales  from  renewable  sources,  are  includml  in  the  fim- 
cast  AEO2005  mdudes  the  extension  of  the  Federal  production  tax  credit  (PTC)  fbr 
wind  and  biomass  through  December  31.  2006,  as  indicated  in  H.R  1308,  the  Work- 
it^  Families  Tax  Relief  Act  of  2004.  Total  renewable  generati<m  in  AE0200B,  in- 
cluding combined  heat  and  power  generation,  ia  pngected  to  increase  from  359  bil- 
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lion  kilowattbouTS  in  2003  to  489  billion  kilowatthoure  in  2025,  increasing  1.4  per- 
cent per  year. 

Current  law  has  the  FTC  eicpiring  at  the  end  of  2005;  however,  since  the  enact- 
ment of  the  FTC  in  1992.  several  previously  established  sunset  dates  have  come  and 
gone.  In  eadi  instance,  tne  credit  nae  been  extended,  gener^y  several  months  after 
expiration,  with  retroactive  application.  Thus,  extension  beyond  the  currHit  2005  es- 
pirati<»)  seenu  weD  within  the  realm  of  poBsibiUt?.  Given  the  uncertain^  regarding 
the  long4erm  fate  of  the  FTC,  EIA  examined  one  possible  outcome  for  an  extension 
of  the  FTC.  Tliis  case  is  not  meant  to  represent  any  expectation  about  iiiture  policy 
dedsions  regarding  the  FTC,  but  rather  to  provide  a  useful  indication  of  the  impacts 
of  the  PTC  program  on  future  energy  markets  relative  to  the  reference  forecast, 
which  assumes  no  extension  of  the  PTC  beyond  2005.  This  case  is  based  on  an  "as- 
is"  extension  to  2015  of  the  expanded  renewable  electricity  PTC  program,  as  ex- 
panded by  American  Jobs  Creation  Act  of  2004  to  facilities  placed  in  service  by  the 
end  of  2015. 

Figure  IS  summarizes  the  impact  of  the  extension  of  the  PTC  to  2015  in  this  al- 
ternative case.  Wind  power  sees  the  largest  projected  gains,  although  landfill  gas, 
geothermal,  and  dedicated,  open-loop  biomass  resources  all  are  projected  to  see  some 
opacity  expansion.  Installed  wind  capacity  in  2015  is  almost  63  gigawatts  in  the 
PTC  extension  case,  compared  to  9.3  gigawatts  in  the  reference  case.  This  580  per- 
cent increase  in  capacity  results  in  a  650  percent  increase  in  generation  &om  the 
reference  case  projection  for  2015  (206  bilhon  kilowatthours  in  the  FTC  extension 
case  compared  to  27  billion  kilowatthours  in  the  reference  case). 

U.S.  CABBON  DIOXIDE 


Carbon  dioxide  emissions  fi*om  ener^  use  are  projected  to  increase  irom  5,789 
million  metric  tons  in  2003  to  8.062  million  metric  tona  in  2025  in  AEO200S.  an 
average  annual  increase  of  1.5  percent  [Figure  16].  The  carbon  dioxide  emissions  in- 
teosi^  of  the  U.S.  economy  is  prelected  to  fall  fi*om  558  metric  tons  per  million  dol- 
lars (M  GDP  in  2003  to  397  metric  tons  per  million  dollars  of  GDP  in  2025,  an  aver- 
age decline  of  1.5  percent  per  year.  Projected  increases  in  carbon  dioxide  emisi  ' 
primarily  result  from  continued  reliance  on  coal  for  electricity  generation  and  o: 
troleum  fuels  in  the  transportation  sector. 

THE  INTERNATIONAL  OUTLOOK  TO  2026 

IEO2004  includes  projections  of  regional  energy  consumption,  energy  consumption 
by  primary  fuel,  electricity  consumption,  carbon  dioxide  emissions,  nuclear  gener- 
ating capacity,  and  international  coal  trade  flows.  World  oil  mijduction  and  natural 
gaa  production  forecasts  are  also  included  in  the  report.  The  IE02004  projects 
strong  growth  for  worldwide  energy  demand  over  the  projection  period  ending  in 
2025.  l^tal  world  consumption  of  marketed  energy  ia  expected  to  expand  by  54  per- 
cent, from  404  quadrillion  Btu  in  2001  to  623  quadrillion  Btu  in  2025  [Figure  17]. 

Woiid  Energy  Consumption  by  Region.  The  1EO2004  reference  case  outlook 
shows  strongest  growth  in  energy  consumption  among  the  developing  nations  of  the 
world  [Figure  18].  The  fastest  growth  ia  projected  for  the  nations  of  developing  Asia, 
including  China  and  India,  where  robust  economic  ^wth  accompanies  the  increase 
in  energy  consumption  over  the  forecast  period.  GDP  in  developing  Asia  is  expected 
to  e^and  at  an  average  annual  rate  of  5.1  percent,  compared  wiUi  3.0  percent  per 
year  for  the  world  as  a  whole.  With  such  strong  growth  in  GDP,  demand  for  energy 
in  developing  Asia  is  projected  to  double  over  the  forecast,  accounting  for  40  percent 
of  tiie  total  prpiect«d  increment  in  world  energy  consumption  and  70  percent  of  the 
increment  for  ue  developing  world  alone.  Energy  demand  increases  by  3.0  percent 

rT  year  in  developing  Asia  as  a  whole  and  by  3.5  percent  per  year  in  China  and 
2  percent  per  year  in  India. 

Developing  world  energy  demand  is  projected  to  rise  strot^l^  outside  of  Asia,  as 
well.  In  tne  Middle  East,  energy  use  increases  by  an  average  of  2.1  percent  per  year 
between  2001  and  2025;  2.3  percent  per  year  in  Africa,  and  2.4  percent  per  year 
in  Central  and  South  America. 

In  contrast  to  the  developing  world,  slower  growth  in  energy  demand  is  prcgected 
tor  the  industrialized  world,  averaging  1.2  percent  per  year  over  the  forecast  period. 
Generally,  the  nations  of  the  industrialized  world  can  be  characterized  as  mat"'* 
energy  consumers  with  comparatively  slow  population  growth.  Gains  in  enercpr  i 
ciency  and  movement  away  from  energy-intenaive  manufacturing  to  service  inc 
tries  reault  in  the  lower  growth  in  ener^  consumption.  In  the  transitio     I  ■ 
mie«  <rf  Eastern  Europe  and  the  former  Soviet  Union  (EE/FSU)  energr 
pnMMted  to  grow  by  1.5  percent  per  year  in  the  IE02004  reference  i 
fl^iMnxg  populatitm  growth  in  this  region,  combined  with  strong  p 
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energy  efGdency  as  old,  inefficrieiit  equipment  ia  replaced,  leads  to  the  p 
more  modest  growth  in  energy  use  than  in  the  developing  world. 

Worid  Energy  Consumption  by  Enei^  Source.  Oil  continuea  to  be  Hie 
world's  dominant  ener^  source.  Oil's  share  of  world  energy  remains  ttnchansed  st 
39  percent  over  the  forecast  period.  China  and  the  other  countries  of  deveunniie 
Asia  account  for  much  of  the  increase  in  oil  use  in  the  developing  world  and,  indeeo, 
in  the  world  as  a  whole  [Figure  19].  Developing  Asia  oil  consumption  is  expected 
to  grow  from  14.8  million  barrels  per  day  in  2001  to  31. G  million  barrels  per  day 
in  202S,  an  increase  of  16.9  million  barrels  per  day,  representing  63  percent  of  the 
increment  in  oil  use  in  the  developing  world  and  39  percent  of  the  total  worid  incre- 
ment in  oil  use  over  the  forecast  period.  In  the  industrialized  world,  increases  in 
oil  use  are  projected  primarily  in  the  transportation  sector.  In  the  developing  worid, 
demand  for  oil  increases  for  all  end  uses,  as  countries  replace  non-marketed  fuels 
used  for  home  heating  and  cooking  with  diesel  generators  and  for  industrisJ  petro- 
leum feedstocks. 

Natural  gaa  demand  is  prcgected  to  show  an  average  annual  growth  of  2J  percent 
over  the  forecast  period  [Figure  20].  Gas  is  seen  as  a  desirable  option  for  electricity, 
given  its  efficiency  relative  to  other  energy  sources  and  the  fact  that  it  boniB  more 
cleanly  than  either  coal  or  oil.  The  most  robust  growth  in  gaa  demand  is  expected 
among  the  nations  of  the  developing  world,  where  overall  demand  is  expected  to 
grow  Dy  2.9  percent  per  year  from  2001  to  2025  in  the  reference  case.  In  the  indus- 
trialized world,  where  natural  gas  markets  are  more  mature,  consumption  of  nat- 
ural gas  is  expected  to  increase  by  an  average  of  1.8  percent  per  year  over  that  same 
time  period,  with  the  larger  increment  projected  for  North  America  at  12.9  trillion 
cubic  feet.  China  and  the  other  nations  of  developing  Asia  are  expected  to  see  antong 
the  fastest  growth  in  gas  use  worldwide,  increasing  Dy  3.5  percent  per  year  between 
2001  and  2025. 

Coal  remains  an  important  fuel  in  the  worid's  electricity  markets  and  is  expected 
to  continue  to  dominate  fuel  markets  in  developing  Asia.  Worldwide,  coal  use  ia  ex- 
pected to  grow  slowly,  averaging  1.5  percent  per  year  between  2001  and  2Xt2&  [Kg- 
ure  21].  In  the  developing  world,  coal  increases  by  2.5  percent  per  year  and  will  sur- 

Eass  coal  use  in  the  rest  of  the  world  (the  industrialized  world  and  the  BE/FSIJ  cora- 
ined)  by  2015.  Coal  continues  to  dominate  energy  markets  in  China  and  India, 
owing  to  the  countries'  large  coal  reserves  and  limited  access  to  other  sources  of  eo- 
ei^.  China  and  India  account  for  67  percent  of  the  total  expected  increase  in  coal 
use  worldwide  (on  a  Btu  basis).  Coal  use  is  prdected  to  increase  in  all  regions  of 
the  world  except  for  Western  Europe  and  the  EE/FSU  (exdudinB  Russia),  where 
coal  is  projected  to  be  displaced  by  natural  gas  and.  in  the  case  <n  France,  nuclear 
power  for  electric  power  generation. 

The  highest  growth  in  nuclear  generation  is  expected  for  the  developing  world, 
where  consumption  of  electricity  from  nuclear  power  is  projected  to  increase  by  4.1 
percent  per  year  between  2001  and  2025.  Developing  Asia,  in  particular,  is  expected 
to  see  the  largest  increment  in  installed  nuclear  generating  capacity  over  the  fore- 
cast, accounting  for  96  percent  of  the  total  increase  in  nuclear  power  capacity  for 
the  developing  world  as  a  whole. 

Consumption  of  electricity  from  hydropower  and  other  renewable  energy  sources  is 
expected  to  grow  by  1.9  percent  per  year  over  the  projection  period.  Much  <rf'  the 
growth  in  renewable  enei^  use  is  expected  to  result  from  lar^-scale  hydroelectric 
power  projects  in  the  developing  world,  particularly  among  the  nations  of  developing 

World  Carbon  Dioxide  Elinissions.  In  the  IE02004  reference  case,  world  carbon 

dioxide  emissions  are  projected  to  rise  from  23.9  billion  metric  tons  in  2001  to  27.7 
billion  metric  tons  in  2010  and  37.1  billion  metric  tons  in  2025  [Figure  22]. 
Much  of  the  projected  increase  in  carbon  dioxide  emissions  is  expected  in  tlie  de- 


veloping world,  accompanying  the  large  increases  in  energy  use  projected  for  the  re- 
gions emerging  economies.  Developing  ci      '  " 


„ „ ^ „  countries  account  tor  61  percent  of  the  pro- 

iected  increment  in  carbon  dioxide  emissions  between  2001  and  2025.  Continui^ 
leavy  reliance  on  coal  and  other  fossil  fuels,  as  projected  for  the  developing  coun- 
tries, would  ensure  that  even  if  the  industrialized  world  undertook  efforts  to  reduce 
carbon  dioxide  emissions,  there  still  woidd  be  substantial  increases  in  worldwide 
carbon  dioxide  emissions  over  the  forecast  horizon. 


CONCLUSIONS 


.-    vth  in  populous  countries  of  the  world,  such  as  China, 

India,  and  the  United  States,  is  expected  to  stimulate  more  energy  demand,  widi 
fossil  fiiels  remaining  the  dominant  source  of  energy.  Dependence  on  foreign  souiees 
of  oil  is  expected  to  increase  significanUy  for  China,  India,  and  the  United  States. 
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These  three  coimtries  alone  accovmt  for  46  percent  of  the  world  increase  in  pnqected 
oil  demand  over  tJie  2001  to  2025  time  frame.  A  key  source  of  this  oil  is  expected 
to  be  the  Middle  East. 

Furthermore,  althou^  natural  gas  production  is  expected  to  increase,  natural  gaa 
imports  in  these  three  countries  are  expected  to  grow  faster.  In  2001,  India  and 
China  produced  sufficient  natural  gas  to  meet  domestic  demand,  but  by  2025,  gas 
production  in  these  two  countries  will  only  account  for  around  60  percent  of  de- 
mand.  In  the  United  States,  reliance  on  domestic  gas  supply  to  meet  demand  falls 
from  86  percent  to  72  percent  over  the  projection  period,  llie  growing  dependence 
aa  imports  in  these  three  countries  occuib  despite  efficiency  improvements  in  both 
the  consumption  and  the  production  of  natural  gas. 

Hub  concludes  my  testimimy,  Mr.  Chairman  and  members  of  the  Committee.  I 
will  be  happy  to  answer  any  questions  you  may  have. 

3003  dolUrs  par  barral  oil  equivalent 
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Mr.  Hall.  Thcink  you.  And  I  apologize  to  you  for  not  having  all 
the  members  here.  This  is  the  second  panel,  most  of  you  are  vet- 
erans at  that.  I  could  be  egotistical,  and  say  that  the  main  one  is 
here,  but  that  wouldn't  be  true,  either.  But  Mrs.  Showalter,  the 
Governor  has  about  15  or  20  people  waiting  for  him  across  there, 
and  one  thing,  if  you  could  yield  to  him  now,  we  would  hear  him 
less,  and  it  would  be  an  acconunodation  to  him.  We  have  all  of  your 
statements,  and  will  go  into  the  hearing  record,  will  be  read  by  ev- 
erybody here,  and  the  most  important  people  of  all  are  here,  these 
staffers  that  are  sitting  behind  us  usually  do  most  of  the  wcH-k,  and 

Sou  have  got  a  couple  of  trillion  dollars  worth  of  taxpayers  directly 
ehind  you  back  there. 
Governor,  we  recognize  you  for  as  much  time  as  you  take. 

STATEMENT  OF  HON.  FRANK  MURKOWSKI 

Governor  MUEKOWSKl.  Thank  you  very  much,  Mr.  Chairman, 
and  I  apologize  to  Madam  Showalter.  Let  me  indicate  my  apprecia- 
tion, Mr.  Chairman.  I  have  brought  5  copies  of  caribou  activity  at 
the  airport  in  Barrow  that  I  personally  saw  last  week,  and  I  would 
appreciate  it  if  Mr.  Markey  could  get  a  copy  delivered,  my  good 
Mend.  I  don't  beheve  he  has  been  up  there,  and  those  caribou  may 
be  there  today.  They  might  not  be  there  tomorrow,  but  they  were 
there  when  I  was  there  last  Thursday. 

Mr.  Hall.  I  am  not  sure  I  want  him  up  there,  but  I  will  dehver 
anythii^  you  want  to  him. 

Governor  MuRKOWSKl.  All  ri^t. 

Mr.  Hall.  Go  ahead. 

Governor  MURKOWSKI.  The  National  Governors  Association  sup- 
ports Ein  energy  policy  that  balances  energy  production,  efficiency, 
conservation,  environment,  quantity,  and  health  of  the  economy, 
and  our  policy  maintains  that  energy  issues  must  be  addressed  na- 
tionally, and  we  commend  you  for  ^at,  Mr.  Chairman,  while  still 
recf^nizing  very  stroi^ly  the  role  of  our  State  and  local  authorities 
over  environmental  and  land  issues,  and  that  was  discussed  at  the 
first  panel. 

We  believe  that  the  solution  to  the  need  for  energy  will  require 
increased  conservation,  energy  efGciency,  as  well  as  exploration  of 
new  energy  suppHes,  particularly  in  those  areas  where  States  sup- 
port the  development  and  production  of  energy  soxu-ces.  The  explo- 
ration should  include  environmentally  responsible  areas,  develop- 
ment of  national  and  traditional  fossil  fuel  sources,  and  greater  re- 
liance on  alternative  and  renewable  sources,  and  that  comes  as  no 
surprise,  because  when  I  left  my  chairmanship  in  2002,  you  were 
debating  basically  the  same  issues,  and  I  commend  you  for  your  in- 
sistence on  getting  on  a  bill  at  this  time. 

And  particularly,  we  think,  in  the  National  Governors  Associa- 
tion, the  titles  of  the  conference  agreement  dealing  with  enei^  ef- 
ficiency, renewable  enei^,  are  very  positive.  We  support  provisions 
of  the  oil  and  gas  title  that  will  promote  new  domestic  pi  action 
through  exploration  and  development  of  additional  n  m.  ' 
serves,  and  encourage  effective,  market-1  i      < 

support  production  of  natural  gas  supp 
firastnicture  in  an  environmentally  soni 
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We  would  also  like  to  see  a  reduction  in  the  impediments  that 
limit  natural  gas  production.  However,  we  are  mindful  that  many 
States  support  drUling  moratoria  off  their  shores,  and  we  respect 
that.  But  on  the  other  hand,  those  that  want  to  have  exploration, 
we  think  that  the  country  and  the  committee  should  stand  behind 
those  States,  if  the  prospects  are  indeed  there.  We  believe  that  the 
Federal  land  management  agencies  should  have  the  resources 
available  to  participate  and  coordinate  with  States  regarding  Fed- 
eral decisions  about  energy  exploration  and  production  on  Federal 
lands,  and  of  course,  we  continue  to  support  the  resources  in  Alas- 
ka find  the  Alaska  Natural  Gas  Pipeline.  With  regard  to  coEd,  we 
believe  that  the  conference  report  will  encourage  technologies  to 
utilize  coal  more  cleanly  and  more  efficiently  with  new  clean  coal 
technology.  The  development  euid  use  of  hydrogen  as  a  fuel  source 
will  be  encouraged  by  the  conference  report,  and  we  support  the 
Federal  assistance  for  research,  development,  as  well  as  dem- 
onstration projects. 

Some  provisions  of  the  electricity  title  continue  to  cause  concerns 
to  the  Governors.  While  we  strongly  support  the  development  of 
mandatory  rules  to  ensure  transmission  grid  reUabihty,  we  con- 
tinue our  longstanding  opposition  to  Federal  preemption  of  State 
authority  to  choose  the  location  of  interstate  transmission  lines. 
FERC  should  not  be  granted  the  power  to  override  State  law,  eveo 
as  a  backup  to  a  State's  decision  to  disapprove  a  project.  We  have 
yet  to  see  credible  evidence  that  States  have  abused  meir  responsi- 
bility to  balance  electric  transmission  needs  with  other  important 
public  consideration.  We  were  encouraged  that  the  conference  re- 
port recognized  the  importance  of  regional  solutions  by  preventing 
the  FERC  from  overriding  a  decision  by  a  regional  transmission 
siting  agency  established  by  interstate  compact,  hut  we  think  that 
there  is  still  work  to  do  on  this  provision,  and  we  hope  to  have  the 
opportunity  to  offer  our  suggestions,  Mr.  Chairman, 

Finally,  we  would  like  to  extend  our  support  for  the  mai^  con- 
servation initiatives  in  the  conference  committee  reporL  We  believe 
that  the  Federal  Government  should  promote  energy  conservation 
education  pn^rams,  and  fund  research  into  conservation  tech- 
nologies. Federal  funding  of  energy  conservation  programs,  includ- 
ing grants  to  States  should  be  enhanced.  The  development  of  en- 
ergjy-efficient  technologies,  including  fuel  efficient  engines,  and  ve- 
hicle technology  should  be  actively  promoted,  and  the  U.S.  Depart- 
ment of  Ene^y  should  be  provided  with  adequate  authority,  lund- 
ing,  and  stafong  to  under^ke  and  coordinate  conservation  activi- 
ties. 

I  want  to  thank  you  for  this  opportunity,  Mr.  Chairman.  I  would 
like  to  just  conclude  with  a  couple  of  other  references  with  r^Nrd 
to  the  coastal  plain,  which  has  been  discussed  this  morning,  llw 
U.S.  Geological  Survey  has  estimated  that  in  ANWR,  there  is  a  re- 
covery of  somewhere  between  5.7  and  15.9  billion  barrels  of  oil,  aoid 
as  noted  in  the  discussion  this  morning,  why,  we  have  already 
heard  that  the  pipeline  has  a  capacity  for  einother  million  barrds 
a  day. 

I  would  also  like  to  point  out  to  the  committee  that  the  State  a£ 
Alaska  has  the  jurisdiction  3  miles  off  ANWR,  so  the  entire  coa^ 
line  3  miles  out.  We  have  waited  patiently  for  the  Congress  to  ad- 
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dress  the  development  of  ANWR,  and  would  encourage  that  the  en- 
ergy bill  include  ANWR,  because  there  is  no  question  in  our  minds, 
based  on  our  production  experience  in  the  Prudhoe  Bay  area  that 
the  area  can  be  opened  safely. 

I  would  remind  the  committee  of  one  other  thing,  and  I  think 
this  is  oftentimes  lost.  We  have  lots  of  sources  of  energy.  We  have 
got  nuclear.  We  have  got  hydro.  We  have  got  solar.  We  have  got 
wind.  But  the  world  still  moves  on  oil,  Mr.  Chairman,  and  the  na- 
tional security  interests  of  our  Nation  rest  with,  I  think,  a  declin- 
ing security  in  the  sense  that  we  are  becoming  more  and  more  de- 
pendent on  sources  overseas,  which  certainly  affects  the  national 
eneivy,  and  we  look  at  our  world  here  pretty  much  consisting  of 
the  United  States,  but  £is  we  see  China,  where  they  are  getting  off 
their  black  bicycles  and  into  their  automobiles,  there  is  just  a  re- 
ality there  is  going  to  be  more  and  more  pressure  on  the  world's 
supply  of  oil,  and  u  we  can  reduce  that  by  producing  more  here  at 
home,  addressing  the  balance  of  payments,  creating  jobs  here  in 
America,  £ind  do  it  safely,  why,  then  we  should  do  it  with  dispatch, 
Mr.  Chairman.  And  certainly  my  State  happens  to  be  blessed  with 
a  huge  amount  of  resources,  particularly  in  the  area  of  oil  and  gas, 
and  as  you  know,  Mr.  Chairman,  I  will  conclude  that  the  Congress 
has  done  the  initial  authorization  on  the  gas  line,  and  the  State  of 
Alaska  is  in  the  process  of  negotiating  with  various  companies  that 
are  making  proposals,  including  the  State  contemplating  taking  an 
equity  interest,  putting  up  a  billion  dollars  or  thereabouts  of  equity 
to  assure  that  this  project  comes  to  reality,  and  that  would  provide 
this  Nation  with  about  a  30  year  supply  of  g£is,  at  neeu-ly  4  to  6 
billion  cubic  feet  a  day. 

So,  Mr.  Chairmeui,  I  think  that,  this  is  an  old  sayii^,  whether 
it  is  in  Alaska  or  Texas,  charity  begins  at  home.  Thank  you,  Mr. 
Chairman. 

[The  prepared  statement  of  Hon.  Frank  Murkowski  follows:] 


Mr.  Chairman  and  memberB  of  the  Committee  on  Enerey  and  Commerce,  t  a 
Frank  Muilurwski,  Governor  of  the  State  of  Alaska,  and  Chairman  of  the  Nation 
Governors  Aasodation  Natural  Pteaources  Comm 
be  on  behalf  of  NGA,  however,  I  will  have  bob 
condosion  of  my  statement. 

I  appreciate  the  opportunity  to  provide  comments  to  this  committee  as  you  con- 
rider  legislation  to  create  a  comprehensive  energy  policy  for  the  United  States.  NGA 
•ttpporta  an  energy  policy  that  balanceB  energy  production,  eSiciency  and  conaerva- 
tiooi,  environmental  quality,  and  a  healthy  economy.  Our  policy  maintains  that  en- 
ergy  iwnei  muat  be  addresHed  nationally,  while  still  recognizing  state  and  local  au- 
thoii^  over  environmental  and  land  use  issues. 

We  believe  that  the  solution  to  the  need  for  energy  will  require  increased  con- 
servation and  ene^  efficiency  as  well  as  exploration  of  new  energy  Bupplies.  That 
CKplamtion  ahould  mclude  environmentally  responsible  development  of  traditional 
fossil  fael  soorcee  and  greater  reliance  on  alternative  and  renewable  sources. 

In  particuler,  we  think  the  titles  of  the  Conference  agreement  dealing  with  energy 
effictana  and  renewable  energy  are  very  positive  and  will  provide  incentives  for  pro- 
grams tnat  help  encourage  new  techniques  and  technologies.  We  support  provisions 
of  the  oil  and  gas  title  that  will  promote  new  domestic  production  thixnif^  ezplo- 
ratioo  and  development  tii  additional  petroleum  reservee  and  encourage  effective 
*—''■-—-' a  that  will  support  prodocticKi  of  natnia]  i     ,  luppbaa  and  de- 


yGoogle 


104 

their  shores.  We  believe  that  federal  land  management  agencies  should  hare  the  re- 
sources available  to  participate  and  coordinate  with  states  r^rarding  federal  ded- 
sirais  about  energy  exploration  and  producti<Hi  on  federal  lan£.  And  of  course,  we 
continue  our  support  for  the  Alaska  natural  gas  pipeline. 

With  regard  to  coal,  we  believe  that  the  conference  report  will  encourage  tech- 
nologies to  utilize  coal  more  cleanly  and  efficiently.  The  development  and  use  of  hy- 
drogen as  a  fuel  source  will  be  encouraged  by  the  conference  report,  and  we  supp<Kt 
federal  assistance  for  research  and  development,  as  well  as  demonstraticMi  projects. 

Some  provisions  of  the  electricity  title  continue  to  cause  to  concern  to  Ctovemors. 
While  we  strongly  support  the  development  of  mandatory  rules  to  ensure  trans- 
mission grid  reliability,  we  continue  our  long-standing  opposition  to  federal  preemp- 
tion of  state  authority  to  choose  the  location  of  interstate  transmission  lines.  Ine 
Federal  Energy  Regulatory  Commission  (FERC)  should  not  be  granted  the  power  to 
override  stat«  law,  even  as  a  backstop  to  a  state  decision  to  disapprove  a  prcgect 
We  have  yet  to  see  credible  evidence  that  states  have  abused  their  responsitelity  to 
balance  electricity  transmission  needs  with  other  important  pubUc  considerationB. 

We  were  encouraged  that  the  conference  report  recognized  the  importance  of  re- 
gional solutions  by  preventing  the  FEIRC  from  overriding  a  dedsioD  by  a  r^ional 
transmission  sitii^  agency  estabhshed  by  int«rstate  compact,  but  we  think  th^ 
there  is  still  work  to  do  on  this  provision,  and  we  hope  to  have  the  oppcsttmit?  to 


Finally,  we  would  like  to  extend  our  support  for  the  many  conservation  incentives 
in  the  conference  committee  report.  We  beheve  that  the  federal  government  should 
promote  energy  conservation  education  programs  and  fund  research  into  conserva- 
tion technologies.  Federal  ftmding  of  enei^  conservation  pn^rams,  including  grants 
to  states,  should  be  enhanced.  The  development  of  enen;y  efficient  technologies,  in- 
cluding fiiet-efficient  engine  and  vehicle  technologies,  should  be  actively  promoted. 
IIm  U.S.  Department  of  Energy  should  be  provided  with  ade<)uate  aathcaity,  staff- 
ing, aad  funaing  to  undertake  and  coordinate  conservation  activities. 

Thank  you  very  much  for  this  opportunity  to  share  NGA's  pohcies  with  you. 

I  recognize  that  certain  aspects  of  oil  and  gas  development  are  not  wittun  the  ju- 
risdiction of  this  Committee.  However,  I  want  to  make  some  brief  comments  con- 
cerning three  oil  and  gas  issues  of  interest  to  Alaska  and  the  Nation; 

ANWR 

The  Coastal  Plain  of  ANWR  has  been  determined  to  be  the  most  promising  nn^- 
plored  petroleum  province  in  North  America,  the  only  area  with  the  potentiaTto  dis- 
cover an  "elephant"  field  like  Prudhoe  Bay.  Thus,  the  US  Geological  Survey  has  esti- 
mated that  the  amount  of  technically  recoverable  oU  beneath  the  Coastal  Plain 
ranges  between  5,7  billion  (95%  probability)  and  15.9  bilhon  barrels  (S%  pnd>ahility) 
at  $25  per  barrel.  At  $50  per  barrel,  all  of  the  known  physical  reserves  would  be 
economic,  thereby  increasing  these  estimates  significantly.  The  Coastal  Plain  m^ 
also  contain  siguficant  deposits  of  natural  gas. 

Oil  from  ANWR  represents  a  secure  domestic  supply,  which  could  help  fulfill  US 
demand  for  twenty  five  years  or  more.  Government  studies  suggest  that  the  Coaatal 
Plain  could  produce  a  ten  year  sustained  rate  of  one  milhon  barrels  per  day. 

The  development  of  ANWR  would  reduce  US  dependence  on  unstable  fi>rMgn 
sources  of  crude  oil.  such  as  oil  from  the  Middle  East  and  OPEC  countries 

ANWR  oil  would  reduce  the  US  trade  deficit,  a  large  percentage  of  whidi  ia  di- 
rectly attributable  to  the  importation  of  crude  oil.  now  totaling  approximate^  60% 
of  daily  consumption  and  rising 

Incremental  production  fi^m  the  Coastal  Plain  of  ANWR  should  h«lp  reduce  price 
volatihty  in  the  US.  In  this  regard,  recent  supply  disruptions  affecting  Nigeria,  mui, 
Norway,  and  the  Gulf  of  Mexico  illustrate  how  even  relatively  low  l^ela  of  produc- 
tion can  influence  the  worid  price  of  oil 

ANWR  development  would  create  hundreds  of  thousands  of  American  joba  aSsct- 
ing  virtually  every  state  by  providing  a  secure  supply  of  petroleum  and  by  creating 
a  demand  for  goods  and  services 

Oil  and  gas  development  in  ANWR  is  not  a  panacea.  Such  development  shoald 
be  part  of  an  ertei^  poUcy  which  includes  the  development  of  alternative  tada,  toA 
efficiency,  conservation,  and  other  measures.  However,  gasoline  and  other  [nndncta 
refined  from  crude  oil  will  continue  to  fiiel  our  transportation  system  for  the  fb*oiw» 
able  fliture 

Experience  on  the  North  Slope  demonstrates  ttiat  ANWR  can  he  developed  in  a 
manner  that  protects  the  environment  and  which  provides  greater  si  *  '    " 

exist  in  other  parts  of  the  world: 
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•  Adranced  technolt^y  sudi  as  horizontal  drilling,  multiple  well  completioriB,  and 

smaller  drilling  pads,  ensures  that  the  footprint  of  development  would  be  less 
tliBD  2,000  acres  (approxiniatety  the  size  of  an  average  farm  in  South  Carolina 
or  the  equivalent  oi  one  letter  on  the  front  pa^e  of  the  New  York  Times) 
■  The  Coastal  Plain  of  ANWR  comprises  approximately  1.5  million  acres  in  a  NS' 
tia&al  Wildlife  Refuge  that  includes  over  19  million  acres  (the  size  of  South 
Carolimi)  of  which  8  miUion  acres  has  been  designated  b^  Congress  as  wilder- 
ness and  hence  would  be  off  limits  to  any  commercial  activity 

•  Oil  development  is  compatible  with  the  protection  of  wildlife  and  their  habitat. 

For  example,  North  Srope  caribou  herds  have  remained  healthy  throu^out  pre- 
vious oil  development.  In  fact,  the  Central  Arctic  caribou  herd,  which  is  located 
in  and  around  Prudhoe  Bay,  has  increased  10  fold  in  the  last  20  years 

•  For  most  of  the  year,  the  Coastal  Plain  of  ANWR  is  a  frozen,  desolate  area.  Expe- 

rience demonstrates  that  seasonal  restrictions  and  other  environmental  stipula- 
tions can  be  utilized  to  protect  caribou  calving  (6  weeks  in  the  summer),  migra- 
tory birds,  and  fish 
the  employment  and  economic  benefits  that  would  accrue  to  them, 


Gat»d  on  ^e  Coastal  Plain,  have  expressed  their  support  for  development 

Var  the  past  6  years,  the  administration  of  President  George  W.  Bush  has  strong- 
ly su|nK>rted  respcHisible  oil  development  in  the  Coastal  Plain  of  ANWR  in  reco^- 
"-T1  of  the  economic  and  national  security  benefits  that  would  accrue  to  the  n"*"" 


The  Bush  administration  has  estimated  for  budgetary  purposes  that  the  initial 
^lase  of  ANWR  development  would  generate  $1.2  hillion  to  the  Federal  treasury  in 
Fiscal  Year  2007. 

Responsible  oil  and  gas  development  in  the  Coastal  Plain  is  supported  by  a  broad 
qiectrum  of  groups  and  oiganizations,  including  businesses,  labor  unions,  petroleum 
nSMV  and  otuers.  ANWR  has  become  a  symbol  in  the  philosophical  debate  over  de- 
velopment verBUSprotection.  However,  as  the  preceding  indicates,  the  facts  dem- 
mstrate  that  ANWR,  with  its  concomitant  benefits,  can  be  developed  without  sig- 
nificantly impacting  die  North  Slope  environment 


Methane  gas  hydrates  are  a  hi^y  concentrated  crystalline  form  of  natural  gas 
that  occurs  m  deep  ocean  basins  and  in  arctic  regions.  The  United  States  Geologic 
Survey  eatimates  Alaska's  North  Slope  methane  Iwdrates  at  590  triUion  cubic  feet, 
with  an  additional  32,375  trilhon  cubic  feet  in  the  Beaufort  and  Chukchi  Seas, 

The  location  of  methane  hydrates  near  proven  conventional  gas  reserves  makes 
the  North  Slope  the  premier  area  for  methane  hydrate  research  and  f\iture  produc- 

Analysis  shows  that  North  Slope  gas  hydrates  should  produce  at  commercial 
rates.  TbiB  analysis  must  be  tested  throui^  a  Eovemment-sponsored  research  pro- 
gram and  possituy  followed  by  royalty  or  tax  relief  for  hydrate  development.  If  suc- 
'  '  ■'  "  substantially  extend  the  life  of  an  Alaska  natural  gas  pipe- 

ALASKA  NATUHAL  GAS  PIPELINE 

Last  October  Congress  enacted  and  the  President  signed  into  law  the  Alaska  Nat- 
ural Qas  Pipeline  Act.  This  essential  legislation  cleared  the  way  at  the  Federal  level 
for  proceesing  applications  for  an  Alaska  Gas  Pipeline  and  also  provided  loan  guar- 
antees that  will  reduce  the  risk  of  this  essential  national  interest  project. 

Aa  reqnb«d  by  the  Act,  the  Federal  Energy  Regulatory  Commission  has  moved 
quu^y  to  put  out  for  public  comment  proposed  open  season  regulations  that  wilt 
govern  access  to  the  Alaska  gas  pipeline,  Yest«rday,  the  FERC  issued  its  final  regu- 
btilMU.  We  welcome  that  swift  action  and  are  reviewing  the  regulations  to  ensure 
tbat  they  satisfy  the  Congressional  mandate  on  access. 

As  put  of  the  open  season  rulemaking,  the  four  FERC  Commissioners  traveled 
to  AndUMVge  and  neld  a  pubhc  hearing  on  the  regulations  in  early  December.  For 
llie  Ccmmission  itself  to  hold  a  hearing  out  of  Washington  DC  was  unprecedented. 
Tbt  commitment  of  the  Commission  to  hear  Alaskans  on  this  vital  issue  was  well 
received  and  I  applaud  the  Commission  for  doing  so.The  Department  of  Energy  is 
also  beginning  to  organize  its  process  for  hearing  mterested  parties  and  woiking  out 
tiie  debiils  c^the  feoeral  loan  guarantees  authonzed  by  Octater's  li 

The  State  of  Alaska  has  been  busy  doing  its  part  to  fbeter  an  ""     — I  Qaa 
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qualified  progecta.  As  we  apeak,  the  State  is  engaged  in  very  active  fiscal  contract 
negotiations  with  the  three  nuyor  Nordi  Slope  producers — Exxon  Mobil,  BP,  and 
ConocoPhillipa — and  also  with  IranBCanada,  In  addition,  the  State  is  analyzing  the 
merits  of  the  Alaska  Port  Authority  proposal  to  transport  liquefied  natural  gas  mm) 
Alaska  to  the  US  West  Coast.  The  State's  objective  is  clear—do  what  it  can  txt  bring 
a  pipeline  to  fi^iition  at  the  earliest  feasible  date.  My  objective  is  to  submit  one  or 
more  Stranded  Gas  Act  contracts  to  the  State  legislature  this  session. 

As  part  of  these  negotiations,  the  State  is  prepared  to  put  its  money  where  its 
mouth  is.  I  have  announced  that  the  State  is  willing  to  invest  its  own  capital  to 
take  a  risk  position  in  the  pipeline.  One  way  we  could  do  this  is  to  inveat  in  the 
[>ipeline  itaeu— take  a  multi-buUon  dollar  stake.  This  is  an  active  part  ol  the  nego- 
tiations. 

Mr.  Hall.  I  thank  you,  aind  you  are  exactly  right.  And  thank  you 
for  your  time,  and  not  just  today,  but  from  here  back  and  here  for- 
ward. We  need  you,  eind  we  do  excuse  you  at  this  time.  And  thank 
you.  I  express  our  appreciation  to  Mrs.  Showalter  for  conceding  to 
the  Governor,  and  recognize  you  now  for  as  much  time  as  you  use. 

STATEMENT  OF  HON.  MARILYN  SHOWALTER 

Ms.  Showalter.  Thank  you,  Mr.  Chiiir.  I  am  Marilyn  Showalter. 
I  am  the  President  of  the  National  Association  of  Regulatory  Utility 
Commissioners,  and  as  State  regulators,  we  are  the  ones  who  see 
that  utilities  fulfill  their  obUgations  to  provide  their  customers  with 
reliable  and  safe  electricity.  And  we  are  also  the  ones  who  pass  the 
bills  on  to  the  customers,  euid  who  face  them  directly  when  th^ 
have  a  concern. 

I  have  submitted  written  testimony,  but  I  want  to  emphasize  two 
points  here.  First  is  our  very  strong  support  for  the  reliabilil^  pro- 
visions in  the  bill,  and  I  am  referring  to  last  year's  conference  re- 
port. And  second  is  our  very  strong  concern  over  the  siting  provi- 
sions in  the  conference  report,  namely,  the  Federal  backup  author- 
ity. 

With  respect  to  reliability,  NARUC  has  loi^  supported  manda- 
tory reliability  standards,  and  we  support  the  current  language.  I 
wemt  to  emphasize  that  we  do  support  the  current  language,  and 
are  somewhat  concerned  if  that  would  be  changed.  Notably,  the 
current  language  reserves  to  the  States  their  appropriate  roles  re- 
garding resource  adequacy  and  safety  and  planning.  I  would  cau- 
tion against  iiyecting  into  the  rehabiUty  provisions  language  that 
actually  deals  with  economic  regulation.  When  you  think  about 
what  rehabUity  is,  it  is  the  physical  integrity  of  the  system.  It  deals 
with  the  physical  operation  and  standards,  and  these  standards 
can  and  must  obtain,  regardless  of  what  form  of  economic  r^pila- 
tion  you  have,  and  the  current  language  does  that. 

With  respect  to  siting,  we  oppose  the  current  language.  We  feel, 
as  I  think  Governor  Murkowski  said,  that  the  States  are  the  appro- 
priate place  to  m£ike  siting  decisions,  and  have  done  so.  For  a 
minute,  think  again  physicallv  what  transmission  is,  is  part  of  an 
integrated  physical  system,  the  other  parts  being  generation  and 
demand.  So  the  first  thing  that  States  do  is  decide,  along  with  the 
utilities  serving  their  customers,  what  is  the  appropriate  alt^ 
native. 

To  give  an  example,  one  of  my  utilities,  Puget  Power  recently 
needed  to  provide  more  resources  for  the  customers,  and  the  lowest 
hanging  fruit  was  conservation.  That  doesn't  take  any  transmission 
or  generation.  The  second  thii^  they  did  -waa  buy  a  natui^  gas 
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plant  that  was  conveniently  located,  and  did  not  require  a  trzins- 
mission.  But  the  third  and  fourth  resources  they  are  planning  to 
acquire  Eire  wind,  which  is  on  the  other  side  of  the  mountains,  and 
does  entail  transmission.  But  these  are  important  decisions  for  a 
utility  and  the  State  to  make  in  a  sound  fashion,  and  it  becomes 
difficult  if  the  transmission  is  isolated. 

The  second  aspect  of  this  is  that  it  may  not  be  the  case  that  pro- 
viding Federal  backup  authority  solves  any  problem.  Again,  I  can 
dte  to  a  utility  in  our  State,  Avista,  which  serves  Spokane.  It  has 
recently  completed,  or  sited,  3  different  transmission  facihties.  One 
involves  two  States,  Idaho  and  Washington,  involved  15  miles  of 
new  right  of  way,  45  miles  of  existing  right  of  way,  and  it  was  able 
to  site  and  resolve,  get  all  the  necessary  permits  in  8  months, 
which  is  quite  fast.  IVo  other  transmission  projects  that  they  re- 
cently completed  took  2  years  and  two  and  a  half  years,  from  the 
very  beginning,  of  design,  all  the  way  through  environmental  re- 
view, public  process,  permitting,  and  construction,  took  2  years  and 
two  and  a  half  years.  When  you  introduce  a  new  decisionmaker, 
namely,  the  Federal  Government,  I  think  it  changes  the  dynamic. 
In  the  cases  I  mentioned,  the  utility  was  quite  adept  at  forming  a 
collaborative  process  with  local  governments  and  other  stake- 
holders, and  was  able  to  achieve  what  it  did.  But  I  think  it  points 
out  that  States  are  capable  of  siting,  and  it  may  change  the  suc- 
cessfiil  siting  to  introduce  the  possibility  of  a  second  bite  at  the 
api^e. 

Thank  you  very  much. 

[The  prepared  statement  of  Hon.  Marilyn  Showalter  follows:] 


Mr.  Chairman  and  members  of  the  Committee,  I  am  Marilyn  Showalter,  Chair- 
woman of  the  Waahiiigtan  Utilities  and  Transportation  Commission  and  President 
cf  tlie  National  Aasociation  of  Regulatory  Utility  Comnussioners  (NARUC).  On  be- 
half of  NAROC,  thank  you  for  this  opportunity  to  share  our  views  with  you  today. 

NARUC  is  a  quasi-governmental,  nonprofit  organization  founded  in  1889.  Its 
membership  includes  tne  State  public  utility  commissions  for  all  States  and  terri- 
tori«8.  NARUC's  mission  is  to  serve  the  public  interest  by  improving  the  quality  and 
cffectiveneBS  of  public  utility  regulation.  NARUC's  members  regulate  the  retail  rat«s 
and  services  of  electric,  gas,  water  and  telephone  utilities.  We  have  the  obUgation 
under  State  taw  to  ensure  the  establishment  and  maintenance  of  such  energy  utility 
services  as  may  be  required  by  the  public  convenience  and  necessity,  and  to  ensure 
that  these  services  are  provided  at  rates  and  conditions  that  are  just,  reasonable 
and  nMidiscriminatory  for  all  consumers, 

NARUC  has  commented  many  times  on  the  various  energy  proposals  and  drafts 
that  have  been  reviewed  by  the  members  of  this  Committee  aunng  the  preceding 
Congreenes.  The  positions  expressed  in  this  testimony  are  consistent  with  the  posi- 
tjona  expreased  By  NARUC  during  the  energy  delil^erations  that  occurred  in  the 
108th  Congress. 

Conference  Report  108-375  (to  accompany  H.R.  6),  which  was  passed  by  the  House 
<rf  Representatives  in  the  t08th  Congress,  includes  many  positive  provisions  which 
NARUC  strongly  supports  including,  the  reliability  section,  LIHEAP  and  weather- 
ization  authorization  of  appropriations,  Price — Anderson  reauthorization,  support 
for  clean  coal  technologies,  renewable  energy  production  incentives,  efSciency  pn>- 
grams,  and  enhanced  penalties  under  the  FTA,  to  name  but  a  few.  However,  i 

's  today  will  be  focused  on  the  electricity  title  (Title  XII)  of  the  Report  hu^ 

RBUABlLTTf  STANDARDS 
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that  establishes  a  more  robust,  mandatory  model  for  the  enforcement  of  con^iliance 
vrith  mandatory  technical  reliability  standards,  provided,  however,  that  StatM  are 
not  preempted  on  resource  adequacy,  safety,  security,  and  planning  issues  and  can 
form  voluntary  regional  bodies  to  advise  FERC  on  implementation  of  the  standards 
within  their  regions.  Therefore,  NABUC  believes  that  Congress  should  mandate 
compliance  with  industry-developed  reliability  standards  on  the  tranamisaion  sys- 
tem and  preserve  the  authority  of  the  States  to  set  more  rigorous  standards  when 
in  the  public  interest. 

To  that  end,  CongreeB  should  include  in  any  reliability  legislatioa  a  savings  clause 
to  protect  exiating  State  authority  to  ensure  reliable  power  delivery  service,  and  a 
re^onal  advisory  role  for  the  States.  Additionally,  Congress  should  c 
States  continue  t<   '  '  ""    " 


NARUC  supports  the  electric  reliabiiity  provision  fotud  in  Si^tle  A  of  the  (Tod- 
ference  Report  passed  by  the  House  last  Congress. 

TRANSMISSION  SITING 

We  appreciate  the  efforts  that  have  been  made  in  an  attempt  to  alleviate  the  coo- 
cems  raised  by  NARUC  and  other  State  and  local  government  organizations  with 
regard  to  the  siting  proposals  floated  during  the  last  Congress.  However,  NARUC 
must  respectfully  oppose  Sec.  1221  of  the  Conference  report  due  to  the  FERC  back- 
stop provision  that  is  included,  Althoueh  efforts  have  been  made  to  produce  a  more 
moderate  backstop  proposal,  the  result  is  the  same:  FERC  will  have  authority  to 
override  State  deasions  on  transmission  siting. 

NARUC  opposes  this  FERC-override  provision.  States  should  retain  authority  to 
site  electric  transmission,  generation,  and  distribution  fadlitiea.  Congress  should 
support  the  States'  authority  to  negotiate  and  enter  into  cooperative  agreements  n* 
compacts  with  Federal  agencies  and  other  States,  in  order  to  facilitate  the  siting 
and  construction  of  electric  transmission  facilities.  And  Coiuress  should  support  the 
State's  authority  to  consider  alternative  solutions  to  such  mcilities,  such  as  distrib- 
uted generation  and  energy  efticiency.  NARUC  is  strongly  opposed  to  any  role  (di- 
rect or  backstop)  for  FERC  in  authorizing  or  siting  transmission  lines. 

Building  adoitional  transmission,  distribution  and  generation  can  be  difficult  A 
major  impediment  to  siting  energy  ioirastructure  in  general,  and  electric  trans- 
mission in  particular,  is  the  great  difficulty  in  getting  public  acceptance  for  needed 
faciUties.  Few  examples  have  oeen  documented  however,  beyond  anecdotal  accounts, 
that  a  State  action  (or  inaction)  is  solely  responsible  for  unreasonably  preventing 
a  needed  transmission  project.  Further,  the  limited  examples  that  may  eiiBt  do  not 
warrant  Federal  pre-emption.  Shifting  siting  responsibility  from  State  ^vemment 
to  the  Federal  government  will  not  necessfuily  make  siting  energy  dehveiy  infira- 
structure  any  easier.  There  is  no  "quick  fix"  to  a  difficult  siting  issue,  but  States 
are  better  positioned  to  identify  ana  evaluate  alternatives  to  a  specific  pnnect.  For 
example,  a  State  may  determine  that  a  transmission  line  is  not  necessaiT  ii  distrib- 
uted generation  is  used  instead,  saving  valuable  resources  and  protecting  dtiztms 
from  unnecessary  effects  of  the  transmission  project.  Additionally,  States  are  bettv 
positioned  to  hear  and  consider  comments  from  affected  citizens  and  businesses. 

TRANSMISSION  OPERATION 

NARUC  is  pleased  that  section  1232  takes  a  voluntary  approadi  to  RegiooBl 
Transmission  OrganizationB  (RTOs).  Section  1232  of  the  Report  language  allows  Ibr 
more  latitude  in  the  development  of  wholesale  power  markets  than  a  generic  "on»- 
size-fits-air  approach. 

Regarding  section  1236,  NARUC  believes  that  native  load  customers  should  be 
held  harmless  with  respect  to  such  issues  as  their  priority  of  service,  quality  of  serv- 
ice, and  allocation  of  joint  and  common  costs.  These  customers  have  bome  the  vast 
m^ority  of  the  costs  of  their  utility's  transmission  facilities.  Because  the  utility's  ob> 
ligation  under  State  law  or  FERC-approved  contract  is  to  provide  these  coDsunun 
reliafale  and  affordable  service,  they  should  not  bear  anv  burden  due  to  an  apen  ac- 
cess transmission  regime.  Further,  NARUC  supports  Federal  transmission  ptdidea 
that  assist  in  the  evolution  to  economically  and  environmentally  effidont  r^onal 
power  markets  that  provide  benefits  to  all  customers. 

TRANSMISSION  RATE  REFORM 
NARUC  members  are  aware  of  the  need  for  adequate  investment  in  enerejr  sector 
infi-astructure.  However,  section  1241,  which  would  provide  rate  incentives  fi 
participation,  fails  to  recogniie  t'    '  ''  '      "'   ''  ''  ■■>■■■- 

erally  required  to  obtain  State  co 
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membenhip  mouiras  the  utility  to  relinquish  control  or  divest  the  transmission  fo- 
GiHtiM  held  in  toe  retail  rate  base. 


TOth  regard  to  section  1242,  NARUC  is  supportive  of  transmiBSion  cost  allocation 
prapoaab.  NARUC  supports  a  pricing  policy  which  allocates  transmission  costs  in 
two  wajTB.  First,  tltoBe  costs  ne^HJed  to  maintain  the  reliabihty  of  the  existing  trans- 
nai—jiMi  ajnteiu,  should  be  recoverable  through  rates  paid  by  all  transmission  cus- 
tcmen.  Secmd,  the  cost  of  upgrades  and  expansions  that  are  necessary  to  support 
incremMital  new  loads  or  demands  on  the  transmission  system  should  be  home  by 
those  causing  the  upgrade  or  expansion.  Additionally,  any  cost  allocation  proposiu 
should  not  preclude  tbe  assignment  of  interconnection  cost  to  the  general  body  of 
ratepayers  within  a  State  when  that  State's  regulatory  body  determines  that  sudi 
allocation  is  in  the  pubhc  interest. 

PUKPA/NET  METERING/REAL-TIME  PRICINGMME  OF  USE  METERING 


otherwise  limit  State  authority  to  r^uire  mitigation  of  PUHPA  contract  costs.  Re- 
garding sections  1251  and  1252,  NARUC  regards  Net  Metering,  Real-Time  Pricing 
and  Time  of  Use  Metering  as  retail  issues  that  ought  to  be  subject  to  State  jurisdic- 
Haa  rather  than  Federal  legislation.  We  are  pleased  that  the  legislation  provides 
that  eadi  State  has  the  ability  to  determine  if  the  services  in  sections  1251  and 
1262  are  appropriate  for  State  implementation.  The  long-standins  NARUC  position 
is  that  implementation  of  tbese  programs  should  be  of  the  States^  own  choosing,  in 
tha  stoFu^  nwn  i^^o   ^T,A  T,^t  forced  on  States  under  timelines  and  Tninimuin  stand- 


Congress  should  retbrm  the  Public  Utility  Holding  Company  Act  (PUHCA),  but  in 
doing  so,  should  allow  the  States  to  protect  the  pubUc  through  maintainii^  efiective 
over^i^t  of  holding  company  practices  and  expanding  State  access  to  holding  com- 
painr  books  and  records,  uidependent  of  any  similar  authorities  granted  to  the  Fed- 
eral regulatory  bodies.  NARUC  believes  that  Subtitle  F  fits  within  our  criteria  for 
si^iport 

MARKET  TRANSPARENCY,  ENFORCEMENT,  AND  CONSUMER  PROTECTION 

lliere  is  an  increased  need  for  oversight  of  the  energy  markets  in  order  to  protect 
against  mailwt  abuse.  Electricity  price  volatility  has  raised  concerns  about  Xhe  in- 
t^ri^  of  wholesale  markets,  suggesting  a  much  greater  need  for  monitoring  of 
tnese  mariceta  by  regulatory  bodies,  llie  legislation  does  not  address  a  critical  con- 
cran,  the  State  regulatory  role  in  market  monitoring.  States  can  provide  a  "iirst  re- 
sponders"  view  of  energy  markets. 

However,  in  order  to  be  an  effective  market  monitor,  the  Stete  regulators  must 
have  access  to  all  necessary  data,  including  but  not  hmited  to  generating  plant  pro- 
duction, fuel  sources,  heat  rates,  and  both  scheduled  and  actual  transmission  path 
flows.  State  r^nilators  must  have  the  ability  to  review  this  type  of  data  in  order 
to  be  able  to  detect  market  gaming  and  attempts  to  obtain  and  exercise  unlaw^ 
market  power.  The  electric  industry  restructuring  efforts  of  the  federal  government 
and  the  various  States  are  based  on  an  assumption  that  wholesale  markets  are 
workably  competitive.  To  that  end.  pohcy  makers  must  have  the  ability  to  provide 
confidence  to  an  already  skeptical  and  uneasy  pubhc  that  the  market  is  not  being 
"Bamed."  This  confidence  can  be  provided  only  if  re^lators  are  able  to  access  tbe 
lUta  necessary  to  ensure  that  the  market  is  fimctioning  in  a  truly  competitive  fash- 
ion. To  tlie  extent  that  data  is  currently  shared  among  market  participants  for  pur- 
poses of  reliability.  Congress  should  ensure  that  it  is  also  available  to  regulators  and 
tliepublic. 

There  is  a  real  concern  Xhet  the  energy  markets  are  vulnerable  to  manipulation, 
and  there  needs  to  be  an  improvement  in  the  reliabihty  of  the  indices  used.  A  min- 
imum set  of  standards  should  be  estabhshed  for  how  price  reporting  occurs.  Regu- 
latory oversight  of  price  reporting  and  tiie  ability  to  impose  penalties  on  traders  that 
dont  comply  with  the  rules  should  help  ensure  that  energy  companies  follow  the 

The  energy  industiy  must  adopt  a  set  of  practiGes  and  benchmaiks  to  incri 
mtaket  transpannejr  and  to  help  reat(»e  public  oonfidence  in  t     US  aa     v  i 
kets.  11  the  goal  of  I^slatian  is  to  ensure  that  the  mark     i 
nkralate  the  market,  Uie  poUdes  on^t  to  provide  fin*  tn- 
Claims  that  data-rmorting  to  State  rwulabnv  will  r 
tagea  to  those  reptoting  are  qnirious.  To  the  CKtenl 
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thout  compromiBing  parties'  inter- 

NARUC  IB  pteased  that  the  Conference  Report  included  a  State  authority  provi- 
sion in  section  1287  to  complement  Federal  conaumer  protection  procemires. 
NARUC's  members  have  a  long-standing  commitment  to  consumer  protection.  In- 
deed, State  utility  conuniBsions  were  eBtablished  to  ensure  that  conanmerB  receive 
essential  services  without  fear  of  predatory  practices  and  pricing. 

The  States  are  capable  in  dealing  with  abuses  -that  occur  at  the  retail  level,  bt 
fact  many  of  the  States  that  have  moved  to  restructure  and  unbundle  their  retail 
electric  markets  have  in  place  laws  and  regulations  that  address  the  consumer 
issues  found  in  section  1287. 

MERGER  REFORM 

The  economic  efSciencieB  associated  with  free  and  substantial  competition  ma? 
not  be  realized  if  mergers  have  an  adverse  impact  on  competition  in  the. generation 
market.  In  moat  instances,  State  commissions  have  a  responsibility  to  ensure  that 
mergers  do  not  adversely  affect  the  availability  of  electricity  at  just  and  reaBonable 

A  clear  regulatoiy  policy  on  mergers  has  several  benefits,  including  (a)  giving  pn>- 
spective  merger  partners  more  certainty  on  how  regulators  will  treat  their  pro- 
posals, (b>  increasing  the  likelihood  that  the  actions  of  the  merging  parties  will  be 
consistent  with  the  public  interest,  (c)  assisting  regulators  in  distinguishing  efficient 
from  inefficient  mergers  and  mergers  which  increase  competition  from  mergers 
which  impede  competition,  and  making  the  review  process  more  efRcient  by  reonc- 
ing  the  need  to  relitigate  generic  policy  issues  in  each  case.  Federal  and  State  rt^- 
lators  should  thoroughly  evaluate  electric  utility  mergers  to  assess  their  impact  on 
competition  in  the  generation  market,  access  te  transmission  facilities  and  ulti- 
mately on  electric  rates.  Proposed  mergers  that  adversely  affect  generation  competi- 
tion or  create  situations  in  tlie  relevant  electric  markete  that  are  inconsistent  with 
antitrust  laws  should  be  disapproved.  FERC  should  be  required  to  establish  a  proc- 
ess for  review  of  a  merger  appncation  that  provides  for  effective  State  participation. 

NUCLEAR  WASTE  FUND  REFORM 

NARUC  believes  that  any  comprehensive  energy  legislation  should  include,  at 
iTiiniiniini,  a  section  that  addresses  the  issue  of  the  Nuclear  Waste  Fund.  In  1982 
the  Nuclear  Waste  Policy  Act  established  policy  that  the  Federal  government  is  re- 
sponsible for  safe,  permanent  disposal  of  all  high-level  radioactive  waste,  including 
spent  nuclear  fuel  frmn  commercial  power  reactors. 

Since  1963  ratepayers  in  States  using  nuclear-generated  electricity  have  paid  over 
$23  billion  in  fees  and  interest,  via  their  electric  utility  bills,  to  the  Nuclear  Waste 
Fund  (NWF)  in  the  U.S.  Treasury  in  what  was  te  have  been  a  self-financed  waste 
disposal  program.  Unfortunately.  Congress  historically  has  only  appropriated  a 
small  fraction  of  the  amount  of  revenue  going  into  the  NWF  to  develop  the  waste 
repository ...  resulting  in  a  balance  in  the  Fund,  now  over  $16  billion.  Previoue  at- 
tempte  to  address  the  gap  between  NWF  revenue  and  annual  appropriations  have 
been  either  embroiled  in  nuclear  waste  politics  or  faced  other  obstacles. 

Comprehensive  energy  legislation  should  include  a  section  to  reclassify  fees  paid 
by  utilities  to  the  Nuclear  Waste  Fund  as  discretionary  ofTsetting  collections  equal 
to  the  annual  appropriations  from  the  Fund  or  by  other  means  that  achieves  the 
result  of  having  appropriations  mateh  Fund  revenue.  A  good  starting  point  would 
be  the  language  found  in  H.R,  3981  or  HR  3429,  both  introduced  in  the  108di  Con- 
gress. 

"Hiank  you  for  your  attention  and  the  opportunity  to  comment  tod«r.  I  look  fbr- 
ward  to  your  questions. 

Mr.  Hall.  Well,  thank  you  very  much.  At  this  time,  Vic,  we  rec- 
ognize you.  I  am  proud  to  have  my  fellow  Texan  here,  a  guy  with 
a  history  of  success.  Our  Governor  Perry  appointed  him  to  fill  the 
unexpired  term  of  Tony  Garza,  who  went  to  Mexico  as  Ambassador, 
and  your  abilities  were  immediately  recognized  by  the  other  two 
members,  made  you  Chairman,  I  think,  after  about  4  months  you 
had  been  there.  And  you  ride  herd  on  the  most  important  enti^ 
for  the  State  of  Texas.  You  were  appointed  by  the  Secretary  of  Inte- 
rior to  serve  as  our  representative  to  the  Cmtor  Contineirtal  Shelf 
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Advisory  Committee,  and  we  thank  you  for  that,  and  recognize  you 
at  this  time  for  as  much  time  as  you  take. 

STATEMENT  OF  HON.  VICTOR  CARRILLO 

Mr.  Casrillo.  Thank  you,  Mr.  Chairman,  and  it  is  always  good 
to  see  you,  and  members,  thank  you  for  the  opportunity  to  api}ear 
before  you  here  today.  For  the  record,  my  name  is  Victor  CmtiUo. 
I  am  Chairman  of  the  Texas  Railroad  Commission,  and  in  spite  of 
our  name,  we  primarOy  oversee  the  oil  and  gas  industry,  the  pipe- 
line sector,  and  surface  mining  in  my  home  State.  My  background 
is  also,  in  the  enei^  sector,  as  a  former  exploration  geologist  and 
geoplwsicist  and  oil  and  gas  attorney,  and  now,  as  a  statewide 
elert^  official. 

I  am  here  today  representing  the  Interstate  Oil  and  Gas  Com- 
pact Commission,  or  lOGCC,  lOGCC  member  States  produce  over 
99  percent  of  the  oil  and  natural  gas  produced  onshore  in  the  U.S. 
Formed  in  1935,  the  lOGCC  is  a  Congressionally  ratified  interstate 
compact  liiat  include  30  member  and  7  associate  States,  and  our 
2005  Chainnan  is  Governor  Murkowski  of  Alaska.  The  lOGCC's 
mission  is  twofold.  It  is  to  promote  conservation  and  efficient  recov- 
ery of  domestic  oil  and  natural  gas  resources,  while  protecting 
human  health  and  the  environment.  And  though  many  would  have 
you  believe  that  those  dual  goals  are  mutually  exclusive,  let  me  as- 
stire  you  that  they  are  not.  Responsible  oil  and  gas  development 
and  stewardship  of  our  land  and  water  resources  can  both  be  ac- 
complished simultaneously.  We  see  it  done  daily,  in  Texas,  and  I 
am  sure  Governor  Murkowski  sees  it  daily  in  Alaska. 

We  hear  a  lot  about  imported  oil  and  our  dependence  on  foreign 
(ul.  It  may  come  as  a  surprise,  however,  that  our  country  is  still 
our  own  sii^le  biggest  supplier  of  oil  produced  domestically  either 
onshore  or  ofishore,  larger  than  the  individual  contributions  from 
Saudi  Arabia  or  Mexico  or  Canada.  This  is  production  from  our 
States,  from  Texas,  from  Alaska,  from  the  other  lOGCC  States.  In 
Texas,  for  example,  we  produce  about  6  trillion  cubic  feet  of  natural 
gas  per  year,  which  represents  over  25  percent  of  the  total  U.S.  de- 
mand for  that  clean  burning  fuel.  Togetiier,  the  lOGCC  States  still 
produce  a  great  deal  of  the  energy  we  all  critically  need  to  fiiel  our 
cars,  heat  our  homes,  and  power  our  economy. 

It  seems  at  times  that  with  this  misunderstanding  of  the  U.S. 
role  in  supplying  our  own  oil  and  gas  comes  acceptance  that  im- 
porting more  oil  is  our  best  or  only  option.  It  is  not.  With  proper 
policies  in  place,  the  domestic  oil  and  gas  industry  will  continue  to 
help  to  supply  that  demand  for  the  foreseeable  future. 

And  wMle  Texas  and  the  other  lOGCC  member  States  are  oil 
and  gas  producing  States,  we  are  also  consuming  States  that  share 
all  of  die  concerns  of  States  without  oil  and  gas  production.  In  fact, 
while  Texas  is  the  top  oil  and  gas  producing  State,  Texas  also 
ranks  first  in  overall  ener^  consiimption.  We  aU  need  a  steady 
source  of  enei^  at  reasonable  and  stable  prices.  A  secure  source 
of  domesticaUy  produced  oil  and  gas  is  in  everyone's  best  interest, 
producing  and  consuming  States  alike. 

"Die  lOGCC  has  prodi^ed  an  enei^  policy  d 
Dq>endient  Nation.    You  should  have  thiB  is 
Texas,  we  recently  completed  a  yearlong 
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Texas  enei^  plcui.  I  chaired  that  effort,  and  we  developed  10  key 
recommendations  that  we  believe  form  the  foundation  for  a  safe, 
stable,  and  secure  energy  future  for  Texas.  Our  plan,  much  like 
what  you  are  focusing  on  here  today,  recognizes  the  importance  of 
domestic  oil  and  gas  industry,  highlights  the  need  for  funding  to 
encourage  R&D  in  emerging  technologies,  recognizes  the  need  for 
additional  energy  education,  recognizes  the  need  for  efficiency  and 
conservation  measures,  and  encourages  diversification  of  our  en- 
ergy sources  to  include  liquefied  natural  gas,  clean  coal  tech- 
nologies, gasification,  and  renewable  energy,  such  as  wind,  solar, 
and  biomass. 

These  £ire  raany  of  the  same  issues  that  you  are  deiding  wiUi  on 
a  national  level.  The  U.S.  indeed  needs  comprehensive  ener:gy  pol- 
icy, from  the  top,  that  recognizes  the  posBibilities  and  moves  us  to- 
weird  solutions.  And  based  in  part  on  my  experience  in  Texas,  I  can 
say  that  the  bill  before  this  committee,  the  Energy  Policy  Act  of 
2005,  is  a  very  positive  step  forward.  The  bill's  oil  and  gas  provi- 
sions would  significantly  advance  the  cause  of  helping  the  U.S.  to 
maintain,  or  maximize,  rather,  the  production  of  its  domestic  oU 
and  natural  gas  resource.  In  particular,  the  lOGCC  is  hi^ily  sup- 
portive of  the  bill  provisions  dealing  with  access  to  public  lands, 
production  tax  incentives,  marginal  wells,  orphaned  and  abandoned 
wells,  hydraulic  fracturing,  and  storm  water  runoff. 

In  wrapping  up,  let  me  briefly  address  two  other  issues,  energy 
education  and  research  and  development.  Many  of  the  problems  we 
face  would  be  greatly  eased  with  better  public  understanding  of  en- 
ergy and  its  important  role  in  our  economy;  The  public's  relative 
lack  of  understanding  of  the  energy  industry  poses  a  real  barrier 
to  ongoing  development  of  our  natural  resources.  We  ui^e  the  Fed- 
eral Government  to  join  the  Governors  of  the  lOGCC  in  contrib- 
uting to  the  development  of  and  funding  for  national  energy  edu- 
cation. 

Finally,  I  muse  voice  concern  regarding  the  administration's  pro- 

Sosal  in  this  week's  budget  to  terminate  the  Fossil  Energy  Oil  and 
ratural  Gas  Program  at  DOE.  The  lOGCC  believes  strongly  that 
this  R&D  program  is  essentisd  for  domestic  producers  to  keep  pace 
technologically.  Small  and  medium-sized  oil  and  gas  producers  in 
particular,  who  incidentally  drill  most  of  the  onshore  wells  in  the 
U.S.,  simply  do  not  have  the  budgets  to  conduct  their  own  R&D, 
and  technological  advancements  allow  industry  to  find  and  produce 
more  domestic  oil  and  gas  more  efficiently,  and  even  where  we  al- 
ready know  it  to  exist. 

So  let  me  say  that  technology  should  be  fostered  and  encouraged. 
I  commend  you  on  proposing  a  comprehensive,  balanced  energy 
plan.  I  thank  you  for  the  opportunity  to  present  before  you  today, 
and  I  stand  ready  to  work  with  you,  emd  to  attempt  to  answer  any 
questions  you  may  have. 
[The  prepju-ed  statement  of  Hon.  Victor  Carrillo  follows:] 


Good  afternoon.  My  name  is  Victor  Carrillo,  1  am  the  Chairman  of  tlie  Railroad 
Conunisaion  of  Texas.  T  am  here  today  representinz  the  Interstate  Oil  and  Gaa  Com- 
pact CoinmisBion  (lOGCC).  With  the  permission  of  the  committee,  Td  like  to  submit 


yGoogle 


a  statement  and  the  attached  publications  for  the  record.  My  statement  today  will 


a  of  the  lOCiCC  produce  more  than  99%  of  the  oil  and  natural 
gaa  inwluced  onahore  in  the  United  States.  Formed  in  1936,  the  lOGCC  is  a  con- 
greBmxially  ratified  interstate  compact.  As  an  organization,  the  lOGCC  is  Uie  na- 
Boa'a  IfiBiding  advocate  for  conservation  and  wise  development  of  domestic  petroleum 
reaouicca.  Ae  organization  includes  30  member  and  7  associate  states.  The  mission 
of  the  lOGCC  ia  two-fold:  to  conserve  our  nation's  oO  and  gas  resources  and  to  pro- 
tect human  health  and  the  environment.  Always  chaired  by  a  Governor,  our  Chair- 
man in  2006  is  Governor  Murkowski  of  Alaska. 

We  bear  a  lot  about  imported  oil — about  our  dependence  in  this  country  on  upon 
fbreoga  oil.  It  may  come  as  a  surprise,  however,  to  most  Americans  to  learn  uiat 
we  Americant  are  atill  our  own  binest  supplier  of  oil— produced  domestically  either 
onahon  w  ofishore.  Thia  is  by  ana  large  production  from  our  stat«s,  like  my  state, 
the  state  of  Texas  or  the  29  odier  member  states  of  the  lOGCC.  Together  we  still 
latidnce  moat  of  Uie  energy  we  so  critically  need — to  fuel  our  cars,  heat  our  homes, 
and  power  this  country's  economy. 

It  seems  at  times  that  with  tlua  ignorance  of  the  role  of  America  in  supplying  its 
own  oil  and  natural  gas,  comes  acceptance  that  importing  more  oil  is  our  Best  or 
only  option.  It  isn't.  With  the  right  policies  in  place  it  most  certainly  doesn't  have 
to  be.  Flus,  no  country  in  the  worid  produces  its  oil  and  natural  gas  to  higher  envi- 
ronmental standards.  The  states  are  proud  of  these  environmentel  standards — and 
yea  it  is  largely  state  standards,  not  federal  standards,  which  dictate  how  our  oil 
and  natural  gas  is  produced  here  at  home. 

Huch  of  the  oil  we  import  is  produced  with  lower  euviromnental  standards,  risk- 
ing ground  and  surface  waters,  and  often  with  rampant  flaring  of  natural  gas  that 
u  imduced  altrng  with  the  oil  but  where  no  market  Tor  that  gas  exists.  Every  barrel 
of  oil  inqxMrted  must  also  ply  the  high  seas  in  tankers  nskioe  the  world's  shoreUnes. 


Yet  bm  at  home  we  often  wring  our  hands  and  bemoan  the  harm  to  the  environ- 
ment that  will  be  done  when  we  produce  here  at  home — never  really  getting  the 
bets  bat  willing  to  accept  most  of  our  information  from  the  soundbite-sized  wails 


rd  also  like  to  point  out  that  while  my  state  of  Texas  and  the  other  member 
•tatea  of  the  ICGCC  are  oil  and  natural  gas  producing  states,  we  are  also  con- 
suming states  and  therefore  share  all  of  the  concerns  of  states  without  oil  and  nat- 
ural gas  production.  We  all  need  a  steady  source  of  supnly  at  reasonable  and  steady 
prices.  A  secure  source  of  domestically  produced  oil  ana  natural  gas  is  in  all  of  our 
intereeta — producing  and  consuming  stote  alike. 

Thus  one  message  I  would  like  to  convey  here  today  is  that  with  the  right  policies 
in  place  there  is  nothing  that  should  stop  America  in  the  years  ahead  from  remain- 
ing its  own  biggest  supplier  of  oil  and  natural  gas — to  the  benetlt  of  all  of  America. 
But  America  does  need  a  pohcy  from  the  top  that  recognizes  the  possibilities  and 
mores  us  toward  solutions.  Several  years  ago  the  lOGCC  produced  an  ener^  policy 
document  entitled  "A  Dependent  Nation;  How  Federal  Oil  &  Natural  Gas  FoUcy  is 
Eroding  America's  Elcoiioniic  Independence."  A  copy  of  this  document  is  attached  for 
th»  record.  Tn  this  document  the  governors  from  oil  and  natural  gas  producing 
states,  throu||h  the  lOGCC,  offer  tbeir  views  of  what  our  national  energy  policy 
dumld  be.  This  document  defines  the  true  cost  of  imported  oil,  promotes  the  expan- 
■ion  of  research  and  development  efforts,  urges  a  reexamination  of  oil  and  natural 
gaa  development  policies  and  encourages  the  conservation  of  the  nation's  petroleum 


Hy  own  state  of  Texas  has  recently  undertaken  a  process  to  produce  a  Texas  En- 
ergy Plan  200B.  Created  by  the  Texas  Energy  Planning  Council,  the  Texas  Energy 
Flan  2005  contains  10  recommendations — forming  a  blueprint  of  enei^  issues  and 
actinia  for  the  state's  lawmakers  to  take  under  consideration  this  year.  As  Chair- 
man of  the  council,  I  worked  with  21  energy  production  legislative  and  industry 
leaden  to  mme  vp  with  these  recommendations.  While  I  don't  have  the  abili^  to 
detail  theae  actions  today,  I  feel  stron^y  that  we  have  addressed  the  key  enei^gy 
issues  &cing  Texas.  The  plan's  recommendations  addrese  many  of  the  same  issues 
dealt  with  in  the  Energy  Policy  Act  of  2005  and  which  I  will  hi^iU^t  today.  Tl 
jin-hula  Tax  Inoentivea,  Marginal  Well  Incentives,  Energy  Education  and  nasi  i>u 
and  Development. 

Based  cm  my  experience  in  Texas,  I  can  say  that  the  bill  b~' — 


today,  the  Ener^  Pidicy  Act  of  20(^,  is  a  very  positive  atep  fi 
natiual  gas  pronsii»s  en  this  bill  do  advance  the  cause  of  hdirii_, 
min  the  production  of  its  domestic  oil  and  natural  gas  resource. 
I  will  address  some  of  these  praviaiwis  directly. 
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First,  however,  I  would  like  to  voice  a  grave  concern  of  the  oil  and  natural  gas 
producing  states  concerning  the  AdministratiDn's  proposal  in  lliis  week's  budget  ^ib- 
mission  to  Congress  to  terminate  the  Fossil  Eneivy  Oil  and  Natural  Gaa  ^-Dgram 
at  the  U-S.  Department  of  Enei^  (DOE).  The  lOGCC  believes  strongly  that  DOE's 
Fossil  Enerey  Oil  and  Natural  Gas  R&D  Program  is  absolutely  neeessaiy  in  order 
for  United  States  domestic  producers  to  keep  pace  technologically.  Our  small  and 
medium>sized  oil  and  natural  gas  producers — who  drill  most  ot  the  wells  onshore 
in  the  U.S. — do  not  have  the  budgets  to  conduct  their  own  R&D.  The  modest  DOE 
Fossil  Ener^  oil  and  natviral  gas  budget  (just  under  $80  million  last  year)  provides 
our  domestic  producers  with  the  technolo^cal  edge  to  keep  producing  and  to  keep 
domestically  produced  oil  and  natural  gas  flowing  into  our  econonw. 

R&D  spending  can  help  lower  finding  costs,  improve  drilling  efficiency  and  recoV' 
ery  rates,  prolong  production  from  margnaUy  economic  wells,  minimize  losseB  to  the 
atmosphere,  improve  transportation  efficiency  and  the  updating  of  infrastructure. 
The  U.S.  Department  of  Energy  has  done  a  remarkable  job  with  a  tinv  research 
budget  over  the  years.  Not  only  do  we  not  recommend  terminating  this  valuable  pro- 
gram but  would  recommend  yearly  increases  in  research  dollars  directed  toward  oil 
and  natural  gas  research  and  development.  We  encourage  this  committee  to  voice 
its  concerns  with  the  Administration's  proposals  in  this  area. 

I  have  attached  a  copy  of  the  lOGCC  pubhcation  entitled  "Who  Will  Fund  Amer- 
ica's Energy  Future,"  lOGCC  Resolution  03.102  concerning  R&D  is  also  attached. 

The  following  are  some  specific  comments  on  the  oil  and  natural  gas  provisions 
contained  in  the  Enerey  Policy  Act  of  2005: 

Access  to  Public  I^ndB.  One  of  the  ways  we  can  expand  our  domestic  oil  and 
natural  gas  supply — to  bring  more  domestically  produced  oil  and  natural  gas  to 
market — is  to  more  fully  appreciate  the  crucial  role  pubUc  lands  and  access  to  those 
pubUc  lands  play  in  assuring  adequate  supphes  of  domestically-produced  oil  and 
natural  ^as.  The  states  of  the  lOGCC  do  not  believe  that  the  role  public  lands  pl^ 
in  ensuring  heat  for  our  homes  and  power  for  our  economy  is  adequately  appre- 
ciated by  energy-consuming  America. 

We  also  need  public  lands  on  which  to  build  the  pipelines  and  other  infrastructure 
necessary  to  bring  oil  and  natural  gas  into  our  cities  and  into  our  homes.  Restricted 
access  to  public  lands  also  impacte  the  abiUty  to  build  the  pipelines  neceaeary  to 
transport  that  resource,  particularly  natural  gas,  to  markets. 

Access  restrictions  come  in  a  nwriad  of  forms,  some  more  (^mous  and  some  nuxt 
onerous  than  others.  They  range  from  outright  prohibition  on  activities  to  new  proc- 
esses and  requirements  which  slow  and  increase  the  cost  of  drilling  or  building  nec- 
essary pipeline  or  other  infrastructure. 

Examples  of  outright  prohibitions  on  pubhc  access  include  Monument  designa- 
tions and  the  U.S.  Forest  Service's  Roadless  Plan.  This  Roadless  Plan  as  initiall; 
proposed  would  have  prohibited  road  building  in  56,5  million  acres  of  pubhc  lands 
where  no  roads  presently  exist.  Reports  in  the  press  indicated  that  this  plan  could 
lock  up  more  than  20  TCF  of  natural  gas.  This  is  equivalent  to  approximately  one 
year  of  present  U.S.  natural  gas  demand, 
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for  Environmentally  Sound  Natural  Gas  and  Oil  Production." 

Tax  Incentives.  Tax  incentives  are  a  powerful  tool  to  help  increase  the  supply 
of  natural  gas.  The  states  have  proven  this  with  their  own  tax  incentives  and 
lOGCC  stupes  have  documented  the  success  of  stete  tax  incentives.  Reference  ia 
made  in  particular  to  two  lOGCC  publications;  "Making  a  Wise  Inveetment;  TTie 
Economic  Impact  of  OU  and  Gas  Incentives"  and  Investments  in  Eneivy  Security: 
State  Incentives  to  Maximize  Oil  and  Gas  Recovery."  Copies  of  both  lOGCC  publica- 
tions are  attached. 

The  incentive  programs  to  assist  the  oil  and  natural  gas  industry,  documented  in 
these  publications,  have  proven  to  be  a  valuable  countermeasure  against  f^obsl 
price  volatiUty,  In  1999,  when  Investments  in  Energy  Security  was  first  publuhad, 
28  stetes  reported  some  type  of  oil  and  natural  gas  incentive  program.  Baaicalhr 
these  incentives  fell  into  two  categories:  those  providing  some  type  of  tax  baoeflt 
(monetary)  and  those  that  are  beneficial  while  providing  no  dirMt  state  monetaiy 

The  combined  impact  of  the  incentives  was  a  net  $113.2  bUlion  in  economic  ef- 
fects. States  invested  $2.8  bUlion  to  generate  these  economic  effects  through  tax  in- 
ductions. This  $2.8  billion  helped  ensure  more  than  30  times  that  much  for  State 
economies.  In  turn,  states  investing  the  $2.6  billion  received  more  than  ^  bUUoB 
in  state  and  local  taxes,  yielding  an  additional  $2  for  every  dollar  invented. 
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d  approxunately  S2.5  billion  in  additional  tax  revenue  whife  the  states 

■hcmldered  the  nsk. 

Had  these  incentives  not  been  in  place,  many  wells,  particularly  marginal  oil  and 
natural  gas  wells  (defined  as  wells  producing  10  barrels  or  leas  per  day  of  oil  or  60 
Hcf  or  less  of  natural  gas)  would  have  been  abandoned  during  the  1997-1998  price 
collapse.  "Ilijfl  would  have  meant  valuable  oil  and  natural  gas  lost  forever.  Had  these 
wells  been  abandoned  during  the  price  collapse,  the  state  and  local  economies  would 
have  loat  almost  $400  miUion  in  revenue.  More  importantly,  the  collective  economies 
would  have  lost  ^.S  billion. 

While  difficult  to  enact  in  tough  economic  times,  the  incentive  programs  adopted 


itives  for  the  development  of  conventional  and  unconventional  sovirces  of  domes- 
tic natural  gas  and  oil  through  the  extension  of  existing  programs  and  the  develop- 
ment of  new  initietiveB  including,  but  not  limited  to,  the  extension  of  Tax  Code  Sec- 
tion 29  credit  for  production  from  unconventional  sources. 

H*n^iial  Wells.  Another  important  issue  is  marginal  wells.  I  am  attachioe  a 
cop7  ofthe  2004  edition  of  the  lOGCC's  pubUcation  entitled  "Marginal  Oil  and  Gas: 
Vuti  tat  Economic  Growth."  This  report  represents  the  only  place  where  one  can  ob- 
tain stataaticfl  on  marginal  oil  and  natural  gas  wells  in  the  United  States.  Ma»inal 
wells  are  wells  that  produce  miniscule  quantities  of  oil  and  natural  gas  daily.  (Mar- 
giiial  oil  wells  are  defined  as  wells  oroducing  10  barrels  of  oil  per  day  or  less.  Mar- 
ginel  gas  wells  are  defined  as  proaucing  60  thousand  cubic  ieet  (Mcf)  per  day  or 
bas.)  m  most  parts  of  the  world,  these  wells  would  have  been  shut  in  years  a^. 
In  America,  they  are  a  significant  energy  resource.  Marginal  oil  wells  in  America 
{ntidnce  about  15%  of  our  domestic  oil  production  and  over  7%  of  our  natural  gas 
production.  There  are  almost  400,000  marginal  oil  wells  that  produced  more  than 
913  miUion  barrels  of  oil  in  2003. 

Ilie  reason  they  exist  is  lai^ely  because  of  tax  incentives  trom  the  states  that  al- 
lowed them  to  remain  economic  in  years  when  oil  prices  were  low.  Now  that  they 
are  hi(^  again,  these  wells  remain  to  contribute  to  o 


Hie  en^gy  bill  has  several  provisions  dealing  with  mar^al  weUs  and  we  ap- 
plaud Congress'  recognition  of  this  important  national  resource. 


Oiphaned  and  AlHindoned  Wells.  There  exist  in  the  United  States  s 
mataly  57,000  "orphan"  oil  and  natural  gas  wells.  These  are  wells  that  are  no  longer 
being  produced,  are  idle  without  approval  ofthe  state,  and  for  which  the  operator 
(who  drilled  and/or  operated  the  wells)  is  unknown  or  insolvent.  The  wells  were  usu- 
al^ diilled  and  operated  before  states  began  rigorous  regulation  of  oil  and  natural 
gas  production.  Tue  wells  oft«n  pose  a  significant  environmental  risk — of  contamina- 
Hoa  of  ground  and  surface  waters — unless  end  until  they  are  properly  plugged  and 
abandoned  under  supervision  of  the  state.  While  most  states  have  resource  oirected 
to  solving  this  prc^lran,  it  is  never  enou^ 
tedied  t£e  lOGCC  pubhcation  entitled  ^ 
Nation's  Idle  Oil  and  Natural  Gas  Wells." 

The  Energy  Policy  Act  of  2005contains  important  provisions  which  addresses  the 
(M^dumed  and  abandoned  well  issue  in  three  respects:  1)  assessing  and  addressing 
the  pFoUem  on  Federal  land,  2)  authorizing  a  pro^^m  of  technical  assistance  to  the 
states  through  the  lOGCC,  and  3)  creating  an  Orphaned  Well  Seclamation  PUot 
Rragnun.  llie  lOGCC  strongly  supports  these  provisions. 

^dranlio  Fracturing  RMfulation.  Another  issue  that  has  the  potentjal  to  limit 
natiual  gas  development  in  the  future  is  the  impact  of  the  LEAF  v  EPA  decision 
on  Iqrdrmilk  fracturing  in  the  United  States.  Hydraulic  fi:acturing  is  a  decade's  old 
proceas  for  completing  over  90%  of  the  oil  and  natural  gas  w^s  drilled  in  the 
United  States.  In  the  past,  the  states  have  been  responsible  for  regulating  this  proc- 
ess. In  1994,  an  environmental  group  in  Alabama  sued  the  Environmental  Prateo- 
tion  Agency  contending  that  natural  gas  welts  should  be  rMulated  as  tnu      'Tf     iA 
'-jection  weQs  under  ^e  Safe  Drinking  Water  Act  (SDWA).  Based  on  the  »     >■• 
'"-'wtioa'centainedin  theSDWA,  the  11th  Circuit  Court  of  Ano 
*A  ■hould  regulate  hydraulic  fiw:turing  even  the 
I  are  immediatdy  auAed  out  of  the  well  after  ]      > 
m  the  rock  to  free  the  natural  gas. 

Not  onlf  have  the  states  traditionally  rogulated  h' 
fiflrwfif  coodnded  tKat  not  a  aitgi*  instance  of  hi 
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in  over  one   million  hydraulic  fracturing  operations.   Thus,  state   regulation  has 

Craved  effective  in  protecting  drinking  water  from  all  drilling  activitiea,  including 
ydraulic  fracturing.  In  these  circumstances,  another  layer  of  regulatione  at  the 
Federal  level  would  not  result  in  cleaner  water  but  only  in  adding  significant  cost. 
Such  unnecessary  regulation  and  the  concomitant  cost  can  only  serve  to  retard  the 
development  of  much  needed  natural  gas  in  this  coimtry. 

The  lOGCC  has  a  resolution,  No.  03.101.  attached,  addressing  this  issue.  The 
lOGCC  applauds  the  provisions  of  the  Energy  Policy  Act  of  2005  in  this  respect. 

Stormwater  Runoff.  The  Environmental  Protection  Agency  has  proposed  a  regu- 
lation extending  the  requirement  for  a  pre-construction  Federal  permit  under  the 
Clean  Water  Act  (CWA)  to  encompass  building  sites  of  one  acre.  In  doing  so,  EPA 
has  interpreted  the  oil  and  gas  exemption  in  the  CWA  as  not  including  the  construc- 
tion period  for  the  well  site  and  any  needed  road  to  the  site.  However,  the  EPA  has 
opined  that,  as  soon  as  drilling  begins,  the  exemption  does  apply.  Thus,  EPA'e  pro- 
posed rule  would  only  apply  to  the  short  construction  period  (days  or  a  week)  fiv 
most  sites  in  the  lower-48  states.  It  is  estimated  that  Uiis  new  permitting  require- 
ment could  delay  drilling  operations  by  months. 

The  lOGCC  supports  the  provisions  of  the  Energy  Policy  Act  of  2005  which  ad- 
dress this  critical  problem, 

I  would  like  to  also  mention  one  other  area  of  great  concern  to  the  states  and  the 
lOGCC.  It  is  the  critical  need  in  this  country  for  energy  education. 

Energy  Education.  Many  of  the  problems  we  face  would  be  greatly  eaaed  with 
a  better  public  understanding  of  energy  and  its  important  role  in  our  economy.  The 
public's  relative  lack  of  understanding  of  the  enerra'  industry  poses  a  real  barrier 
to  oil  and  natural  gas  production  in  this  country.  Too  often,  under  the  banner  oT 
environmentalism,  natural  gas  development  projects  are  held  up  and  delayed  based 
on  misinformation  and  lack  of  understanding.  The  lack  of  energy  educatitm  in  this 
country  can  be  viewed  as  an  important  barrier  to  natur^  gas  development.  IC>GCC 
Resolution  03.106  "Urging  the  Need  for  a  National  Energy  Educatum  Program.'  is 
attached. 

The  lOGCC  urges  the  federal  government  join  the  governors  of  the  lOGCC  in  con- 
tributing to  the  development  of  a  national  educational  program.  The  lOGCC  has 
also  proposed  a  publicly  funded  energy  education  program.  Managed  by  the  Energy 
Elducation  Coorinnating  Council,  this  wide-ranging  program  woula  seek  to  reach  aS 
Americans  with  the  facts,  risks,  benefits,  and  costs  associated  witii  our  energy  sup- 
plies and  choices. 

Thank  you  for  the  opportunity  to  appear  here  today.  If  we  can  provide  any  addi- 
tional information,  please  do  not  hesitate  to  ask. 

Mr.  Hall.  And  I  thank  you  for  that,  and  I  thank  you  for  your 
leadership  in  that  Gas  Compact  Commission,  and  your  testimony 
kind  of  parallels  Mrs.  Showalter's  testimony  on  page  4,  about  the 
difficulty  of  public  approval,  and  I  will  ask  her  some  questions 
about  that.  But  first,  let  me  just  get  you  to  expand  a  Uttle.  You 
touched  on  it  at  the  end  of  your  comments,  but  in  your  testimony, 
you  state  that  your  organization  strongly  believes  tliat  DOE's  Fos- 
sil Energy  Oil  and  Natural  Gas  Program  is  absolutely  necessary  in 
order  to  Keep  the  United  States,  domestic  producers  to  keep  pace 
technologicedly. 

Tell  us  once  again  why  such  research  can't  be  shifted,  maybe,  to 
private  industry,  as  the  DOE  has  su^ested,  or  how  we  might  bet- 
ter work  out  of  tbe  dilemma? 

Mr.  Carrillo.  Certainly,  Mr.  Chairman,  and  we  have  seen  over 
the  years  a  lot  of  that  R&D  development  that  had  be^k  going  m 
in  the  private  sector,  that  has  gone  away.  So  it  is  incredib^  impor- 
tant to  maintain  such  a  program  at  the  DOE.  I  believe  the  budgBt 
is  roughly  $80  million  or  so,  which  is  a  lot  of  money,  but  in  tne 
grand  scheme  of  things,  not  all  that  much.  And  it  is  these  tedmo- 
logical  advancements  that  allow  industry,  again,  to  Gad  and 
produce  more  domestic  oil  and  gas.  It  is  technological  advaqef)^ 
ments  like  horizontal  drilling,  enhanced  fracture  techniqaea,  fat  ^t^ 
ample,  that  have  allowed,  back  in  Texas,  the  Barnett  ShalaQM 


^b^dik)ogIe 


117 

play,  near  Dallas/Fort  Worth,  to  develop  into  the  largest  producing 
gas  field  in  Texaa,  and  one  of  the  hottest  gas  plays,  really,  in  the 
Nation. 

The  USGS  estimates  that  Eilmost  30  tcf,  30  trillion  cubic  feet  of 
gas,  can  be  found  in  that  one  play.  Technology  should  be  fostered 
and  encouraged,  and  we  encourage  this  group,  in  fact,  to  voice  con- 
cerns over  that  one  provision  in  the  budget,  also, 

Mr.  Hall.  Thank  you.  Mr.  Caruso,  how  much  of  a  contribution 
do  you  see  additives  such  as  ethanol  making  in  the  domestic  supply 
of  gasoline  with  and  without  the  Energy  Pohcy  Act  of  2005's  renew- 
able fiiel  standard?  Where  are  we  that,  and  expound  on  that  a  little 
bit  for  t^e  record,  please. 

Mr.  Caruso.  In  our  base  case,  or  the  reference  case,  that  I  pre- 
sented this  morning,  ethanol  would  account  for  about  4.5  billion 
gallons  by  2025,  and  in  the  Energy  Pohcy  Act  that  was  proposed 
last  year,  was  tiie  requirement  to  go  to  5  billion  gallons  by  2012. 
So  clearly,  if  the  energy  bill  were  passed,  it  would  be  substantially 
highnr  I  believe  the  number  we  had  in  the  analysis  we  did  of  the 
bill  w£us  that  it  would  be — exceed  6  billion  gallons  by  2025,  com- 
pared with  4.5  under  our  business  as  usual  outlook.  So  it  would 
add  more  than  1.5  biUion  geillons. 

Mr.  Hall.  I  themk  you  for  that.  Ms.  Showalter,  I  alluded  to  a 
page  of  your  testimony.  You  oppose  any  FERC  role  in  siting  trans- 
mission, even  a  backup  or  a  backstop  role.  You  also  state  that  one 
reason  for  the  difficulty  is  public  approval,  and  your  colleague  has 
concurred  with  you  there,  basicEilly.  But  doesn't  this  argument  for 
some  form  of  FERC  backup  jurisdiction,  to  look  at  overall  national 
needs  when  local  interests  might  prevent  needed  transmission 
work  into  your  theory?  Give  us  the  benefit  of  your  feelings  on  that. 

Ms.  Showalter.  Well,  the  fact  that  siting  can  be  difficult,  and 
I  should  say,  I  don't  think  it  always  is,  but  the  fact  that  it  can  be 
I  don't  think  means  that  the  Federal  Grovemment  is  the  best  place 
to  resolve  it.  Siting  decisions  are  difficult.  And  that  is  what  we  are 
paid  to  do.  Everytiiing  we  do  is  difiicult.  Our  rate  cases  are  dif- 
ficult. They  involve  competing  principles,  competing  parties,  and  a 
lot  of  money,  and  siting  is  like  that.  I  think  that  the  issue  is  what 
level  is  best  able  to  resolve  these  things,  in  the  mmn.  It  would  be 
veiy  unfortunate  if,  because  of  a  single  siting  problem  somewhere, 
the  whole  country  went  to  a  Federal  oversi^t,  and  that  had  the 
effect  of  bogging  down  a  lot  of  siting  that  does  get  accomplished, 
and  that  was  the  point  I  was  trying  to  make.  If  State  ofBcials  know 
that  they  are  the  ones  who  are  going  to  have  to  make  this  decision, 
and  be  held  accountable  for  it,  they  do  take  their  job  very  seriously. 
If  you  know  that  you  don't  have  to  make  that  heird  decision,  be- 
cause maybe  somebody  else  will  make  it  for  you,  or  if  aU  the  par- 
ties  know  that,  you  introduce  kind  of  a  two  step  proo  i,  it  seems 
to  me  in  many  cases  that  will  slow  down  the      i     pz  rather 

than  speed  it  up. 

Mr.  Hall.  Well,  I  guess,  you  ki        I 
feasor  asked  a  student  did  he  km     ' 
apathy,  and  he  said  1     didnt  k 
citinff  tiiat  as  your  p       i 
woum  be  times  iriien 
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trouble  and  the  knowledge  to  participate,  or  I  think  you  have  indi- 
cated that  in  some  States,  they  prevent  it? 

Ms.  Showalter.  Well,  I  have  to  say,  in  my  experience  from  the 
West,  I  don't  know  of  a  single  transmission  facuity  that  has  not 
been  sited  and  completed. 

Mr.  Hall.  Okay. 

Ms.  Showalter.  That  is  the  evidence,  and  I  am  aware  that  there 
may  be  a  problem  in  New  England. 

Mr.  Hall.  That  is  good  testimony,  and  I  thank  vou  for  it.  Mr. 
Boucher,  I  recognize  you  at  this  time  for  as  much  time  aa  you 
would  like. 

Mr.  Boucher.  How  generous.  Thank  you,  Mr.  Chairman. 

Mr.  Hall.  Up  to  8  or  10  minutes. 

Mr.  Boucher,  There  is  always  a  limit  in  life.  Ms,  Showalter,  let 
me  congratulate  you  and  NARUC  for  taking  the  position  you  have 
with  r^eird  to  Federal  authority  concerning  transmission  siting.  I 
agree  with  you.  I  think  the  record  is  devoid  of  any  real  example 
of  instances  where  the  States  have  unreasonably  delayed  or  inap- 
propriately refused  to  issue  the  required  permits  for  the  siting  of 
needed  transmission.  So  tratnsferring  this  level  of  authorily  to  the 
FERC  is,  in  my  view,  not  justified,  and  1  commend  you  for  that 

1  suppose  the  provision  in  the  conference  agreement  that  we 
achieved  last  year,  and  the  draft  legislation  now  circulating  that  is 
the  most  universally  applauded,  is  the  provision  that  womd  make 
the  transmission  reliability  standards  both  mandatory  and  enibrce- 
able. 

Unlike  last  year's  conference  agreement,  however,  the  draft  legis- 
lation now  circulatii^  would  impose  a  spending  cap  of  $500  nulfion 
over  a  10  year  period — 1  guess  you  can  translate  that  as  $50  mil- 
lion per  year — on  the  ability  of  the  agency  that  would  enforce  these 
standards  to  carry  out  that  work.  Are  you  aware  of  that,  and  if  you 
are,  £ire  you  concerned  about  it?  Is  it  something  we  should  be  con- 
cerned about? 

Ms.  Showalter.  I  have  to  say  I  haven't  thought  about  tiiat.  I  can 
answer  just  in  more  general  terms,  which  is  in  my  view,  tiiere  is 
not,  and  should  not  be,  an  abstract  approach  to  transmission.  It  is 
a  real  thing  that  may  or  may  not  be  needed,  and  needs  to  be  re- 
viewed in  conjunction  with  the  partial  substitutes,  which  jire  gen- 
eration and  demand  response.  And  when  you  look  at  this  issue,  na- 
tionwide, in  the  abstract,  it  may  obscure  individual  decisions  tiisi 
individual  utilities  and  States  need  to  make,  and  should  make,  and 
they  should  be  made  on  a  needs  basis.  So  I  think  that  it  is  difficult 
to  generalize. 

Mr.  Boucher.  Let  me  ask  you  if  you  would  do  this  for  us.  Go 
back  and  take  a  look  at  the  effect  of  this  budget  cap. 

Ms.  Showalter.  Okay. 

Mr.  Boucher.  You  might  ask  others  at  NARUC,  maybe  your  pro- 
fessional staff,  to  focus  on  it,  and  if  you  have  any  concerns  about 
it,  if  you  think  that  this  should  raise  a  red  flf^  for  us,  send  us  a 
letter.  Let  us  know.  Would  you? 

Ms.  Showalter.  We  will  do  that.  Thank  you. 

Mr.  Boucher.  That  is  great.  Mr.  Caruso,  let  me  talk  a  bit  with 
you  about  projections  for  natural  gas  usage  going  forward.  About 

2  years  ago,  you  testified,  or  your  agency  did,  I  am  not  sure  it  was 
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in  your  person,  individually.  But  your  agency  presented  informa- 
tion to  us,  indicating  that  over  the  course  of  Uie  next  20  years,  ap- 
pnmmately  80  percent  of  the  new  electricity  generating  plants 
would  be  fueled  with  natiu'Eil  gfts.  In  the  intervening  2  year  period, 
the  price  of  natural  gas  has  escalated  even  further,  there  is  a  pro- 
jection, I  suppose,  that  it  is  going  to,  that  price  is  going  to  remain 
where  it  is,  or  perhaps  even  increase  over  time.  And  in  view  of 
that,  those  changes,  have  your  projections  changed?  Do  you  think 
tiiat  we  are  still  looking  at  80  percent  of  the  new  plants  over  the 
next  2  decades  being  fueled  wit^  gas,  or  is  that  some  lesser  num- 
ber? 

Mr.  Caruso.  We  have  actually  revised  that  number  down  a  bit 
in  the  last  2  years,  but  it  is  still  substantieil.  I  don't  have  the  pre- 
cise number  which  I  can  provide,  but  it  is  about  two  thirds  of  the 
new  electric  power  generation  that  will  be  gas-fired  under  our  lat- 
est outlook;  about  65  percent. 

[The  following  was  received  for  tiie  record:] 

From  2004  through  2006,  approximately  281  gigawatts  of  new  electricity  gener- 
ating capacity  are  pngected  to  oe  added  in  the  reference  case  of  the  2006  Annual 
Energy  Outlook.  Approximately  178  glgawatts  (63  percent)  of  the  total  added  are 
natural  gas-fired. 

However,  it  is  important  to  note  that  a  large  number  of  the  new  natural  gas 
plants  are  not  expected  to  operate  intensively  and  many  will  be  replacing  older,  less 
efficient  natural  gas  and  oil  plants.  Nearly  half  (81  gigawatts)  of  the  new  natural 
gas  fired  plants  added  are  expected  to  be  simple  combustion  turbines  or  small  dis- 
trflnited  generators.  These  types  of  facilities  are  generally  only  used  during  the 
hi^iest  demand  periods  and,  as  a  result,  their  natural  gas  use  is  limited.  Further- 
more, nearly  40  gigawatts  of  newer,  more  efficient,  natural  gas-fired  power  plants 
wiU  replace  older  less  efficient  natural  gas-fired  and  oil-fired  plants,  reducing  the 
increase  in  natural  gas  that  might  otherwise  be  expected. 

Mr.  Cabuso.  And  the  second  largest,  of  course,  would  be  coal. 
And  then,  there  would  be  about  10  percent  renewable,  to  make  up 
the  complete  100  percent  of  the  new  generation  capacity.  One  of 
the  interesting  things  we  discovered  in  the  last  year,  when  we  took 
a  hard  look  at  the  combined  cycle  gas  turbine  technology  and  had 
experts  come  in  and  examine  what  we  have  in  our  model  with  re- 
spect to  the  economics  of  combined  cycle  gas,  they  said,  oh,  you  are 
much  too  pessimistic.  We  are  doing  better  than  that  in  the  indus- 
try. So  even  with  a  higher  gas  price  in  the  2005  outlook  than  we 
had  in  the  2004  outlook,  we  actually  bumped  up  the  gas  going  into 
electric  power  generation. 

Mr.  Boucher.  Because  of  the  efficiency  produced 

Mr.  Caruso,  Yes. 

Mr.  Boucher,  [continuing]  by  combined  cycle. 

Mr.  Cakuso.  Improved  technological  efficiency  using  gas,  even  at 
a  hitler  price,  more  efficiently  than  other  fuels  and  tedmologies  of 
choice. 

Mr.  Boucher.  Anecdotally,  I  would  just  observe  to  you  that  in 
the  conversations  I  have  been  having  with  electric  utilities  lately, 
there  is  a  dramatically  renewed  interest  in  coal  and  in  the  poten- 
tial for  coEd  to  fuel  many  of  the  new  electricity  generating  plants 
that  will  be  constructed.  And  in  view  of  what  I  am  hearing  just 
anecdotally  in  these  conversations,  I  was  a  Uttle  bit  surprised  to 
see  your  projection  that  firom  the  year  2003  until  the  year  2025,  the 
amount  dE*  electricity  generated  by  coal  would  decrease  from  51  per 
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cent  in  2003  to  50  percent  in  2025.  How  confident  are  you  in  that 
projection? 

Mr.  Caruso.  Reasonably  confident.  Even  though  the  percentage 
declines  veiy  slightly,  1  percent,  as  you  point  out,  the  amount  of 
coal  utilized  grows  substantially.  In  fact,  after  2015,  when  gas 
prices  are  rising  as  projected  in  this  outlook,  coal  actusdly  does 
quite  well  in  terms  of  the  period  2015  to  2025--there  is  a  substan- 
tial amount  of  new  coal  generation  capacity  added. 

Mr.  Boucher.  Okay. 

Mr.  Caruso.  One  of  the  issues  is  that  there  is  so  much  gas  in 
the  pipeline,  combined  cycle  projects,  and  I  am  sure  the  next  pcmel 
will  get  more  precise  about  this,  certainly  up  to  2010  and  even  a 
httle  beyond  that  there  is  not  going  to  he  much  non-gas  generating 
capacity  added,  but  it  does  get  much  more  competitive,  as  I  say, 
after  2015. 

Mr.  Boucher.  After  that. 

Mr.  Caruso.  Yes. 

Mr.  Boucher.  And  what  about  natural  gas  prices?  How  do  you 
see  those  performing—— 

Mr.  Caruso.  Well- 
Mr.  Boucher,  [continuing]  over  the  next  20  years? 

Mr.  Caruso.  That  is  a  critictd  issue.  As  you  know,  it  is  about  $6 
per  thousand  cubic  feet  today  on  the  spot  market.  Our  model  indi- 
cates that  if  we  get  the  amount  of  liquefied  natural  gas  that  we 
project  in  this  outlook,  it  comes  in  at  a  very  reasonable  cost,  in  fact 
about  $3.60  or  so  into  the  Middle  Atlantic  States.  We  think  tibat 
it  would  put  some  downward  pressure  on  the  price  of  natural  gas. 
In  this  outlook,  we  have  it  going  below  $4  an  mcf  by  2010. 

Mr.  Boucher.  And  how  many  terminals  have  to  be  built  to 
achieve  your  projection? 

Mr.  Caruso.  It  depends  on,  of  course,  the  individtial  sizes  of  tlie 
terminals,  but  we  expect  it  will  be  in  the  neighborhood  of  atxait  10 
needed  to  be  built  to  meet  that  6.4  trillion  cubic  feet  of  LNG  that 
we  have  projected  by  2025. 

Mr.  Boucher.  And  given  the  challenges  of  building  even  one  ter- 
minal, how  realistic  do  you  think  it  is  that  we  will  l^  able  to  build 
10? 

Mr.  Caruso.  I  think  it  will  be  a  challenge,  and  we  do  see  some 
pn^ess.  There  are  about  5  of  those  projects  that  have  now  re- 
ceived some  level  of  approval  at  FERC,  or  the  Coast  Guard,  but 
there  are  certainly  challenges 

Mr.  Boucher.  The  big  challenge  is  at  the 

Mr.  Caruso,  [continuing]  at  the  State  and  loc£il 

Mr.  Boucher,  [continuing]  State  and  local  level, 

Mr.  Caruso.  T^ere  are  a  number  going  forward  offshore-Baha- 
mas, that  will  serve  Florida;  Baja,  Cmifomia,  that  wiU  serve  Cafi- 
fomia,  and  so  tiiere  are  some  positive  signs,  also,  the  Cheniere 
project  in  Freeport,  and  there  is  a  Sempra  project  in  Looisiana, 
as 

Mr.  Boucher.  One  additional  question.  We  have,  in  the  draft 
legislation,  a  series  of  tax  credits  that  would  be  awarded  to  electaic 
utihties  that  use  a  new  generation  of  clefin  coal  technolt^y,  and  we 
have  some  very  promising  technology:  integrated  gfisificatioii,  com- 
bined cycle,  resmts  in  0  SO2  emissions,  0  mercury  emiaaionB,  tike 
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ability  to  capture  CO2  and  sequester  it,  potentially  solving  the  glob- 
al warming  concerns  that  we  have,  insofar  as  fossil  fuel  generation 
contributes  to  it,  and  also,  getting  a  major  reduction  in  NOx,  about 
a  60  percent  NOx  reduction.  This  is  reedly  a  good  technology,  and 
it  would  enable  coal  to  be  burned  at  leaat  as  cleanly  as  natural  gaB, 
mayfoe  even  more  cleanly.  American  Electric  Power  has  decided  to 
adopt  this  technology  and  a  build  a  full  scale  conunercial  plant.  It 
is  the  first  utihty  in  the  country  to  publicly  commit  to  do  that.  And 
I  suBpect  otiiers  may,  as  well. 

We  think  that  the  movement  toward  that  technology  and  other 
promising  clean  coal  technologies  can  be  accelerated  rather  sub- 
stantially, if  the  tax  credits  and— investment  tax  credits  and  pro- 
duction tax  credits — contained  in  the  bill,  in  fact,  become  law.  Have 
you  looked  at  the  effect  those  tax  credits  would  have  on  the  projec- 
tions you  have  for  the  comparison  between  gas  and  coal  use,  and 
new  electricity  generation? 

Mr.  Cabuso.  We  actually  did  an  analysis  last  yeEu*  of  the  Con- 
ference Energy  Bill,  so  that  if  that  those  tax  credit  provisions  were 
in  that  Conference  Energy  Bill,  we  did  do  that  analysis.  I  would 
certainly  be  happy  to  make  that  available  to  you. 

[The  following  was  received  for  the  record-.] 

In  reaponse  to  e  request  received  firom  Senator  John  Sununu  on  February  2,  2004, 
EIA  perfbrmed  an  aaseasment  of  the  Conference  Energy  Bill  (CBB)  of  2003.  The  full 
ana^sia  ia  available  at  the  following  link:  http://www,eia.doe.gov/oiaG'aervicerpl/ 
pceb^dC'eroiaft2004)02.pdf 

niu  report  summarizea  the  CE!B  proviaions  that  can  be  modeled  using  the  Na- 
tional Enngy  Modding  Syatem  (NEMS)  and  that  have  the  potential  to  affect  energy 
supply,  and  prices.  The  impacts  are  estimated  by  comparing  the  pn>- 
1  on  CEB  provisions  with  the  Annual  Energy  Outlook  2004  (AEO2D04) 

With  leapect  to  electric  generating  technologies,  the  CEB  contained  provisions  to 
■timulate  ue  development  of  clean  coal  technologies,  advanced  nuclear  plants  and 
reaevrable  generators.  In  our  analysis,  by  2006  me  provisions  of  the  CE!B  resulted 
in  (lie  addition  of  22  gigawatts  of  advanced  coal  capacity,  and  2  f^gawatts  of  non- 
hydroelectric  renewable  capacity.  The  impact  on  non-hy^^lectric  renewable  capac- 
ity  is  actually  larger  in  the  near  term  becauae  the  renewable  production  tax  credit 
(FTC)  is  extended  for  two  years  and  then  aunsets.  The  CEB  was  found  to  stimulate 
7  gigawatts  of  additional  non-hydroelectric  renewable  capacity  by  2010;  however,  by 
2(ffiS,  the  difierences  between  the  reference  and  CEB  cases  are  amall. 

Overall,  EIA  found  that  tite  impacts  on  electrid^  sector  coal  and  natural  gaa  use 
to  be  small.  The  22  g^watts  of  new  advanced  dean  coal  capadty  genen£y  dis- 
placfld  conventianal  ooal  capadty.  These  advanced  coal  plants  are  more  efficient 
than  cmventional  coal  plants  so  they  can  generate  the  seme  amount  of  electridty 
iriiile  consuming  less  coal.  The  6  gigawatta  of  new  advanced  nudear  plants  also  gen- 
erally disi^acea  coal  capadty  that  was  expected  in  the  reference  case.  Relative  to 
the  reference  case,  the  net  effect  of  these  two  changes  was  2  percent  lower  coal  use 
in  the  power  sector  in  2010  and  3  percent  lower  coal  use  in  2026.  Natural  gas  use 
in  Ute  power  sector  was  prtgected  to  be  neariy  4  percent  lower  in  2010,  primarily 
because  of  the  increased  renewable  generation.  However,  by  2025,  the  difference 
was  less  than  1  percent. 

Mr.  Boucher.  I  would  appreciate  your  shcuing  with  me  any 
BnalyBis  you  have  done,  and  u'  you  have  not  done  one  on  that  spe- 
dfic  issue,  if  you  would  do  one  and  share  the  information  with  us, 
that  would  be  very  helpful. 

Mr.  Cakuso.  I  would  be  pleased  to  do  that,  sir. 

Mr.  Boucher.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 
I  ffiDpredate  your  patience. 

Mr.  Hall.  Tba  Chair  red^nizes  Mr.  Shimkus  for  5  mln 
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Mr.  Shimkus.  I  thank  you,  Mr.  Chairman.  I  always  enjoy  fol- 
lowing my  colleague,  Mr.  Boucher,  where  in  some  parts  of  the 
coxmby,  coal  is  still  king,  and  a  great  resource,  and  I  think  hie 
highlighting  on  the  research  and  development  and  the  clean  coal 
tax  credits  will  really  help  revive  and  establish  a  benefit  for  all  the 
country.  But  if  we  site  new  generating  facilities  around  mine 
mouth  plants,  using  the  new  clean  coal  technologies,  tind  we  cem't 
get  that  to  the  distribution  grid,  then  it  is  all  for  naught. 

So  before  I  go  to  our  State  regulator,  I  have  a  couple  questions 
for  you,  Mr.  Caruso.  If— when  the  public  finds  out  that  we  are  ex- 
cited about  an  LNG  facility  in  the  Bahamas,  that  is  going  to  pipe 
natural  gas  into  the  continental  United  States,  thus  losing  the  jobs, 
thus  losing  the  tax  bftse,  I  think  they  are  going  to  be  very  dis- 
appointed in  us.  And  you  mentioned  it.  I  have  been  following  this 
project,  and  this  is  not  the  only  one,  that  is  going  to  be  popping 
up  all  over  this  country,  and  there  is  a  jobs  issue  here,  and  there 
is  an  efficiency  issue  here  that  we  need  to  keep  before  the  public, 
because  I  find  that  unacceptable.  So  thfink  you  for  mentioning  that 

The — how  many  petroleiun  based  refineries  have  we  built  in  the 
past  20  years? 

Mr.  Caeuso.  Zero. 

Mr.  Shimkus.  How  many 

Mr.  Caruso.  Grassroots  refineries, 

Mr.  Shimkus.  Yeah.  How  many  ethanol  refineries  that  have  berai 
built,  do  you  know  a  number  for  that? 

Mr.  Caruso.  I  don't  have  that  number,  but  I  would  be  happy 

[The  following  was  supplied  for  the  record:] 

Although  EIA  does  not  collect  data  on  ethanol  refineriee,  some  informatics  is 
available  th>m  the  Renewable  Fuels  Association  (RFA).  According  to  HFA,  coinnt 
ethanol  production  capacity  (as  of  Februarj'  2005)  is  3739  million  Ksllons  per  year 
(mmgy),  with  another  689  mmgy  of  capaa^  under  conatruction.  La  eongreaaimul 
testimony,  RFA  has  stated  that  during  the. 25  years  preceding  2004,  76  ethanol  re- 
fineries were  built.  In  1980,  the  indus^  had  capacity  of  about  175  nungy. 

Mr.  Shimkus.  I  think  it  is  in  the  mid-20'8,  and 

Mr.  Caruso.  Yes. 

Mr.  Shimkus.  [continuing]  projected  to  grow.  Soy-based  proc- 
essing fuel  plants,  still  numerous  on  the  board.  Of  course,  I  am 
from  the  breadbasket  in  the  Midwest,  and  we  applaud  that.  But  we 
still  need  to  accept  the  basic  premise  that  we  need  to  build  new  re- 
fineries in  this  country.  Anything  that  we  did  in  the  last  energy 
bill,  or  I  knew  we  had — well,  actually,  we  had  foUowup  l^slation 
that  Chairman  Barton,  we  voted  on  the  floor  to  help  exp^te  the 
siting  of  refineries — wasn't  in  the  conference  report.  We  added  it  to 
the  conference  report. 

Mr.  Caruso.  But  no  new  refineries. 

Mr.  Shimkus.  Would  you  all  think  that  if  we  are  goin^  to  open 
up  the  H.R.  6  and  have  a  debate,  the  refinery  portion  might  be  a 
very  helpful  provision  in  addressing,  you  know,  fuel  needs  in  this 
country? 

Mr.  Caruso.  Well,  our  forecast  shows  that  we  are  going  to  need 
8  million  barrels  a  day  more  of  either  refinery  capacitv  in  tias 
country  or  abroad.  So  one  way  or  the  other,  right.  We  have  bad 
some  reasonable  refinery  capacity  growth  at  existing  sites.  We  have 
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probably  added  somewhere  in  the  neighborhood  of  150,000  barrels 
a  day 

Sfr.  Shimkus.  Right. 

Mr.  Cakuso.  [continuing]  over  the  last 

Mr.  Shimkus.  Yezih,  let  me  tell  another  story.  I  have  said  this — 
on  the  heiiring.  We  have  got  great  excitement,  people  coming  in  to 
me.  TTiey  want  to  pipe  down  heavy  crude  from  the  eastern  slope 
of  the  Canadian  Roclues  all  the  way  down  to  the  Gulf  to  find  a  re- 
finery that  can  crack  the  heavy  crude  instead  of  siting  a  refinery 
in  closer  proximity.  It  is  just  ridiculous,  until  we  move  on  this.  So 
obviously,  that  is  what  I  will  be  looking  at  also,  is  some  of  the 
m^jor  issues. 

Ms.  Showedter,  I  would  invite  you  to  come  to  Chicago,  Illinois, 
where  we  have  a  large  transmission  line,  which  we  have  been  un- 
able to,  for  I  am  going  to  say  generations,  to  get  sited  into  Wis- 
consin. There  are  examples  of'^tms  all  over  the  country.  And  all  we 
are  asking  for  in  this  transmission  debate,  is  the  same  provisions 
we  have  on  natural  gas.  We  want  to  give  the  public  utihty  commis- 
sioners the  opportunity  to  reconcile  these  differences,  but  I  think 
there  is  no  debate  that  this  is  an  interstate  commerce  issue,  and 
that  failure  to  act  by  the  State  conmiissioners  demands  that  we 
have  a  Federal  step-in,  at  least  a  date  certain,  to  push  decisions 
on  this.  And  I  will  be  very  shocked  if,  in  a  new  ener^  bill,  we  don't 
have  the  same  provisions  we  have  in  the  current  bill. 

You  took  exception  with  the  economic  dispatch  language,  which 
weis  my  language,  so — and  I  would  like  to  Imow  why,  and  my  col- 
league yesterday,  Mr,  Green  from  Texas,  good  friend,  talked  about 
efficient  dispatch.  So  I  think  this  is  an  issue  that  continues,  we  will 
probably  have  even  more  interest  in,  and  if  you  would,  could  you 
explain  the  problems  with  the  economic  dispateh  language? 

Afs.  Showalter.  I  want  to  be  clear,  because  I  am  not  certain  we 
are  talking  about  the  same  thing.  The  first  point  was  that  I  don't 
think  that  economic  rules  should  be  ii\jected  to  the  reliabihty  provi- 
sions. In  other  words,  the  physical  reliability  tmd  the  physical 
standards  for  operation  of  the  physical  system,  I  think,  do  not  de- 
pend on  what  form  of  economic  regulation  you  impose. 

On  economic  dispatch  itself,  I  have  to  say,  you  know,  I  don't  be- 
lieve NARUC  has  a  position  on  economic  dispatch,  but  I  wilt  say 
what  I  think  the  considerations  would  be.  If  you  require  economic 
dispatch,  it  eunounts  to  saying,  if  it  is  cheaper  that  day  to  operate 
tiie  system  using  one  plant  versus  another,  that  is  how  it  should 
be  dcme.  That  is  an  oversimplification 

Mr.  Shimkus.  Well,  I  think,  as  the  author,  I  think  it  is — ^it  was 
more  Hie  intent  that  if  it  is  more  cost-effective  for  the  local  system, 
to — and  then  to  block  an  economic  model  that  competes,  there 
should  be  analysis  of  that  cost. 

Ms.  Showalter.  Okay.  And  so  the  question  then  is  what  do  you 
mean  by  cost-effective,  tind  if  you  are  looking  at,  say,  spot-market 
prices  that  day,  or  running  the  system  that  day,  that  is  a  very 
short-term  approach  to  cost-efiet^ivenesB.  The  way  that  big  plants 
get  built,  if  you  are  asking  Wall  Street  to  invest  in  a  $600  milli 
plant  that  is  going  to  last  20  or  30  years,  the  inve  ir  in 
say,  well,  how  am  I  going  to  get  my  money  r 

plus  a  profit,  and  part  of  that  depends  on  that  ay 
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will  give  you  an  exeunple  of — Puget  Power  has  a  facility,  and  it  isn't 
used  all  that  often,  so  one  of  the  questions  would  be  should  th^ 
just  use  it  when  they  can  buy  gas  that  day,  that  is  economic.  But 
forcing  them,  or  going  toward  a  system  whereby  they  just  took  at 
the  gas  price  that  day  may,  in  fcict,  cause  them  not  to  buy  gas  in 
the  most  economic  way  possible,  which  would  be  diversiiy  over 
time,  some  short-term,  some  medium-term,  some  long-tenn.  But 
once  they  have  embarked  on  those  contracts,  then  they  need  to  pay 
that  amoxmt  of  money.  So  what  I  am  trying  to  pose  here  is  the 
problem  of  looking  at  what  is  economic  on  a  given  day  or  time,  and 
how  that  affects  me  longer-term  economic  use  of  the  system. 

Mr.  Shimkus.  See,  and  that  is  the  difference  between  the  two 
worlds,  a  regulated  world  versus  the  competitive  world.  The  «>m- 
petitive  ma^etplace  does  this  every  day  for  every  industry  and 
every  major  memufacturii^  and  investment.  They  have  to  take  that 
risk. 

Ma.  Showalter.  Right. 

Mr.  Shimkus.  They  got  to  look  out  and  say,  you  know,  I  am  not 
sure.  What  if  they — ^what  if  we  have  a  new  technology.  So  I  think 
we  will  agree  to  disagree.  I  just  think  that  that  is  why  we  want — 
those  of  us  who  believe  in  a  competitive  market  beUeve  that  the 
competitive  market  gives  the  best  services  at  the  lowest  price,  and 
it  demands  efficiency  and  reliability,  and  it  pushes  the  envelope  to 
the  betterment  of  all,  versus  the  regulated  market  that  is  going  to 
tiT  to  baby  the  system.  So  with  &at,  I  am  a  little  biased.  Mr. 
Chairman,  I  will  yield  back. 

Mr.  Hall.  The  Chair  recognizes  Mr.  Murphy  from  Pennsylvania 
for  5  minutes. 

Mr.  Murphy.  Thank  you,  Mr.  Chairman,  and  I  would  like  to 
thank  the  panel.  I  was  readii^  some  of  your  testimony.  I  am  sorry 
I  couldn't  be  here  for  all  of  it,  as  I  was  off  in  another  meetina,  but 
I  wanted  to  follow  up  on  some  of  the  issues  involving  natunu  raa, 
Mr.  Caruso,  because  it  is  im  issue  in  a  coed  and  gas  State  uke 
Pennsylvania,  where  we  consume  a  lot  and  have  a  lot,  it  is  a  con- 
cern to  me  to  make  sure  we  are  finding  ways— and  actually,  this 
is  probably  open  to  the  whole  panel — of  how  we  can  really  expand 
production  and  exploration  of  this. 

I  want  to  ask  in  a  general  way  with  regard  to  how  we  are  doing 
this,  by  the  U.S.  natural  gas  supplies,  and  bringii^  in  or  estab- 
lishing more — bring  in  foreign  sources  on  this.  First  of  all,  are  we 
estabfishing,  are  we  strengthening  foreign  resources  on  thia  at  the 
expense  of  being  behind  in  strengthening  our  own  research,  devd.- 
opment,  exploration  here,  the  way  things  are  going  with  expanding 
imports? 

Mr.  Caruso.  Well,  certainly,  the  upward  pressure  on  price  haa 
provided  a  lot  of  opportunity  for  private  sector  R&D  but  the  main 
problem  is  really  just  the  decline  rate  in  our  existing  conventional 
sources  of  natural  gas,  piirticularly  in  those  States  surrounding  the 
Gulf  of  Mexico.  We  see  most  of  the  new  growth  coming  from  uncoa- 
ventional  gas,  in  the  Rocky  Mountain  region  in  particular,  tiAt 
sands,  oil — gas  shale  and  coal  bed  methane,  which  is  eQbo  in  ot£er 
regions,  and  the  coming  on  stream  of  the  Alaska  natural  gas  trans- 
mission system  in  2016  in  our  outlook.  Even  with  that  substantial 
growth,  we  will  need  more  than  6  trillion  cubic  feet  of  LNG  to  mart 
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the  gap  between  what  we  think  demand  will  be  in  2025,  and  what 
we  thiiik  domestic  supply  will  be. 

Mr.  Murphy.  And  Uien,  that  all  points  toward  rising  prices  in 
natural  gas. 

Mr.  Caruso.  We  think  that  if  there  is  a  global  market  For  gas 
developing,  which  means  LNG  serving  not  only  the  Pacific,  wmch 
is  the  situation  today,  but  development  of  an  Atlantic  Basin  mar- 
ket, the  price  for  natural  gas  actually  can  come  down,  because  Mid- 
dle Eastern  gas  from  Qatar  could  be  delivered  to  the  Middle  Atlan- 
tic States  at  about  $3.60  an  mcf.  Today,  we  have  Trinidad  and  To- 
bago gas  delivered  to  Lake  Charles,  Louisiana,  at  about  $2.50. 

Mr.  Murphy.  And  what  level  does  it  need  to  be  to  spur  private 
sector  America  to  explore  more  here? 

Mr,  Caruso.  Well,  you  know,  I  think  at  $6  an  mcf,  there  is  enor- 
mous incentive,  and  our  drilling  rates  and  rigs  in  operation  are  as 
hi^  a  number  today  as  they  have  ever  been.  The  problem  is  we 
are  drilling  more  and  finding  less,  and  the  decline  rates  are  steep, 

Mr.  Murphy.  So  we  will  continue  to  be  in  this  bind  until — ^we  ac- 
tually have  it  high  enough  to  drill  here  and  explore  here,  but  at 
those  levels,  our  chemical  industry,  for  example,  can't  compete 
worldwide,  but  we  continue  to  bring  it  in.  It 

Mr,  Caruso.  The  chemical  industry 

Mr,  Murphy,  [continuing]  affects  our  domestic  production. 

Mr.  Caruso.  The  chemical  industry  has  been  one  of  the  most 
hard  hit.  Obviously,  there  is  also  the  issue  of  access  to  areas  that 
are  under  moratoria.  That  is  another  key  factor  here. 

Mr.  Murphy.  Well,  given  this,  and  mentioned  some  of  your  anal- 
ysis, then,  of  what  is  anticipated  as  we  move  toward  the  clean  coal 
technology,  which  I  think  is  critically  important.  I  think  I  have 
heard  the  ranking  member,  at  times  refer  to  that  we  are  standing 
on  the  answer,  and  it  is  coal.  Will — is  there  hope  that  expansion 
of  clean  coed  resources  and  clean^and  scrubbing  our  current  coal 
plants  to  make  them  more  efficient  and  cleaner,  will  also  have  that 
impact  upon  lowering  the  demand  for  naturfd  gas,  and  then,  of 
course,  the  price  as  well? 

Mr.  Caruso.  Yes.  In  our  model,  the  main  difference,  when  you 
took  at  different  technologies.  Congressman  Boucher  just  men- 
tioned the  IGCC  coal  plants.  Indeed,  if  the  technology  improves,  or 
if  there  are  investment  tax  credits,  as  were  proposed — I  just  found 
the  reference  here — an  additional  22  gigawatts  of  IGCC  would  be 
added  to  our  outlook  if  the  investment  tax  credit  that  was  proposed 
in  last  year's  bill  were  to  be  made  law. 

Mr.  Murphy.  Okay. 

Mr.  Caruso.  So  &ere  is  definitely  competitiveness  on  the  coal 
aide,  if  technology  improves,  and  the  economics  move  in  that  direc- 
tion, or  other  laws  are  enacted  that  would  chemge  the  current  situ- 
ation. 

Mr.  Murphy.  I  have  one — I  don't  know  mtich  time  I  have  lefi:. 
My — oh,  there  it  is.  Well,  since  I  have  10  seconds  left.  I  would  like 
to  thank  you  veiy  much,  and  I  will  yield  back  t      i 
ance  of  my  time. 

Mr.  Hall.  Hie  ranking  member  has  one  c 
ask  one  of  the  members,  .■.•, 
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Mr.  Boucher.  Mr.  Inslee,  your  time  is  coming,  I  can  assure  you. 
Let  me  just  ask  one  followup  question.  Mr.  Caruso,  thank  you  for 
identifying  the  part  of  your  ansdysis  that  relates  to  the  effect  of  the 
tax  credits  we  are  proposing.  I  note  you  indicate  that  if  the  credits 
are  approved,  that  would  add  22  gigawatts  of  coal-fired  c^adty. 
Over  what  period  of  time  is  that,  and  does  your  analysis  nirth^ 
suggest  the  adjustment  in  the  balance  between  gas  Euid  coal  as  a 
percent  each  would  occupy  of  the  total  for  the  new  generation  that 
these  credits  would  create? 

Mr.  Caruso.  Yes.  That  reference  that  I  mentioned,  firom  our 
analysis  of  the  conference  energy  bill,  was  for  the  year  2025.  So  if 
the  ITC,  investment  tax  credit,  were  approved,  and  this  was  as- 
suming, of  course,  in  2005,  by  2025  there  would  be  22  gigawatts 
of  IGCC  capacity  added,  and  all  other  things  being  equal,  it  would 
shift  that,  most  likely,  away  from  natural  gas. 

Mr,  Boucher,  Do  you  know  the — can  you  talk  about  the  percent- 
age that  gas  would  occupy  of  the  total  market,  as  compared  to  coal, 
based  on  these  credits  being  adopted? 

Mr.  Caruso,  I  could,  but  I  don't  have  that  right  in  front  of  me. 
I  would  certainly  be  happy  to  supply  that  for  the  record. 

EIA'b  analysis  of  the  impacts  of  the  Conference  Energy  Bill  (CEB)  found  relatiT^ 
small  impacts  on  the  share  of  electricity  generation  market  captured  bj  natural  gas 
and  coal.  For  example,  in  2010  in  the  Annual  Energy  Outlook  2004  reference  case, 
coal  generation  accounted  for  50.0  percent  of  total  electricity  generation  while  nat- 
ural gas  generation  accounted  for  20.5  percent.  In  2010,  in  the  CEB  analTsis,  coal 
generation  accounted  for  49.3  percent  of  total  electricity  generation  and  natural  gas 
accounted  for  19.8  percent.  By  2025,  coal  generation  was  expected  to  account  for 
52.3  percent  of  generation  in  the  reference  case  and  Sl.3  percent  of  generation  in 
the  CEB  case,  while  natural  gas  generation  accounted  for  22.5  percent  of  generatitm 
in  the  reference  case  and  22.6  percent  of  generation  in  the  CEB  case. 

Mr.  Boucher.  Would  you  go  back  and  put  that  together,  and 
send  it  to  us?  That  would  be  very  helpfiil. 

Mr.  Caruso.  Yes,  sir. 

Mr.  Boucher.  Thank  you.  Thank  you,  Mr,  Chainnan. 

Mr.  Hall.  Yes,  sir.  Ilie  rcuiking  member  and  I  have  agreed  to 
recognize  Mr.  Inslee,  who  is  not  on  the  subcommittee,  but  is  a  veiy 
valuable  Member  of  the  Congress,  and  a  hard  working  Member  fin* 
5,  6,  7,  or  8,  2  of  them  already  gone. 

Mr.  Inslee.  Mr.  Chair,  I  do  appreciate  the  opportunity  to  partici- 
pate. Thank  you  very  much  for  your  courtesy,  and  I  want  to  wel- 
come Marilyn,  who  has  been  an  absolute  stalwart  for  the  State  <rf 
Washington,  now,  we  appreciate  you  spreading  your  wisdom  to 
the — ^Washington  here.  I  really  appreciate  your  comment,  I  was 
reading  your  written  testimony,  about  the  need  to  really  act  as  a 
fii^t  responder  on  monitoring  the  market  conditions  and  the  like. 
And  I  vtant  to — I  wanted  you  to  expand  on  that,  because  we  had 
this  really  horrendous  situation  in  the  State  of  Washington  up  and 
down  the  West  Coast,  where  Enron  and  their  ilk  took  out,  accord- 
ing to  the  FERC  staffers,  a  week  ago,  about  $1.5  biUion  out  of  the 
West  Coast.  That  was  just  Enron,  for  what  they  did.  And  as  yon 
know,  that  went  on  for  some  period  of  time,  I  think  starting  in  mid, 
late  2000,  we  started — ^we  saw  these  horrendous  ramp-ups  from 
100  to  500  to  1,000  percent  increases.  We  in  the  State  of  Wash- 
ington were  just  banging  on  the  drum  for  FERC  to  do  something, 
letter  after  letter,  meeting  after  meeting,  met  with  all  kinds  <oS 
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folks,  including  the  Vice  President,  trying  to  ask  for  assistance 
from  the  Federal  Government,  really  just  £dn't  get  any.  Just  sort 
of  got  the  go  fish  type  of  attitude  from  the  Federal  regulator. 

And  I  have  never  seen  a  situation  in  my  life  where  a  public  agen- 
cy was — acted  with  such  inefTectiveness  and  futility,  and  just  re- 
fused to  act  on  this  horrendous  crisis  that  was  obvious.  Because  I 
remember  having  one  discussion  that — on  the  day  there  were 
brownouts  in  California,  32  percent  of  all  the  generating  capacity 
was  turned  off  in  the  Western  United  States.  It  was  obviously 
someone  was  gaming  the  system,  and  yet,  we  really  didn't  FERC 
to  recognize  that  until  last  week,  when  their  staffer  testified  that 
Enron  had  illicit  profits  of  about  $1.5  billion  alone  in  the  West 
Coast.  Of  course,  now,  it  is  too  late  to  get  meaningful  refunds,  be- 
cause the  money  has  all  been  dissipated,  and  they  are  bankrupt. 

So  I  guess  I  would  hke  you  to  expand,  if  you  can,  on  what  could 
be  done  in  this  bill,  either  one,  to  allow  or  motivate  FERC  to  be 
more  effective,  or  No.  2,  how  do  we  assure  that  the  States  can  be 
a  watchdog,  and  guarding  our  precious  bodily  resources,  when  the 
Federal  Government  is  not?  Just  if  you  can  expaind  euiy  ideas  in 
that  regEird. 

Ms.  Showalter.  Well,  I  think  first,  the  core  responsibility  for  the 
wholesale  market  does  lie  with  FERC,  and  they  have  got  to  do  the 
job,  but  you  are  quite  right  that  we  in  the  States  are  the  ones  who 
see  problems  first,  and  we  need  the  tools  to  see  it,  meaning  get 
records,  and  be  able  to  engage  with  the  FERC  on  those  issues. 

I  was  thinking  about,  as  these  revelations  have  come  out,  where 
we  were,  where  I  was  when  all  this  was  occurring,  and  in  late  2000 
and  early  2001,  we  were  actually  having  hearings  on  Saturday 
until  midnight,  because  a  big — some  large,  industrial  customers 
were  having  to  pay  very,  very  high  rates— 10  to  100  times  nor- 
mal— ^because  they  had  agreed  to  pay  market  rates.  At  the  time,  of 
course,  we  didn't  really  know  what  was  going  on,  but  we  were  the 
first,  we  being  the  State  regulators,  were  the  first  ones  to  hear,  and 
try  to  get  involved  in  that  information.  I  think  that  had  we  been 
able  to  control  and  get  more  involved  in  what  the  issue  waa,  we 
would  have  resolved  it  more  quickly.  In  fact,  we  as  an  agency,  had 
requested  price  caps  in  2000  which  we  finally  got  much  later. 

So  the  issue  here,  to  me,  is  not  whether  the  States  should  take 
over  monitoring  or  running  the  wholeseile  market.  They  don't.  But 
they  do  have  a  very  important  role  to  play  in  havii^  their  anten- 
nae up,  and  being  alert  to  that  information,  and  beii^  able  to  do 
someUung  with  it. 

Mr.  InSLEB.  Thank  you.  I  have  just  a  very  brief  time,  Mr.  Ca- 
ruso. I  want  to  ask  you  about  the  commitment  to  deal  with  global 
warming,  and  I  ask  a  question,  and  this  may  be  in  a  different  pay 
grade,  but  if  you  can  take  a  stab  it.  I  really  sense  a  schizophrenic 
approach  fivm  the  administration,  and  to  some  smaller  degree, 
finom  the  Department  about  global  warming.  On  one  hand,  I  sense 
a  statement  that,  well,  we  just  don't  know  enough  about  global 
warming  to  really  decide  to  do  something  significant  about  it,  so  we 
rCHEllly  should  just  be  in  the  research  mode.  But  when  that  po  ti 
is  criticized,  then,  the  administration  will  turn  around  ana 
well,  we  have — ^we  actually  are  doing  somethii^  about  it. 
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Which  horse  is  reiilly  the  Department  on?  Is  it  on  the — ^is  it  rec- 
ognizing global  warmii^  as  a  problem  we  have  to  deal  witii,  and 
that  the  science  is  there  to  base  policy  decisions  on  it?  Or  is  it  in 
the  mode  saying  no,  we  should  just  bide  our  time  and  do  more  re- 
search. Whic^  side  are  you  on  in  that  regard? 

Mr.  Caruso.  Well,  as  you  know,  EIA  is  not  a  policymaking  orga- 
nization, and  Dave  Garman  is  more  appropriate  to  answer  this,  but 
I  will  take  a  stab  at  it.  I  think  the  Clear  Skies  Initiative  is  one 
thing  that  the  President  has  iinnounced,  and  is  doing  something. 
At  me  same  time,  technology,  R&D  is  going  forward.  So  I  think 
both  things  are  happening.  That  is  my  sort  of  policy  neutral  at- 
tempt to  answer  that  question. 

Mr.  Inslee.  Well,  thanks  for  taking  a  stab,  and  thank  you,  Mr. 
Chair. 

Mr.  Hall.  We  thank  you.  Mr.  Pitts,  do  you  have  any  questions 
you  want  to  ask?  If  so,  we  recognize  you  for  5  minutes,  or  as  much 
as  you  want  to  use. 

Mr.  Pnrs.  I  will  pass  until  I  can 

Mr.  Hall.  All  r^ht,  sir. 

Mr.  Pitts,  [continuing]  papers. 

Mr.  Hall.  We  thank  this  pamel,  and  thiuik  you  for  the  time  it 
took  to  get  here,  the  time  to  prepare,  the  time  to  deUver  yoiu-  testi- 
mony, and  the  time  to  get  back  to  wherever  you  are  going.  We  real- 
ly appreciate  you.  You  have  been  of  great  help  and  great  assist- 
ance. Vic,  thank  you,  and  come  by  and  see  me  when  you  can. 

Panel  2  is  dismissed,  and  panel  3  is  in  the  process  of  settling  in 
now.  We  are  kind  of  under  the  gun  for  time  here,  because  we  on^ 
have  this  room  for  another  few  minutes,  so  let  me  get  under  way 
by  saying  a  word  or  so  about  each  one  of  you. 

Tom  Kubn  is  a  major  player  in  the  energy  industry.  He  is  Presi- 
dent of  Edison  Electric  Institute.  Prior  to  joining  EEI,  he  was 
President  of  the  American  Nuclear  Energy  Councu,  which  subse- 
quently merged  with  the  Nuclear  Energy  Institute,  and  NEI  rep- 
resents virtually  all  of  the  companies  in  the  commercial  nuclear 
power  industry,  so  he  is  a  real  player  here. 

Lyime  Church  is  EPSA  President,  responsible  for  overall  man- 
agement of  the  Association,  and  prior  to  joining  EPSA,  a  partner 
in  a  Washington,  DC  energy  law  iirm,  and  served  in  executive  posi- 
tions with  Baltimore  Gas  and  Electric  Company,  including  treas- 
urer and  assistant  secretaiy,  chief  auditor,  and  handled  almost  ev- 
eiything  there.  Earlier  in  her  career  she  served  as  associate  gen- 
eral  counsel  for  rulemaking  and  policy  coordination  at  the  Federal 
Ener^  Regulatory  Commission,  and  Director  of  the  OfBce  of  Nat- 
ural Gas.  Quite  a  background  and  history. 

Alan  Richardson,  President  and  Chief  Executive  Officer  of  the 
American  Pubhc  Power  Association,  APPA,  and  they  are  in  town 
this  week  in  numbers.  They  are  the  service  organization  for  the 
Nation's  more  than  2,000  community-owned  electric  utihties,  that 
serve  over  45  milhon  Americans.  That  covers  quite  an  area.  They 
serve  large  cities  and  also  serve  the  small  cities. 

Glenn  English,  very  proud  to  see  Glenn  here.  He  is  edways  wel- 
come here.  He  has  varied  background.  He  has  worked  from  the 
ground  up,  or  maybe  you  would  say  from  the  ground  down  in  the 
oil  and  gas  business,  and  leasing  realtor.  He  was  the  Executive  Di- 
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rector  of  the  Oklahoma  State  Democratic  Party  when  I  was  a  Dem- 
ocrat, from  1969  to  1973,  and  elected  as  a  Democrat  to  the  94th 
and  to  nine  Bucceeding  CongreBseB.  He,  with  his  associate,  Monty 
Wynn,  are  very  active  in  energy  solutions.  They  are  welcome  in 
every  office  on  the  Hill.  Glenn  English  doesn't  have  any  people  that 
have  anything  other  than  admiration  for  him.  He  was  known  all 
the  time  he  was  in  Congress,  and  I  think  he  might  have  put  this 
in  his,  some  of  hia  campaign  literature,  he  was  a  workhorse  and 
not  a  show  horse.  But  we  need  both  here. 

Marty  Kanner,  thank  you,  is  founder  and  President  of  Kanner  & 
Associates.  Prior  to  forming  that  organization,  served  on  the  Gov- 
enunent  Relations  Staff  of  the  American  Public  Power  Association, 
including  3  years  as  Director  of  Government  Relations,  and  is  no 
stranger  to  the  Hill.  He  has  high  marks  with  consumers,  euid  led 
a  successful  effort  to  amend  the  Federal  Power  Act  to  provide 
wholesale  electric  customers  with  refunds  during  rate  reduction 
proceedings.  He  also  worked  with  Congressman  Jim  Bates,  and 
Congressman  Jim  McNulty  here,  in  the  pEist. 

Steve  Nadel,  Executive  Director  of  the  Americfin  Council  for  an 
Energy-Efficient  Economy.  They  work  on  progrftms  and  policies  to 
advance  energy-efBcient  technologies  and  services,  and  also  with 
the  Energy  Efficiency  Program  for  New  England  Electric.  He  co- 
ordinated energy  programs  for  the  Massachusetts  Audubon  Society, 
and  worked  on  a  variety  of  energy  conservation  programs. 

Ed  Hansen  has  an  usual  background.  He  was  appointed  to  the 
position  of  General  Manager  of  Snohomish  County  PUD  on  July 
2002.  But  he  serves  a  great  piirpose  for  this  committee  and  for  this 
Congress,  because  of  his  locid  government  abUities.  He  was  mayor 
of  Everett,  Washington,  and  he  served  under  U.S.  Senator  Henry 
"Scoop"  Jackson,  one  of  the  real  leaders  of  legislation  here,  and 
from  the  State  of  Washington.  He  practiced  law  in  the  Everett  area 
and  brings  a  special  loc^  government  ability  to  this,  and  that  is 
something  that  we  really  need,  and  I  thank  you  for  that. 

Kateri  Callahan  has  served  for  H  years  Ets  President  of  the  Elec- 
tric Drive  Transportation  Association.  She  worked  for  the  enact- 
ment of  the  Significant  Federal  Tax,  and  other  incentives  for  elec- 
tric drive  transportation  technology.  She  conducted  a  host  of  inter- 
nationally acclaimed  conferences,  and  is  known  for  that.  Kateri 
also  worked  on  cooperative  projects  with  the  Departmente  of  En- 
er^  and  Transportation,  the  adoption  of  policies  to  support  energy 
drive  transportation  technologies  by  39  Stetes.  She  also  served  4 
years  on  the  staff  of  a  U.S.  Senator  and  2  years  as  Director  of  Fed- 
eral and  Government  Relations  for  a  nonprofit  advocating  for  re- 
form of  U.S.  immigration  laws.  So  she  has  been  around  the  town 
here  for  quite  a  while,  and  thank  you  for  your  service  here. 

Mark  Cooper,  Director  of  Research  for  Consumer  Federation  of 
America,  holds  a  Ph.D.  from  Yale  and  is  a  former  Yale  University 
and  Fulbright  fellow.  Mr.  Cooper  has  written  several  books  and 
provided  expert  testimony  in  over  250  cases  for  public  interest  cli- 
ents, including  Attemeys  General,  people's  councils,  and  things  like 
that. 

We  have  an  unusual  panel,  and  we  certainly  thank  all  of  you  for 
your  patience.  You  have  waited,  and  you  have  listened,  and  you 
have  heard  the  opening  statemente.  You  have  heard  questions  and 
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answers,  and  you  oi^ht  to  really  be  in  a  position  to  get  this  thing 
underway,  and  get  the  testimony  into  the  record,  and  built  into  leg- 
islation for  the  future. 
Tom,  we  will  start  out  with  you,  sir. 

STATEMENTS    OF    THOMAS    R.    KUHN,    PRESIDENT,    EDISON 
ELECTRIC     INSTITUTE;    LYNNE     H.     CHURCH,    PRESIDENT, 
ELECTRIC  POWER  SUPPLY  ASSOCIATION;  ALAN  H.  RICHARD- 
SON, PRESIDENT  AND  CHIEP  EXECUTIVE  OFFICER,  AMER- 
ICAN PUBLIC  POWER  ASSOCIATION;  ED  HANSEN.  GENERAL 
MANAGER,  SNOHOMISH  COUNTY  PUBLIC  UTILTTY  DISTRICl^ 
GLENN  ENGLISH,  CHIEF  EXECUIIVE  OFFICER,  NATIONAL 
RURAL    ELECTRIC    COOPERATIVE    ASSOCIATION;    KATERI 
CALLAHAN.  PRESIDENT,  ALLIANCE  TO  SAVE  ENERGY;  HARK 
N.  COOPER,  RESEARCH  DIRECTOR,  CONSUMER  FEDERATION 
OF  AMERICA;  AND  STEVEN  NADEL,  EXECUTIVE  DIRECTOR, 
AMERICAN  COUNCIL  FOR  AN  ENERGY-EFFICIENT  ECONOMY 
Mr,  KUHN.  Mr.  Chairman,  thfink  you  very  much,  and  members 
of  the  subcommittee.  My  name  is  Tom  Kuhn.  I  axa  President  of  the 
Edison  Electric  Institute,  which  is  the  association  of  shareholder- 
owned  electric  utihties  and  industry  affiliates  and  associates  world- 
wide. I  very  much  appreciate  the  opportunity  to  testify  today  on 
the  comprehensive  energy  bill.  Mr.  Chaimum,  you  and  the  com- 
mittee deserve  a  great  deal  of  credit  for  your  years  of  effort  in  try- 
ing to  produce  legislation  to  address  this  Nation's  long-term  energy 
needs. 

EBI  supported  the  enei^  bill  conference  r^ort  in  the  108th 
Congress,  which  was  the  beisis  for  the  draft  bill.  We  urge  the  House 
to  approve  a  bill  as  soon  as  possible  this  year.  I  got  into  my  car 
this  morning,  and  turned  on  the  radio  and  the  news,  and  the  firat 
story  I  heard  was  gasoline  prices  agfiin  above  $2  a  gallon,  and  nat- 
ural gas  prices  impacting  people's  home  heating  bills.  While  we 
continue  to  talk  about  energy  issues,  hi^  energy  prices,  volatility, 
and  disruptions  provide  a  heavy  burden  on  American  consumers 
and  businesses. 

The  fuel  diversity  should  be  a  cornerstone  of  our  national  energy 
policy  as  an  important  hedge  against  supply  disruptions  and  price 
volatiUty.  The  discussion  draft  promotes  the  full  range  of  electricity 
generation  options,  including  coal,  nuclear,  natursd  gets,  hydro,  and 
renewables.  Reliable  electric  service  and  reasonable  electricity  mar^ 
kets  siso  depend  on  strong  transmission  systems  to  move  power  in- 
stantaneously to  where  it  is  needed.  We  support  the  (uscusaion 
draft's  provisions  to  ensure  reliability,  and  to  ehminate  disincen- 
tives to  investment  in  critical  transmission  inft*a8tructuFe,  includ- 
ii^  mandatory  and  enforceable  reliabihty  standards,  granting 
FERC  backstop  siting  authority,  improving  coordination  of  the  Fed- 
eriil  permitting  process,  removing  FERC  transmission  rate  pcdicies, 
reforming  FERC  transmission  rate  policies,  and  repeal  of  PUHCA. 
The  discussion  draft  includes  other  important  electricity  reforms 
that  we  also  support,  including  PURPA  reform,  FERC  light  provi- 
sions, FERC  renmd  authority,  FERC  merger  authority,  and  native 
load  protection.  The  discussion  draft  includes  many  valuable  provi- 
sions to  promote  energy  efficiency  and  wise  energy  use,  parttcolar^ 
improvements  in  Federal  £igency  energy  efBciency  programs. 
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While  not  within  this  committee's  jurisdiction,  EEI  also  supports 
inclusitm  of  several  important  tax  provisions  in  ein  energy  bill  that 
will  help  increfise  investment  in  and  strengthen  our  energy  infra- 
structure, and  promote  the  development  of  new  technologies,  in- 
cluding renewables. 

We  do  have  concerns  with  a  couple  of  budget-related  limitations 
that  appear  in  the  rehability  £ind  energy  efficiency  sections  of  the 
discussitm  draft,  which  were  not  included  in  last  year's  conference 
report.  We  look  forward  to  working  with  you  and  your  staff  to  re- 
solve those  issues.  And  in  conclusion,  we  commend  you  for  getting 
the  ball  rolling  again  on  energy  legislation.  The  need  for  a  bill  is 
greater  now  thiin  ever,  and  we  certainly  look  forward  to  working 
with  the  committee  on  this  important  issue. 

[The  prepared  statement  of  Thomas  R.  Kuhn  follows:] 


Mr.  Chainnan  and  Members  of  the  Subcommittee:  My  name  is  Tom  Kuhn,  and 
I  am  n«mdent  of  the  Edison  Electric  Institute  (EEI).  EEI  is  the  aasociation  of  U.S. 
ihareholderKiwiied  electric  utilities  and  industry  affihatea  and  asBOciates  worldwide. 


We  appreciate  the  opportunity  to  testify  on  energy  polin'  legislation.  The  House  En- 
ergy and  Commerce  Committee  deserves  a  great  deal  of  credit  for  its  years  of  effort 

' — irodnce  l^iplation  to  address  this  nation  a  long-tei "-"■  "'■"-^■> 

lEI  euppwted  the  enenn  bill  conference  report  a 


again  as  soon  as  possible  this  year. 


tojprodnce  l^iplation  to  address  this  nation  a  long-term  energy  needs. 

EEI  euppwted  the  enenn  bill  conference  report  s --^•--  "-- 

reaentatives  in  the  108th  Congress,  and  we  urge  the 
Ible  this  year. 
.......    .         every  stakeholder  would  probably  change  something  in  last 

H.R.  6  conference  report,  which  we  understand  will  serve  as  the  basis  for  the 

!  UU  this  year.  However,  the  conference  report  is  the  product  of  years  of  hear- 

^  I,  debate  and  negotiations.  While  we  continue  to  talk  about  energy  issues,  high 

enerc  2^^'^  continue  to  be  a  heavy  burden  on  American  consumers  and  buai- 

naases.  We  need  an  energy  bill  now  more  than  ever.  The  most  important  thing  now 

is  for  Congress  to  move  forward  and  finish  the  job  aa  aoon  as  possible. 

PROMOTE  FUEL  DrvERSITY 

Fad  diversity  should  be  a  cornerstone  of  our  national  energy  policy.  Having  a 
broad  array  of  fuel  resource  options  available — including  coal,  nuclear,  natural  gas, 
hy^bm,  and  renewables — is  an  important  hedge  against  supply  disruptions  and  price 
volatility,  thus  benefiting  consimiers,  the  economy  and  the  environment.  It  is  criti- 
calfy  important  to  our  industry  to  have  all  of  our  fuel  resources  as  viable,  affordable 
optuma.  The  H.R.  6  conference  report  will  promote  the  fiill  range  of  energy  supply 
OfitiMta,  BO  it  should  be  supported. 

Coal  is  a  fuel  source  for  more  than  50  percent  of  the  electricity  generated  ii 


United  States.  It  ia  abundant,  affordable,  and  increasingly  clean,  with  significant 
improvements  in  pre-  and  post-combustion  emission  reduction  technoloi!V.  Clean 
ooal  technology  development  and  maintaining  coal's  ability  to  compete  o 


key  drivers  to  our  future  ability  te  use  coal,  and  the  bill  includes  important  provi- 
sions to  help  achieve  these  goals. 

Nuclear  energy  provides  20  percent  of  tbia  nation's  electricity  and  offers  the  envi- 
ronmental advantage  of  being  emission  free.  The  conference  report's  provisions  on 
I^ce-Anderson  reauthorization  and  advanced  reactor  development  are  among  those 
that  will  help  maintain  the  viabiUty  of  the  nuclear  power  option  for  decades  to  come. 

llie  electric  utihty  industry  shares  the  concerns  that  many  have  about  the  cost 
and  availability  of  natural  gas.  Roughly  18  percent  of  total  current  electricity  gen- 
eration is  gas-fired,  and  in  uie  past  decade  88  percent  of  new  plants  have  been  gas- 
fired.  Gas  offers  several  advantages  for  generation,  including  lower  emissions  than 
otiier  fiwail  fuels,  and  lower  capital  costs  and  regulatory  barriers  for  plant  siting  and 
oonatruction.  "Hie  U.K.  6  conference  report  included  aeveral  important  incentives  for 
incnaaed  dameatic  gas  exploration  and  production,  and  we  understand  this  year's 
bill  vrill  be  updated  with  additional  measures  to  promote  adequate  supply. 

Reneinblea,  where  available,  can  also  play  an  important  role  in  fuel  diversity. 
Tlieir  moat  attractive  feature  is  their  obvious  environmental  benefits.  While  capitid 
coats  an  currently  high,  electricity  generation  from  renewables  typically  depenoa  oo 
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faslir  that  tend  to  be  low-cost  and  abundant  in  certain  regions.  Generation  from 
non-hydro  renewables  in  2002  was  2.2  percent,  and  it  is  expected  to  increase  to  3.7 
percent  by  2025.  The  conference  report  includes  several  incentives  for  the  increased 
development  and  use  of  clean  and  renewable  energy. 

In  particular  1  want  to  focus  on  the  hydro  licensing  reform  provisions  in  the  con- 
ference report.  Hydro  provides  roughly  9  percent  of  our  electric  generation,  but  we 
are  concerned  about  the  federal  relicensing  process,  a  difficult  system  that  often  re- 
sults in  generating  capacity  reductions  and  loss  of  flexibility  to  operate  hydro  facili- 
ties for  ^ectric  reliability  purposes. 

The  conference  report's  provisions  will  provide  a  process  for  adiieving  a  fiederal 
land  agency's  environmental  protection  goals  while  at  the  same  time  miiintjiining 
cost-competitive  power  production  from  esieting  hydropower  facilities.  Specifically, 
these  provisions  would  allow  an  apphcant  for  a  hydro  license  to  propose  tul  ultet- 
native  to  the  mandatory  condition  unposed  by  a  resource  agency  if  tiait  altemative 
would  cost  less  or  improve  the  operational  efficiency  of  the  protect  Among  oQxa 
thin^,  it  would  also  require  the  resource  agencies  to  give  "equal"  coDsideratian  to 
specified  factors,  such  as  energy  impacts,  when  developing  mandatory  conditions 
and  allow  an  applicant  to  receive  a  trial-type  hearing  on  the  record  to  resolve  dis- 
puted issues  of  material  fact 

ENSURE  RELIABILITY  AND  ENCOURAGE  TRANSMISSION  INVESTMENT 

Reliable  electric  service  and  regional  electncity  markets  depend  on  strong  trans- 
mission systems  to  move  power  instantaneously  to  where  it  is  needed. 

While  investment  in  transmission  systems  has  increased  recenUy,  with  billions  of 
dollars  beins  spent  annually,  the  bulk  of  the  new  transmission  being  built  is  to  help 
serve  local  load  and  connect  new  generation  to  the  grid.  The  level  of  investment  in 
the  long-distance,  high-voltage  wires  has  not  kept  pace  with  the  growing  demands 
being  imposed  on  the  system. 

For  a  number  of  years  until  1999,  investments  by  shareholder-owned  electric  utili- 
ties in  transmission  facihties  were  stea(Uly  declining.  This  could  be  attributed  to  a 
number  of  factors,  including  regulatory  and  financial  uncertainties,  as  well  as  dif- 
ficulties in  permitting  new  transmission  lines.  Since  1999,  however,  investment  in 
transmission  facihties  began  increasing  by  about  12  percent  annually. 

In  2003,  total  investment  was  about  $4  billion.  Much  of  the  investment  growtli 
has  targeted  local  reliability  issues  and  is  designed  to  serve  growing  population  cen- 
ters around  the  nation  by  connecting  new  power  plants  to  burgeoning  electricity  de- 
mand. Significantly,  however,  the  number  of  circuit  miles  of  hi^-voltage  and  ^tra- 
high-voltage  transmission  lines  (188kV  and  above)  owned  or  operated  hv  share- 
holder-owned utilities  has  grown  by  only  2.5  percent  annually  since  1999.  luese  are 
the  so-called  "trunkline"  facilities  that  move  electricity  around  and  between  regions 
of  the  country. 

According  to  the  Energy  Information  Administration  (EIA),  consumer  demand  for 
dectrid^  is  going  to  increase  by  roughly  50  percent  over  the  next  two  decades.  To 
meet  this  increase  in  demand,  and  to  assure  system  reliabiHty  and  heh>  accmnmi>- 
date  wholesale  electricity  markets,  capital  investments  in  upgrades  and^new  trans- 
mission lines — especially  high-voltage,  long-distance  lines — must  increase  fi^im  the 
current  level  of  roughly  $4  billion  annually  to  al>out  {5  billion. 

■  '         '-■■<' "y  diac,-        -   ■ - 


A  number  of  critical  factors  actually  discourage  ii 
eluding: 

•  Local  opposition  to  siting  new  facilities, 

•  Inabili^  to  recover  planning  and  related  costs  if  facihties  are  delayed  or  ulti- 

mately rejected  by  siting  authorities, 

•  State  retail  rate  caps  that  may  prevent  utilities  fivm  recovering  their  new  invest- 

ments  in  transmission, 

•  Uncertainty  over  transmission  ownership  and  control  polides,  and 

•  Uncertainty  as  to  whether  beneficiaries  will  pay  for  new  transmission. 

The  conference  report  provides  significant  help  in  removing  these  disincentives  to 
help  strengthen  the  transmission  infrastructure  and  enhance  the  benefits  of  com- 
petition for  consumers. 
MandaUny  and  Enforceable  Reliability  Standard* 

Today's  electricity  market  requires  a  mandatory  reUabiHty  system,  with  eniarce- 
ment  mechanisms.  The  August  2003  blackout  was  a  dramatic  reminder  of  the  need 
for  mandatory  reiiabiUty  rules. 

The  electric  industiy  and  the  North  American  Electric  Reliability  Council  (NBRC) 
are  addressing  the  immediate  problems  that  led  to  the  August  20(M  UaAont.  ^waa 
include: 
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•  Adding  new  audit  programs; 

■  Creatiiut  guidelinea  fin'  dlBcloeure  of  reliability  violationa; 
"'        '       '  g  erieting  reliability  standards  and  enhancing  compliai 


•  Improvmg  operator  training;  and. 

•  Wntmnring  vegetation  management  practices  around  power  lines. 

Tbe  industry's  actions  are  consistent  with  the  recommendations  of  the  U.S.-Can- 
ada  Power  System  Outage  Task  Force,  which  studied  the  blackout  and  released  its 
final  report  in  April  2004. 

All  participants  in  wholesale  electricity  markets  should  be  subject  to  mandatoiy, 
enforceable  reliabihty  standards  that  are  developed  or  approved  by  an  electric  reu- 
abilit^  organization,  with  oversight  and  enforcement  by  FERC.  Since  early  1999,  a 
broacl  group  of  Btakeholders.  including  EEI  and  many  of  its  individual  member  com- 
panies, have  supported  legislation  to  achieve  this  goal.  The  version  of  the  language 
that  we  support  is  in  the  H.R.  6  conference  report.  We  strongly  urge  the  inclusion 
of  Hiese  provisions  in  an  energy  bill. 
Grant  FERC  Backstop  Siting  Authority 

limited  FERC  backstop  siting  authori^  to  help  site  new  transmiBsion  lines  in 
interstate  con^sted  areas  would  be  a  critical  aid  in  developing  the  more  si^ficant 
transnuBsion  infraBtructure  needed  to  support  regional  wholesale  electricity  mar- 
kets. 

R^onal  electricity  markets  require  a  siting  process  that  has  the  ability  to  con- 
sider regional  and  even  national  needs.  FERC  has  jurisdiction  over  wholesale  elec- 
tricity markets,  but,  unlike  its  authority  to  site  natural  gas  pipelines,  it  currently 
does  not  have  any  authority  over  transmission  siting  to  help  ensure  that  there  is 
aofiBdent  transmission  capacity  to  support  those  markets. 

Tlie  H.R.  6  conference  report  would  give  FERC  veiy  limited  bacliatop  transmission 
siting  antJtority.  This  authori^  extends  only  to  helping  site  transmission  lines  in 
"intOTBtato  congestion  areas'  designated  by  the  Department  of  Energy  (DOE)  and 
<nly  if  states  have  been  unable  to  agree  or  act  within  a  year.  We  strongly  urge  its 
inclusion  in  the  energy  bill  again  this  year. 

FERC  has  decades  of  experience  in  siting  energy  facilities.  Since  1948,  interstate 
natural  gas  pipelines  have  gone  to  FERC  for  certificBtes  that  grant  them  eminent 
dcmiain  authority.  FERC  has  permitted  hydroelectric  fadhties  since  1920. 

Protection  of  the  environment  is  a  top  consideration  in  FERC'a  processing  of  nat- 
tiralgas  ppeline  certificates.  Under  the  National  Environmental  Policy  ActtNEPA), 
FERC  is  required  to  perform  a  comprehensive  environmental  analysis  of  all  gas 
pipeline  cntstructioa  proposals.  The  conference  report's  transmission  siting  provi- 
sitm  would  require  the  same  environmental  protection  process  for  any  transmission 
line  construction  proposed. 

We  are  confident  that  with  this  authority  in  place,  states  will  find  it  in  their  in- 
terest to  become  more  effective  and  efficient  in  siting  needed  facilities. 
Improve  Coordination  of  the  Federal  Fennitting  Process 

The  unnecessarily  comphcated.  time-consuming  and  difficult  multi-jurisdictional 
federal  ^rmitting  process  to  site  energy  facilities,  including  authorizations  for  siting 
transmisfdon  lines  across  federal  lands,  is  another  m^or  impediment  to  building 
new  transmission.  In  some  areas  of  the  country,  this  is  the  principal  impediment 

Problems  with  the  federal  permitting  process  include  (1)  a  severely  fragmented 
process,  where  each  federal  agency  with  potential  jurisdiction  has  its  own  set  of 

i__   ..!_. .!,_..  j^^  action  and  processes  for  permitting:  (2)  the  tendency  by  federal 
lire  multiple  and  dupUcative  environmental  reviews;  (3)  a  milure  to 

..__h  any  state  siting  process;  and  (4)  a  lack  of  harmonized  permit  terms 

firom  one  agency  to  the  next. 

The  federal  transmiBsion  permitting  process  needs  to  be  coordinated,  simplified 
and  made  to  work  with  any  state  siting  process.  The  H.R.  6  conference  report  ac- 
conwlishes  this  objective  by  designating  DOE  as  the  lead  agency  to  coordinate  and 
set  deadlines  for  the  federal  environmental  and  permitting  process.  In  addition, 
DOE  would  be  responsible  for  coordinating  the  federal  process  with  any  state  and 
trUud  process.  A  stote  where  a  transmission  facility  would  be  located  could  appeal 
to  DOE  when  a  federal  decision  deadline  has  been  missed  or  a  federal  authorization 
has  been  denied.  To  further  facilitoto  sitine,  the  bill  sets  deadlines  for  the  designa- 
tion of  transmission  corridors  across  federal  lands.  We  strongly  support  these  provi- 

FBRC  l^snamisaion  Rate  Policies 
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tract  the  capital  necessary  to  fund  needed  investment  in  transmission.  Transmission 
pricing  should  (1)  allow  for  cost  recovei?  of  fixed  and  variable  costs  and  a  reaacmabls 
return  on  tranemtssion  investment;  (2)  eliminate  the  pancaking  of  ratea  within  a  re- 
gional transmiSBion  organization  (RTO)  region;  (3)  ensure  that  cost  reapoasibiUtjr 
follows  cost  causation;  (4)  minimize  the  potential  for  cost  shifting;  (6)  permit  the  re- 
covery of  all  prudently  incurred  transition  costs,  and  (6)  promote  efficient  siting  of 
new  transmission  and  generation  facilities. 

We  support  the  FERC  pricing  and  transmission  technologies  provisions  in  the 
H.R.  6  conference  report,  particularly  incentives  to  expand  transmisBion  infrastruc- 
ture, such  as  the  recovei7  of  costs  for  planning  and  pre-certification  of  transmiBSion 
facilities  and  the  recovery  of  costs  tbrou^  construction  work  in  progress  for  trans- 
mission facilities.  Likewise,  we  encourage  the  states  to  assure  that  utilities  can  re- 
cover their  costs  for  investments  for  transmission  under  state  regulation,  with  a  rea- 
sonable rat«  of  return. 

According  to  a  December  2001  FERC  "Electric  Transmission  Constraint  Study,' 
transmission  costs  make  up  only  6  percent  of  the  current  average  monthly  electric 
bill  for  retail  consumers.  On  the  other  hand,  generation  costs  make  up  74  percent 
of  the  average  bill.  By  reducing  transmission  congestion,  investments  in  new  trans- 
mission will  allow  greater  economic  dispatch  of  lower  cost  generation. 

FERC  estimates  that  a  $12.6  billion  increase  in  transmission  investment  would 
add  only  87  cents  to  an  electric  customer's  average  monthly  bill.  But,  since  in- 
creased transmission  investment  will  help  reduce  congestion  and  enable  lower  Cost 
power  to  reach  consumers  more  easily,  FERC  anticipates  that  the  net  benefits  to 
overall  electric  bills  could  be  potentially  quite  large. 

For  example,  FERC  estimates  that  if  the  reduced  transmission  congestion  re- 
sulted in  just  a  5  percent  savings  in  generation  costs,  consumers  would  see  mon 
than  a  $1.50  decrease  in  their  average  monthly  bUls.  If  the  generation  savings  fivm 
reduced  congestion  were  10  percent,  the  average  monthly  bill  for  consumers  would 
drf^  by  $4.00,  So,  a  small  increase  in  transmission  investment  can  reap  a  mudi 
more  sigiiificant  benefit  in  lower  generation  costs. 

In  addition  to  investments  to  relieve  congestion,  investments  in  new  technology 
to  help  improve  the  control  and  use  of  existing  transmission  lines  are  critically  im- 
portant to  promote  reliability. 
Repeal  the  Public  UtiUty  Holding  Company  Act  (PUHCA) 

We  also  beheve  that  repealing  PUHCA  wUl  help  attract  significant  amounts  of 
new  investment  capital  to  the  industry.  By  imposing  limitations  on  investments  in 
the  regulated  energy  industry.  PUHCA  acts  as  a  substantial  impediment  to  new  in- 
vestment in  energy  infi'astructure,  keeping  billions  of  dollars  of  new  capital  out  of 
the  industry.  As  a  result,  we  beheve  that  this  outdated  statute  has  contributed  ta 
the  failure  of  the  electric!^  infrastructure  to  keep  pace  with  growing  electricity  de- 
mand and  the  development  of  regional  wholesale  markets. 

PUHCA  imposes  outmoded  restrictions  on  the  business  activities  of  electric  and 
gas  utihty  holding  companies  and  acts  as  a  barrier  to  efficient  competition.  Further- 
more, it  prevents  consumers  fivm  reaping  the  economic  and  efficiency  benefits  that 
can  accrue  from  having  access  to  products  and  services  offered  by  companies  of  na- 
tional scope  and  scale. 

For  instance,  under  PUHCA,  a  registered  holding  company  must  confine  its  opef- 
ati<His  to  a  "single  integrated  public  utility  system'  (with  certain  exceptions)  located 
in  a  "single  area  or  region"  of  the  country.  This  outdated  "physical  integration"  re- 
quirement prevents  utUity  companies  from  investing  capital  outside  their  gaogmphk 
region,  shutting  off  a  valuable  potential  source  of  domestic  capital  investment  in 
needed  energy  fadhties  and,  ironically,  fostering  the  very  kind  of  concentration  in 
regional  energy  markets  that  FERC  is  trying  to  reduce. 

Even  without  PUHCA,  utility  customers  and  investors  are  protected.  Retail  cus- 
tomers are  protect«d  fully  by  state  r^ulation  or  oversight  of  retail  elecbric  service, 
and  wholesale  customers  are  protected  by  FERC  oversight  and  regulation.  Utili^ 
companies  have  long  been,  and  will  continue  to  be,  among  the  mMt  heavily  r^n- 
lated  businesses  there  are. 

The  H.R.  6  conference  report  contains  provisions  that  would  repeal  PUHCA  and 
transfer  consumer  protections  to  FERC  and  the  states.  These  provisions  are  gimilar 
to  PUHCA  repeal  language  that  has  been  included  in  every  major  electricity  bill 
considered  by  Congress  over  the  last  decade,  and  which  have  been  endorsed  by 
every  Administration — Repubhcan  and  Democratic — since  1982.  They  should  be  in- 
cluded in  the  energy  bill  again  this  year. 
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PUBPABcflMm 

mie  mandatory  purchase  obligation  of  the  Pubhc  Utility  Regulatory  Policies  Act 
(FUBPA)  should  be  reformed.  Host  significantly,  PURPA  has  subjected  consumers 
to  hidter  eUctridty  prices.  Utilities  are  required  to  purchase  power  produced  from 
PUIffA  qualifying  faicilities,  reganlless  of  whether  that  power  is  needed  or  whether 
it  is  more  expensive  than  alternative  power  Bupplies.  PLTRPA's  mandated,  long-term 
contracts  are  costing  electricity  consumers  nationally  nearly  $8  billion  e  year  in 
higher  electricity  prices. 

PURPA  also  has  faUed  to  achieve  its  objective  to  promote  the  use  of  renewable 
energy.  Today,  approximately  80  percent  of  all  power  produced  by  PURPA  facilities 
is  generated  using  natural  gss,  coal  or  oil.  Fossil  fuels,  not  renewable  energy  re- 
sources, have  been  PURPA's  primary  beneSciaries. 

In  addition,  significant  abuses  have  occurred  under  PURPA  particularly  with  re- 
spect to  cogeneration  facilities.  There  is  no  requirement  under  FERC's  regulations 
that  a  cogeneration  fadlity's  thermal  output  be  useful  or  economic.  As  a  result,  what 
are  essentially  exempt  wnolesale  generators  have  been  allowed  to  masquerade  as 
PURPA  qualifying  facilities  in  order  to  have  a  guaranteed  market  for  their  power 
at  government-set  prices. 

TTie  PURPA  reform  provisions  in  the  H.R.  6  conference  report  represent  a  dehcate 
compromise  that  is  the  result  of  long,  difficult  negotiations  among  the  major  PURPA 
stakeholders.  EEI  continues  to  support  these  provisions,  as  it  expects  other  stake- 
holders to  do. 
FERCUte 

EEI  believes  that  all  transmission-owning  utihties,  no  matter  what  their  owner- 
ship type,  shoiuld  be  subject  to  the  same  level  of  FERC  r^ulation  to  assure  fair, 
open  access  for  all  market  participants  to  the  transmission  grid.  After  all,  electrons 
move  on  the  grid  according  to  the  laws  of  physics,  without  recognizing  changes  in 
ownership  type.  Thus,  we  believe  FERC  roles  should  spply  to  all  users  of  the  grid. 

While  they  are  weaker  than  we  would  prefer,  the  "TERC  hte"  provisions  of  the 
H.R.   6  conference  report  represent  a  step  toward  this  ultimate  policy  goal  and 
should  be  included  in  any  energy  bill. 
FERC  Refand  Authority 

The  California  energy  crisis  clearly  demonstrated  that  retail  electricity  consumers 
would  be  much  bett«r  protected  by  making  all  electricity  suppHers,  not  just  share- 
holder-owned utilities,  subject  to  FERC  refund  authority.  iVis  would  ensure  that 
prices  charged  for  wholesale  electric  power  sales,  regardless  of  the  seller,  must  meet 
f^RC's  "^ust  and  reasonable"  standard.  EEI  supports  language  in  the  H.R.  6  con- 
ference report  authorizing  FERC  to  order  refimds  from  the  largest  government- 
owned  utilitieB  for  short-term  sales. 
FERC  Merger  Authority 

Mergers  among  electric  utilities  and  with  other  energy  companies  can  lower  oper- 
ating costs,  diversify  the  products  and  services  companies  are  able  to  offer  t«  con- 
sumers, and  increase  efficiencies.  However,  electric  utihty  metiers  are  among  the 
most  heavily  regulated  of  all  industries,  and  the  federal  merger  review  process  is 
costly,  time-consuming  and  duplicative.  EEI  supports  measures  to  streamline 
pilRC's  current  merger  review  process  to  eliminate  duphcative  federal  review  and 
bring  it  more  in  line  with  the  process  used  for  other  industries.  The  H.R.  6  con- 
ference report's  provisions  clarifying  FERC  merger  authority,  expediting  the  Com- 
mission's review  process,  and  directing  DOE  to  study  additional  ways  to  eliminate 
duplication  and  improve  the  process  are  consistent  with  this  goal. 
Native  Load  Protection 

Under  the  Federal  Power  Act  (FPA),  FERC  is  responsible  for  preventing  the  exer- 
dee  of  market  power  in  competitive  wholesale  markets  and  developing  the  rules  for 
such  markets.  However,  any  FERC  analysis  of  market  power  in  wholesale  markets 
should  take  into  account  existing  commitments  and  obligations  under  state  law  and 
state  policieB  relating  to  service  obligations,  resource  procurement,  resource  ade- 
quacy, fiid  supply  choices  and  environmental  aspects  of  generation. 

Federal  r^[ulators  should  recognize  the  retail  service  obligations  of  utilities  and 
promote  policies  consistent  with  those  state-imposed  obligations.  The  native  load 
— ,__   -'■-■jatjon  provision  in  the  H.R.  6  conference  report  assures  transmitting 
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A  balanced  natitmal  energy  policy  should  also  promote  the  effident  use  of  energy 
resources.  Using  energy  wisely  is  ^)od  for  the  environment,  saves  mopey,  and  hel^ 
support  energy  security.  We  must  continue  to  seek  improvements  in  energy  effi- 
ciency, in  addition  to  developing  new  supplies  and  infraatructure,  in  order  to  achieve 
our  enei^  and  environmental  goals. 

The  HJt.  6  conference  report  includes  many  provisiDns  to  promote  energy  effi- 
ciency and  wise  energy  use,  including  higher  efficiency  standards  for  a  wide  range 
of  products  that  use  large  amounts  of  energy,  such  as  commercial  refi*i£eratora  and 
freezers,  increased  LIHEAP  funding  for  low-income  households  and  funding  for  low- 
income  weatheri7ation  prwrams,  and  new  efficiency  performance  standards  for  pub- 
lic buildings.  We  support  these  provisions. 
Pedend  Agency  Enei^y  EtGciency  Programa 

In  particular,  EEI  supports  language  in  the  H.R.  6  conference  report  to  extend 
and  improve  programs  under  which  private  sector  companies  help  federal  asendes 
achieve  their  energy  eftidency  goals.  The  federal  government  is  tne  world's  la^eeit 
single  consumer  ofelectridty,  and  utUity  energy  service  contracts  and  Energy  Sav- 
ingB  Performance  Contracts  (ESPCs)  are  two  means  by  which  EEI  member  compa- 
nies help  federal  agencies  conserve  energy  and  save  taxpayer  dollars. 

The  ESPC  program,  which  received  a  two-year  extension  last  year  after  lapsing 
in  2003,  would  be  permanently  reauthorized  under  the  H.R.  6  conference  repOTt,  fi- 
nally giving  it  the  long-term  stabiUty  it  needs.  However,  we  are  concerned  about 
new  limitations,  which  were  not  induded  in  the  conference  report,  that  we  under- 
stand niight  be  placed  on  the  program  in  this  year's  bill^argely,  we  understand, 
because  of  questionable  CBO  scoring  assumptions.  We  believe  the  limitations  unda 
discussion  would  have  a  chilling  effect  on  the  energy  services  contractii^  market, 
which  is  critical  to  the  federal  government's  efforts  to  achieve  energy  and  cost  sav- 
ings. As  members  of  a  broad  m^>-ESPC  coalition  led  by  the  AUiance  to  Save  Energy, 
we  will  work  with  Chairman  Barton  and  others  in  Congress  to  resolve  this  problem 
in  a  way  that  maintains  the  viabiUty  of  this  successful  program. 

ENERGY  TAXES 

While  we  appredate  that  the  tax  provisions  in  Che  energy  bill  are  under  the  juris- 
diction of  anotner  committee,  we  want  to  call  your  attention  to  cntical  tax  provi- 
sions in  the  H.R.  6  conference  report  that  will  help  increase  investment  in,  and 
strengthen,  our  energy  infrastructure. 

The  U.S.  tax  code  should  be  amended  to  provide  enhanced  accelerated  depreda- 
tion (frota  20  to  15  years)  for  electric  transmission  assets,  similar  to  the  tax  treat- 
ment governing  other  m^or  capital  assets.  Currently,  transmission  assets  receive 
less  favorable  tax  treatment  than  other  critical  infrastructure  and  technologies. 

The  conference  agreement  also  included  a  provision  that  would  provide  rapid  am- 
ortization (from  20  to  5  years)  for  pollution  control  equipment  to  electric  generating 
units  built  after  1975.  Under  current  law,  this  tax  treatment  is  available  only  for 
equipment  added  to  generating  plants  placed  in  service  before  1976.  This  tax  treat- 
ment will  be  a  signiticant  economic  incentive  for  utiUties  to  deploy  new  envinm- 
mental  technologies  on  electric  generating  plants.  This  would  result  in  emission  re- 
ductions that  would  provide  real  environmental  benefits  that  may  not  be  realised 
without  tax  relief. 

The  tax  credit  for  electridty  produced  from  wind,  open-loop  and  closed  loop  bio- 
mass  and  other  renewable  resources  should  be  extended.  Currently,  electridty  fmut 
be  produced  at  a  fadlity  placed  in  service  before  January  1,  2006.  At  a  miT(imiitii, 
the  credit  should  be  extended  to  electridty  produced  at  fadUties  placed  in  service 
before  January  1,  2008.  This  tax  credit  helps  make  electridty  proouced  from  these 
renewable  sources  competitive  with  other  forms  of  electridty,  whidi  will  be  an  im- 
portant part  of  the  nation's  long-term  energy  supply. 

Finally,  it  is  necessary  to  update  the  tax  treatment  of  nuclear  deconUDisBionins 
laws  to  reflect  a  deregulated  environment.  The  conference  agreement  included  aetdr 
ed  reforms  to  provide  greater  assurance  of  adequate  funding,  and  allow  faster 
growth  in  the  monies  set  aside  in  decommissioning  trust  funds. 

EEI  supports  inclusion  of  these  tax  provisions  in  the  energy  bill. 

RENEWABLE  PORTFOLIO  STANDARD 

While  the  H.R.  6  conference  report  does  not  indude  a  mandatory  nationwide  ra> 
newable  portfolio  standard  (RPS),  we  want  to  reit«rate  the  strong  opporiticHi  cf  tba 
nugority  of  our  member  companies  to  a  federal  RPS.  A  federal  mandatoty  KPS 
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would  raise  electrid^  prices  for  consumersi  create  inequities  among  states,  elec- 
trid^  eeneratoTB  and  elecbicity  suppliers;  and  threaten  dectric  reliability. 

nie  lack  of  available  renewable  energy  resources  in  certain  regions,  their  inter- 
mittent nature  and  the  NIMBY  problems  facing  both  renewable  enei^  facilities  and 
new  transmisfdon  lines  are  signiiicant  barriers  to  increasing  significantly  the 
amount  of  electricity  produced  from  renewable  energy  resources.  These  challenges 
have  serious  ramifications  for  electric  utilities  and  their  consumers  in  the  context 
of  a  federal  RPS  requirement. 

The  reality  is  that  many  utilities  will  be  forced  to  purchase  renewable  energy 
croditB  from  either  the  federal  government  or  renewable  energy  generators  to  meet 
an  BPS  mandate.  And,  they  would  still  need  to  generate  suflicient  power  to  meet 
their  consumers'  demands.  In  essence,  the  RPS  requirement  ends  up  beii^  a  new 
federal  energy  tax  on  traditional  energy  resources  that  utilities  must  pay  in  addition 
to  the  costs  of  building  sufficient  reliable  and  dispatchable  generation. 

Because  renewable  energy  resources  are  not  uniformly  available  throughout  the 
country,  a  federal  RPS  requirement  would  create  inter-regional  "Vinners  and  losers' 
am<mg  electricity  suppliers  and  their  consumers.  Utilities  and  their  consumers  in 
mgions  lacking  in  renewable  energy  resources  would  end  up  sending  their  dollars 
to  renewable  energy  suppliers  in  regions  with  renewable  energy  resources. 

Promoting  renewable  energy  resources,  through  tax  credits  and  increased  fiinding 
for  research  and  development,  in  addition  to  existing  renewable  programs  in  the 
states,  is  a  better  approach  to  help  maintain  our  nation's  diverse  fuel  mix  and  reli- 
able electricity  supply. 

CONCLUSION 

Congress  needs  to  finish  the  job  and  pass  an  energy  biU  as  soon  as  possible  to 
help  promote  fuel  diversity,  improve  energy  efficiency  and  conservation,  provide  reg- 
ulafaH7  certainty  in  energy  markets,  and  encourage  investment  in  critical  energy  in- 
frastructure. We  urge  Congress  to  adopt  an  energy  bill  similar  to  the  H.R.  6  con- 
ference report  in  2005. 

Mr.  Hall.  Thank  you,  sir.  Ms.  Church. 

Ms.  Church.  Good  afternoon,  Mr.  Chairman,  Mr.  Boucher,  Eind 
all  members  of  the  subcommittee. 
Mr.  Hall.  Good  eiftemoon. 

STATEMENT  OF  LYNNE  H.  CHURCH 

Ms.  Church.  I  am  Lynne  Cbxircb,  President  of  the  Electric 
Power  Supply. 

We  are  the  trade  association  representing  competitive  power  sup- 
pliers who  own  and  operate  approximately  40  percent  of  the  Na- 
tion's generation  capacity,  and  we  bum  a  diverse  mix  of  fuels.  In 
2003,  36  percent  of  the  power  produced  competitively  w£ls  coal- 
fired,  30  percent  was  from  natural  gas,  and  24  percent  was  nuclear. 

We  build  and  operate  power  plants  without  regulatory  guaraui- 
tees  or  a  captive  customer  base.  Our  members  prosper  only  if  they 
succeed  in  meeting  the  needs  of  electricity  customers. 

We  appreciate  this  opportunity  to  comment  on  the  electricity  pro- 
visions in  the  Energy  Pohcy  Act  of  2005.  As  our  past  testimony  and 
correnwndence  makes  clear,  we  support  and  will  continue  to  sup- 
port the  passage  of  this  legislation.  We  do  not  view  the  legislation 
as  a  panacea  for  all  of  the  energy  issues  facing  the  Nation.  How- 
ever, it  includes  many  legislative  changes  that  are  long  overdue 
and  will  greatly  benefit  the  country.  The  mandatory  reliability  lan- 
guage, the  transmission  siting  provisions,  the  repeal  of  PUHCA, 
we  Congressional  resolution  supporting  development  of  better  re- 
nonal  markets,  and  the  limited  expansion  of  FERC  oversight  over 
tbB  trananiBsion  capacity  operated  by  public  power  are  positive  as- 
pects. 
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Let  us  encourage  you  to  act  swiftly.  Regulatory  uncertainty  has 
a  devastatii^  impact  on  power  plant  development,  which  has  a 
long  lead  time  and  very  high  capital  costs.  While  many  areas  of  the 
country  have  experienced  a  relative  surplus  of  available  generation 
capacity,  we  know  this  doesn't  last.  As  the  economy  picks  up 
steam,  so  does  the  demand  for  electricity.  Over  the  next  5  years, 
these  surpluses  will  shrink,  and  new  capacity  will  need  to  be  built. 

Our  companies  are  recovering  well  from  the  ill  effects  of  the  past 
recession.  Stock  values  are  up,  debt  has  been  reduced,  and  in  Izu^ 
parts  of  coimtry,  broader  regional  wholesale  markets  are  beginning 
to  take  hold  and  thrive.  EPSA  companies  have  invested  over  $100 
billion  in  new  plants,  at  no  risk  to  their  customers.  We  have  built 
the  most  efficient,  cleanest,  and  best-run  coal,  natural  gas,  and  re- 
newable power  generation,  and  we  are  ready  and  willing  to  do 
more.  We  also  have  companies  that,  for  the  first  time  in  a  ^nera- 
tion,  are  seriously  considering  new  nuclear  development.  Do  not 
put  this  critical  investment  at  risk. 

On  the  other  side  of  the  ledger,  we  have  consistently  expressed 
our  concern  that  the  "SMD  delay"  language,  a  Senate  addition,  and 
the  so-called  native  load  provisions  represent  poor  polity  that  do 
httle  to  protect  consumers  and  are  more  to  encourage  discrimina- 
tory behavior  and  high  societal  costs.  In  addition,  we  join  many 
other  groups  in  opposing  statutory  langu£ige  which  prescriptively 
allocates  transmission  costs,  the  so-caUed  participant  funding  pro- 
visions. 

As  you  consider  this  legislation  and  further  changes,  we  ask  you 
to  keep  in  mind  three  basic  principles. 

First,  electricity  is  a  fundamental  driver  of  oiu:  free  market  econ- 
omy, and  any  legislation  should  ensure  that  our  customers  and 
businesses  have  access  to  the  most  efficient  and  innovative  sup- 
pliers on  the  grid. 

Second,  electricity  is,  by  its  very  nature,  an  interstate  and  in- 
creasingly intemationaJ  commerce.  Large  and  seaimless  regional 
markets  that  reward  efficiency  and  cost  control  will  best  enhance 
America's  overall  abihty  to  successfully  compete. 

Third,  the  basic  concept  of  first,  do  no  harm  should  apply.  The 
collateral  effects  from  incomplete  or  poorly  thought  out  policy 
changes  could  have  a  negative  effect  on  all  electricity  uaers,  and 
certainly,  in  regions  of  the  country  where  there  are  no  problems  oc- 
curring. 

We  nave  seen  the  savings  to  consumers  which  competitive  re- 
gional power  markets  can  deliver.  For  example,  adjusted  wholesale 
power  prices  dropped  16  percent  in  the  East  between  the  fourth 
quarters  of  2003  and  2004,  after  the  PJM  footprint  was  expanded 
into  the  Midwest.  The  addition  of  AEFs  transmission  system  al- 
lowed previously  underutilized  capacity  to  be  sold  into  a  larger 
market,  and  decreasing  prices.  It  has  also  been  shown  that  com- 
petitive electric  markets  can  conserve  natural  gas  in  the  short 
term.  In  ERGOT,  for  example,  natursd  gas  consumption  in  dec- 
tricity  production  has  decreased  by  3  percent  over  the  lEist  4  years, 
while  me  electricity  produced  from  this  gas  increftsed  by  almost  8 
percent.  This  was  due  to  the  fact  that  older,  inefGcient  gas  plants 
were  displaced  by  newer  combined  cycle  gas  plants,  meaning  that 
more  generation  w£is  able  to  be  produced  using  far  less  gas. 
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Before  dosii^,  I  would  like  to  comment  on  a  related  phenomenon 
that  should  concern  the  committee.  A  number  of  States  are  return- 
ing to  the  use  of  regulatory  guarfintees  and  the  creation  of  a  regu- 
latory rate-bftse  to  build  new  generation  power.  This  approach 
guarantees  tliat  local  consumers  will,  once  again,  bear  the  risks  as- 
sociated with  bad,  mismanaged,  or  unnecessary  utility  investment. 
Consumers  have  been  required  to  absorb  some  $200  billion  in 
stranded  costs  from  exactly  this  kind  of  investment  in  the  1970*8 
and  lode's.  History  should  be  a  cautionary  tale  for  all  of  us.  We 
have  no  objection  to  new  rate-based  generation  investment,  pro- 
vided that  it  is  tested  and  proven  to  be  more  beneficial  to  the  con- 
sumer them  a  competitive  alternative. 

We  stand  ready  to  build  the  next  generation  of  pletnts,  much  of 
which  will  probably  be  coal,  if  given  a  fair  opportuniW  to  compete. 
In  conclusion,  we  urge  the  subcommittee  to  move  tiie  Energy  PoUcy 
Act  of  2005  swiftly. 

Thank  you. 

[The  prepared  statement  of  Lynne  H.  Church  follows:] 


Chairman  Hall  and  Membere  of  the  Subconunittae:  I  am  Lynne  H.  Church,  Presi- 
dent of  the  Electric  Power  Supply  Assodation  (EPSA)  and  am  here  today  rep- 
resenting EPSA's  member  compames.  EPSA  is  the  national  trade  Bsaociation  rep- 
reoentinf;  competitive  power  suppliers,  including  generators  and  marketers.  Our 
cranji^tive  power  induatiT  operates  40%  of  the  installed  electric  generation  capac- 
i^  ID  th«  Unit«d  States.  In  2003,  36%  of  the  power  we  produced  competitively  was 
coal-fired,  30%  was  from  natural  gas,  and  24%  was  nuclear.  The  rest  was  hydro- 
dectrk,  other  reiwwables  and  miscellaneouB  fuels. 

We  build  and  operate  power  plants  without  regulatory  guarantees  or  a  captive 
customer  base.  Oiu-  members  prosper  only  if  they  succeed  m  meeting  the  needs  at 
electricity  consumers.  EPSA  member  companies  have  an  established  track  record  of 
providing  reliable,  competitivety  priced  electricity  from  environmentally  responsible 
power  facilities  in  the  U.S.  and  global  markets. 

"'-  —  idate  this  opportuni^  to  comment  on  the  electricity  provisions  in  the  En- 
Act  of  2005,  which  m  large  part  are  identical  to  the  House-Senate  Con- 


fivence  Report  from  the  last  Congress.  As  our  past  testimony  and  correspondence 
makes  clear,  EPSA  supports  the  passage  of  this  legislation.  We  do  not  view  the  I^- 
ialation  as  a  panacea  for  all  of  the  energy  issues  tacing  the  nation.  However,  it  ii 


dudes  many  legislative  changes  that  are  long  overdue  and  will  greatly  benefit  our 
country.  The  reliability  language,  the  transmission  siting  provisions,  the  repeal  of 
PUHCA,  the  Congressional  resolution  supporting  the  development  of  better  regional 
power  markets,  and  the  limited  expansion  of  FERC  oversight  to  some  of  the  trans- 
miBaion  capacity  operated  by  pubhc  power  are  examples  of  positive  public  polity  em- 
bodied in  utis  legislation, 
'    '    B  encourage  you  to  act  swiftly.  Regulatory  uncertainly  has  a  devastating  im- 


pact on  long-lead  time,  hi^h  capital  cost  projects — power  plants.  While  many  areas 
of  the  country  have  experienced  a  relative  surplus  of  available  generation  capacity, 
we  know  this  doesn't  last.  As  the  economv  picks  up  steam,  so  does  the  demand  for 
electric  energy.  Over  the  next  five  years,  these  surpluses  will  shrink  and  new  capac- 
i^  will  need  to  be  built. 

Our  companies  are  recovering  well  from  the  ill  effects  of  the  economic  recession. 
Stock  values  are  up.  Debt  has  been  reduced.  And,  in  large  parts  of  the  country, 
broader  r^onal  wholesale  markets  are  beginning  to  take  hold  and  thrive.  EPSA 
companies  nave  invested  over  $100  billion  in  new  plants — at  no  risk  to  their  cus- 
tomers— over  the  past  five  years  and  are  poised  to  bring  new  capital  to  meet  emerg- 
ing needs.  We've  built  the  most  efficient,  leanest  and  test-run  coal,  natural  gas  and 
renewable  power  generation  in  the  past,  and  we're  ready  and  able  to  build  more. 
We  have  companies  that,  for  the  first  time  in  a  generation,  are  seriously  considering 
new  nuclear  development.  Do  not  put  this  critical  investment  at  risk  through  end- 
leea  deliberation  or  ill-advised  le^stative  proposals. 

On  the  other  side  <d  the  ledger,  we  have  consistently  expreseed  our  ocmceni  that 
the  "SMD  delay"  language— a  Senate  addition— and  the  so-called  "natem  load  pnvi- 
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Bions"  represent  poor  policy  that  do  little  toprotect  consumers  and  are  more  likeh 
to  encourage  discriminatory  behavior,  less  efficiency  and  higher  societal  costs.  In  ad- 
dition,  we  join  many  other  groups  in  opposing  statutory  language  which  prescrip- 

tively  allocatea  transmission  coata — the  'participant  funding"  proviaiona. 

As  you  consider  this  legislation,  and  any  i\irther  changes  to  it,  we  ask  jrou  to  keep 
in  mind  three  basic  principles: 

First,  electricity  is  a  fundamental  driver  of  our  free  market  economy,  and  any  leg- 
islation should  ensure  that  our  customers  and  businesses  dike  have  access  to  the 
most  efiident  and  innovative  suppliera  on  the  grid; 

Second,  electricity  is  Inr  its  veiy  nature  part  of  an  interstate  and,  infTYtniringl)'. 
international  commerce.  Large  and  seamless  regional  markets  that  reward  efEdant? 
and  cost  control  will  best  enhance  America's  overall  ability  to  compete  succesBfiillr 
in  the  global  economy; 

Third,  the  basic  concept  of  "^rst  do  no  harm"  should  applv — the  collateral  eSeds 
from  incomplete  or  poorly  thought  out  policy  changes  could  nave  a  negative  impact 
on  all  electricity  users. 

We  have  seen  the  savings  to  consumers  which  competitive  wholesale  power  mar- 
kets and  regional  power  markets  can  dehver.  For  instance,  wholesale  power  prices 
dropped  16%  in  the  Eaat,  when  adjusted  for  fuel-price  and  demand  variations,  be- 
tween the  fourth  quarter  of  2003  and  the  fourth  quarter  of  2004.  When  the  PJM 
footprint  expanded  into  the  Midwest,  it  allowed  previously  imderutilized  capacdty  to 
be  sold  into  a  larger  market,  increasing  efficiency  and  decreasing  prices.  For  your 
information,  we  have  attached  a  chart  detailing  some  of  the  cost  savings  from  com- 
petitive wholesale  power  markets.  It  has  also  Been  shown  that  competitive  electric 
markets  can  conserve  natural  gas.  Competition  rewards  efficiency  and  forces  the  re- 
tirement of  inefficient,  obsolete  fadhties.  In  ERCOT,  for  instance,  natural  gas  con- 
sumption in  electricity  production  decreased  by  3%  from  1999  to  2003,  wnile  Uie 
electricity  produced  from  this  gas  increased  by  almost  8%. 

Before  closing,  we'd  Uke  to  comment  on  a  related  phenomenon  that  should  conoran 
you,  A  number  of  states  are  returning  to  the  use  of  regulatory  guarantees  and  the 
creation  of  a  regulatory  rate-base  to  build  new  electric  power  generation.  This  ap- 
proach guarantees  that  local  consumers  bear  the  risks  assodated  with  bad,  mis- 
managed or  unnecessary  utility  investment.  Our  recent  history  which  required  con- 
sumers to  absorb  some  $200  billion  in  "stranded  costs"  from  exactly  this  kind  of  in- 
vestment in  the  1970b  and  1980s  should  be  a  cautionary  tale  for  all  of  us.  We  have 
no  objection  to  new  rate-based  generation  investment,  provided  that  it  ia  tested  and 
proved  to  be  more  benefidal  to  the  consumer  than  a  competitive  alternative. 

In  conclusion,  we  ut^  this  subcommittee  to  move  the  Energy  Policy  Act  of  2006 
forward  swiftly.  We  have  raised  several  issues  that  we  hope  wilTbe  favorably  consid- 
ered and  resdved  during  action  by  the  House  and  in  conference.  We  strongly  urge 
you  to  reject  any  dramatic  new  proposals  which  iiyect  crippling  regulatory  uncOT- 
tainty  into  an  industry  that  is  ready  to  commit  the  hundreas  of  bilhona  in  new  in- 
vestment needed  by  U.S.  o 
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Mr.  Hall.  Thank  you.  And  Mr.  Richardson,  we  recognize  you  at 
this  time.  I  must  tell  vou  there  is  a  vote  pending  for  any  minute, 
and  the  votes  will  probably  take  about  50  minutes,  so  as  brief  as 
you  can  be  will  help.  But  we  are  going  to  hear  every  one  of  you, 
because  all  of  your  testimony,  despite  me  fact  that  it  is  not  before 
a  fiill  panel  here,  is  just  the  same  £is  before  a  full  panel.  It  goes 
into  the  record.  Everybody  reads  the  record,  and  everybody,  all  the 
staffers  are  here,  the  main  ones  are  here,  the  staffers.  And  thank 
you  for  your  patience  with  us.  I  am  sorry  that  they  are  going  to 
have  a  vote;  hell  coidd  ring  any  time.  When  it  does,  I  think  I  will 
recess  for  an  hour,  Emd  for  those  of  you  who  can't  wait,  who  cant 
stay,  who  have  airlines  you  have  to  catch,  I  ask  tmanimous  consent 
of  me  ranking  member  that  they  be  excused  from  the  panel.  Your 
opening  statements  will  go  into  the  record  in  their  entirety. 

I  recognize  you,  Al,  Mr,  Richeirdson,  right  now. 

STATEMENT  OF  ALAN  RICHARDSON 

Mr.  Richardson.  Thank  you,  Mr.  Chairman.  AU  the  members 
will  read  the  statements,  and  all  of  us  are  happy  to  be  here. 

It  is  a  pleasure  to  be  here.  My  name  is  Alan  Richardson.  I  am 
the  CEO  of  the  American  Public  Power  Association,  and  I  am 

EloEised  to  testify  today  on  beheilf  of  the  Nation's  nearly  2,000  pub- 
cly  owned  electric  utilities.  APPA  continues  to  support  com- 
prehensive energy  legislation,  for  many  of  the  reasons  that  have 
been  given  by  others  that  have  testified  earlier.  I  would  like  to 
focus  my  comments  on  the  electricity  title  of  H.R.  6. 1  address  other 
issues,  or  the  conference  report  on  H.R.  6,  I  address  other  issues 
in  my  prepared,  my  testimony,  which  I  know  will  be  printed  in  full 
in  the  record. 

With  respect  to  electricity,  the  goEil,  from  our  perspective,  at 
least,  should  be  to  promote  effective  competition  in  wholesale  elec- 
tricity markets  where  it  is  possible  to  do  so  for  the  benefit  of  con- 
sumers, and  the  wellbeing  of  our  society.  While  recognizing  the  re- 
gional diversity  of  these  markets  and  the  very  unique  characteris- 
tics of  electricity  itself,  characteristics  that  make  the  restructuring 
of  this  industry  an  extremely  difficult  task.  Those  characteristics, 
among  other  things,  have  produced  rather  dramatic  changes  in  in- 
dustry structure  and  public  and  shareholder  attitudes  in  the  last 
couple  of  years.  The  events  that  have  produced  these  chttnges  in- 
clude the  Western  energy  crisis,  the  revelation  of  a  broad  range  of 
practices  to  manipulate  the  energy  markets,  the  financial  melt- 
down of  some  generators  and  private  power  companies,  credit  rat- 
ing agency  downgrades  for  utilities  with  significant  merchant  gen- 
eration exposure,  and  the  list  goes  on. 

In  view  of  these  changes,  private  utilities  today  are  pursuing  a 
back  to  the  basics  strategy,  producing  an  infrastructiwe  that  bears 
little  resemblance  to  the  structure  envisioned  by  proponents  of  re- 
structiuing  just  a  decade  ago.  These  facts,  from  our  perspective, 
strongly  suggest  that  a  fresh  start  with  respect  to  the  electrici^ 
title  would  he  appropriate.  The  legislation  that  is  the  focus  of  this 
hearing,  the  conference  report  on  H.R.  6,  with  some  minor  modi- 
fications, passed  the  House  on  November  18,  2003.  Behind  that 
event  were  hearings,  the  legislation  actually  dates  back  prior  to 
2003,  some  parts  of  it  back  a  couple  of  Coi^^esses.  Fifteen  months 
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since  that  vote  was  taken,  there  have  been  yet  additional  events 
that  have  shaped  public  opinion,  and  these  should  be  taken  into  ac- 
fxnint  in  formulating  energy — public  policy.  In  other  words,  much 
of  the  electricity  title's  limguage  may,  indeed,  be  past  its  shelf  hfe 
and  in  need  of  retooling. 

You  have  asked  us  for  our  views  on  the  conference  report  on  H.B. 
6.  Let  ms  set  forth  some  of  the  specifics,  provision  that  we  like,  and 
provisions  that  we  are  concerned  about.  We  very  strongly  support 
the  mandatory  reUabiUty  legislation,  enforceable  reHability  provi- 
sions. If  it  becomes  apparent  that  comprehensive  energy  legislation 
is  going  to  staU  out  in  the  109th  Congress,  as  it  has  in  the  last  3 
Congresses,  then  we  beheve  that  legislation  should  move  forward 
on  a  standalone  basis.  We  are  as  confused,  I  think,  as  everyone 
else,  as  to  why  the  dollar  hmits  are  included  in  that  legislation.  We 
look  forward  to  clarification  fitini  those  you  have  asked  to  explain 
why  that  provision  is  there. 

We  support  the  service  obhgation  provision  but  suggest  certain 
modifications  to  ensure  long-term  physical  and  trfmsmission  rights 
for  both  existing  and  new  transmission  facilities  at  predictable 
pri<%8.  Load  serving  entities  such  as  public  power  systems  are  hin- 
dered in  meeting  their  service  obligation  without  long-term  cer- 
tain^ in  transmission.  Further,  the  lack  of  such  certainty  is  an  ob- 
atacle  in  the  construction  of  large  base  load  generation  and  renew- 
able generation.  And  if  the  problem  isn't  addressed,  we  place  in 
jeopardy  initiatives  to  expand  renewable  energy  and  coal-fired  gen- 
eration, both  of  which  generally  must  be  located  far  fi-om  load. 

Transmission  siting  is  an  extremely  difficult  task,  and  for  this 
reason,  we  support  the  Federal  Energy  Regulatory  Commission 
backstop  authority  that  was  proposed  in  the  legislation.  Financial 
incentives  for  new  construction,  if  addressed  in  legislation,  should 
be  tailored  in  a  way  that,  for  new  transmission  construction, 
matches  the  risk  of  the  investment  and  the  reward  provided. 

Allocation  of  costs  for  new  transmission  is  a  very  difficult  prob- 
lem, and  it  is  best  left  to  the  Commission  to  resolve  on  a  case-by- 
case  basis.  Congress  should  not  dictate  how  to  allocate  costs  for 
new  transmission.  FERC's  flexibihty  in  the  area  should  be  pre- 
served, BO  it  can  fashion  cost  recovery  poUcies  that  reflect  and  re- 
spect the  needs  and  goals  and  the  grid  characteristics  of  specific  re- 
gions. 

We  do  not  opfKtse,  but  continue  to  question  the  need  of  expanded 
FERC  jurisdiction  over  transmission  facilities  owned  by  publicly 
owned  utihties. 

We  continue  to  oppose  the  repeal  of  the  Public  Utility  Holding 
Company  Act  of  1935,  unless  accompanied  by  provisions  that  en- 
sure F]^C  has  the  abihty  to  protect  consumers  and  investors  trom 
the  probable  consequences  of  such  repesd. 

Indeed,  we  believe  the  evidence  is  quite  strong  that  the  piutieil 
repeal  of  the  Holding  Company  Act  in  1992  opened  the  door  to  di- 
versification and  ri^^  investments  that  contributed  to  the  finan- 
cial meltdown  of  many  private  utihties,  to  the  disadvfmtage  of  con- 
sumeiB  and  investors,  the  very  people  that  were  presumed  to  be 
protected  by  ^  Holding  Company  Act.  Wall  Street  financial  ana- 
^stB  now  agree,  and  they  have  entered  into  this  debate  in  opposi- 
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tion  to  repeal.  We  also  strongly  oppose  limitations  placed  on  the  ex- 
ercise of  FEBC's  merchemt  review  authority. 

Finally,  instead  of  Congressional  directive  identifying  and  pro- 
hibiting a  specific  electric  trading  practice,  as  is  contamed  in  the 
conference  report  on  H.R.  6,  we  believe  the  Commission  should  be 
authorized  to  undertfike  a  rulemaking  proceeding  to  identify  all 
practices  intended  to  manipulate  the  wholesale  market,  and  Con- 
gress should  then  authorize  the  Commission  to  levy  significant 
penalties,  including  the  withdrawtd  of  the  privilege  of  selling  power 
at  market-based  rates  for  entities  that  are  engaged  in  these  prac- 
tices. 

That  concludes  my  summary,  Mr.  Chairman.  Thank  you  very 
much. 

[The  prepared  statement  of  Alan  H.  Richardson  follows:] 


Chainnan  Hall,  Ranking  Member  Boucher,  and  members  of  the  Subcommittee, 
m^  name  is  Alan  Richar^on,  and  I  am  the  President  and  Chief  EsecutiTe  Officer 
of  the  American  PubUc  Power  Association  (APPA).  Thank  you  for  the  opportunitr 
to  appear  before  you  today  to  discuss  APPA's  views  on  comprehensive  enei^  legie- 

APPA  is  the  service  organization  for  the  nation's  more  than  2,000  communi^- 
owned  electric  utilities  that  serve  over  43  million  Americans.  The  utilities  include 
state  public  power  agencies,  municipal  electric  utilities,  and  special  utili^  districts 
that  provide  electricity  and  other  services  to  some  of  the  nation's  largest  cities  such 
as  Los  Angeles,  Phoenix,  Seattle,  San  Antonio  and  Jacksonville,  as  well  as  some  rf 
its  smallest  towns.  Indeed,  the  vast  mfuority  of  these  utiUties  serve  small  and  me- 
dium-sized communities  in  49  states,  all  but  Hawaii.  In  fact,  75  percent  of  pt^lidr 
owned  electric  utilities  are  located  in  communities  with  populations  of  10,000  peopn 
or  less. 

Public  power  systems  were  created  by  state  or  local  governments  to  serve  the  pub- 
Uc  interest.  More  than  500  pubhc  power  systems  have,  or  by  the  end  of  this  year 
will  have,  celebrated  their  100th  anniversary.  One  of  the  most  fundamental  values 
that  all  APPA  members  share  is  local  control.  Like  pubhc  schools,  police  and  fire 
departments,  and  publicly  owned  water  and  waste  water  utilities,  public  power  sys- 
tems are  locally  created  governmental  institutions  that  address  a  oasic  communiljr 
need:  the  provision  of  an  essential  public  service  at  a  reasonable  price.  Public  paws' 
systems  share  the  core  mission  and  obligation  to  provide  reUable  and  low-cost  elec- 
tric power  to  their  retell  and  wholesale  requirements  customers,  consistent  wiU> 
good  environmental  stewardship,  and  te  do  so  year  in  and  year  out.  Because  they 
are  locally  controlled,  the  interests  of  public  power  systems  are  aligned  with  the 
long-term  interests  of  their  respective  customers  and  communities. 

Pubhcly  owned  utilities  also  have  an  obligation  to  serve  the  electricity  needs  of 
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all  their  customers.  They  have  maintained  this  "obligati 

that  have  introduced  retell  competition.  Public  power's  ongoing  commitment  te  its 
service  obhgation  in  those  local  communities  requires  it  to  pay  attention  to  long- 
term  infrastructure  needs.  Because  infrastructure  is  so  critical  to  the  future  of  toe 
electric  industry  in  general,  and  public  power  systems  specifically,  APPA  can  only 
support  legislative  initiatives  that  bolster  our  members'  commitment  to  maintain  ei- 
istmg  infrastructure  and  to  enhance  their  ability  to  develop  needed  new  infrastruc- 
ture. Without  adequate  transmission  and  generation  infrastructure,  public  power 
cannot  meet  ite  service  obligations. 

APPA  has  consistently  supported  a  comprehensive  approach  to  energy  policy. 
APPA  has  continually  asserted  that  there  are  a  number  of  areas  where  theAdmiiiiK- 
tration  and  Congress  should  act  to  enhance  the  viabihty  of  traditfonal  fuels  used 
to  generate  electricity,  promote  the  commercialization  of  new.  alternative  sources  of 
electricity,  increase  energy  conservation,  and  provide  adequate  energy  assistance  to 
low-income  households. 

The  109th  Congress  is  now  underway  and  the  debate  on  comprehensive  energy 
legislation  is  set  to  be  renewed.  The  Conference  Report  for  H.R.  6,  106th  Congress, 
wUl  serve  as  tJie  foundation  for  the  upcoming  debate  on  energy  legislation  in  the 
House  of  Representetives,  while  the  other  body  is  teking  a  step  hade  from  legisla- 
tion previou^y  considered  to  determine  whether  the  proposals  advanced  in  the  last 
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few  years  still  meet  the  needs  of  our  countiy  in  2006  and  beyond.  While  some  as- 
pedB  of  H.R.  6  still  reflect  sound  public  policy,  others  are  dated  and  should  be  re- 
considered. 

Hudi  of  my  teatimoi^  will  focus  on  those  mrovisions  contained  in  the  conference 
report  that  are  directly  related  to  electricity.  However,  I  would  first  like  to  comment 
oa  other  aspects  (rf  ILR  6  that  continue  to  be  of  great  interest  to  AFPA.  The  fol- 
lowing is  a  tnrief  summary  of  major  issues  APPA  supports,  outside  of  the  scope  of 
the  electricity  title: 
Comparable  Inc«ntivea  for  Renewable  Energy  Facilities 

Hai»  APPA  members  are  extremely  interested  in  expanding  their  portfolio  of  re- 
newable generation  facilities  and  contracts.  The  Conference  Report  for  H.R.  6  origi- 
nally contained  a  substantial  energy  tax  title,  which  included  production  tax  incen- 
tdves  for  renewable  generation  by  private  entities,  but  contained  no  comparabU  ~ 
centiTe  for  public  power  systems  and  cooperatively  owned  utilities.  Comparabli 
cmtive  lanpinpi.  had  been  included  in  the  Senate-passed  version  of  comprehen 
energy  l^islation.  but  was  stripped  out  of  the  final  bill  in  conference. 

"niese  incentives  are  intended  to  stimulate  investments  that  advance  our  overall 


naticnud  energy  poliiy — specifically  greater  investment  in  renewable  energy.  How- 
ever, they  do  not  work  for  the  nearly  3,000  pubUcly  and  cooperatively  owned  electric 
utilities  that  provide  electricity  to  over  25%  of  the  nation's  consumers.  If  the  goal 
is  to  promote  these  socially  beneficial  investments,  it  is  imperative  that  a  com- 
parable incentive  be  available  to  this  sector  of  the  electric  utility  industry  for  renew- 
able energy  fodUties.  This  is  particularly  important  now  that  several  states  have 
paaaed,  or  are  ctmsidering,  renewable  portfoho  standards.  APPA  strongly  supports 
the  indusion  of  a  comparable  incentive  plan  in  comprehensive  energy  legislation. 
Hjrdroelectiic  Relicenaing 

Over  tbe  next  15  years,  two-thirds  of  all  non-federal  hydroelectric  capacity — which 
totals  nearly  29,000  m^awatts  of  power  and  can  provide  enough  electricity  to  serve 
aiz  million  retail  customers — must  undergo  the  Federal  Enei^  Regulatory  Commis- 
■km  (FERC)  reUcensing  process.  The  reGcensing  of  each  hydro  prcgect  may  poten- 
tially reault  in  a  significant  loss  of  existing  capacity  due  to  the  operational  changes 
that  rdicraising  requires  at  specific  projects.  Such  lost  capacity  must  be  replaced  by 
ima  efficient  generation  sources  that  are  likely  to  impose  additional  costs  on  con- 
mnnen  and  i^oduce  greenhouse  gas  emiasions.  Therrfore,  APPA  believes  that  im- 
provements to  FERC's  hydroelectric  licensing  and  reUcensing  processes  are  a  neces- 
ai^,  AITA  supports  the  hydro  language  contained  in  the  Houae-passed  Conference 
Beport,  and  would  urge  the  Subconunittee  to  retain  it. 

e  Elnergy  Production  Incentive 

rongly  supports  the  reauthorization  i 
y  Production  Incentive  (REPI)  prc^am  contained  in  the  Conference  Report  for 


APPA  strongly  supports  the  reauthorization  of  and  changes  to  the  Renewable  En- 
ergy Production  Incentive  (REPI)  pr<wram  contained  in  tfie  Conference  Rep — '  '" 
HjI  6.  REPI  was  established  by  the  Energy  Pohcy  Act  of  1992,  and  authon: 
Department  of  Energy  (DOE)  to  make  du«ct  payments  to  pubUcly-  and  coopera- 
tively-owned  electric  utilities  for  electricity  generated  trom  solar,  wind,  landfill-gas, 
and  certain  geothermal  and  biomass  projects.  It  was  intended  to  provide  incentives 
to  public  power  for  investment  in  renewable  energy  that  were  comparable  to  those 
provided  to  for  profit  utilities  through  the  tax  code.  Because  this  prt^am  has  been 
gTOMly  under-fiinded,  it  has  never  fiilfilled  its  primary  mission.  While  we  strongly 
believe  REPI  should  be  updated  and  preserved,  we  also  beUeve,  as  noted  above,  that 
Congrees  should  create  a  pn^ram  that  provides  comparable  financial  incentives  to 
''      9  offered  to  for-profit  companies  to  encourage  investment  in  renewable  and 


n  enern  facilities.  Since  1995,  REPI  has  funded  more  than  36  renewable  energy 
prmects  in  17  states.  REPFs  authorization  expired  in  2003. 

The  renewable  ener^  titie  in  the  Conference  Report  includes  the  language  APPA 
advocates  to  reauthorize  and  reform  REPI.  It  extends  REPI  for  another  tien  years 
and  directs  DOE  to  allocate  funds  during  funding  shortfall  years  to  all  prefects  on 
a  more  eouitable  basis  than  is  the  case  under  the  current  nrocess.  The  language  also 
daiifiee  uat  landfill  »s-to-eneigy  projects  and  Indian  tritial  governments  are  eligi- 
ble for  fimding  under  REPI.  The  reauthorization  of  REPI  is  a  high  priority  for  APPA 
in  any  comprehensive  energy  measure  that  Congress  may  consider. 
Ihdoe-AiiderKKi  Act  Reauthorizatian 

The  Pnce-Anderson  Act,  a  law  that  indemnifies  DOE  contractors  and  Nuclear 
Regulatoiy  Commission  (NSC)  hcensees  for  damages  resulting  from  nuclear  ind- 
dnita,  expired  in  2003.  A  two-year  extension  of  Pnce-Anderson  coverage  for  DOG 
eantractora  was  induded  in  the  FY  2005  defense  authorization  bill  (H.R.  4200), 

"  '  d  by  Congress  on  October  9,  2004. 
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The  Conference  Report  for  H.R.  6  sought  to  extend  Price-Anderaoii  coverage  for 
new  commercial  reBctora  and  new  DOE  nuclear  contracts  through  the  end  of  2023. 
The  legislation  raised  the  maximum  reactor  assessment  from  ^tS  millitHi  to  $96.8 
million  and  the  limit  mi  per-reactor  annual  payments  from  $10  miUion  to  $16  mil- 
lion, while  at  the  same  time  limiting  DOG  contractor  indemnification  to  $10  billioa. 
AFPA  supports  the  long  term  reauthorization  of  the  Price-Anderson  Act. 
Clean  Coal  Technology 

The  Conference  Report  for  H.R.  6  contains  a  15%  investment  tax  credit  for  retro- 
fits or  re-powering  of  existing  coal  units  with  qualifying  "basic"  clean  coal  tech- 
nologies (including  advanced  pulverized  coal  or  atmospheric  fluidized  bed  combus- 
tion,  pressurized  fluidized  bed   combustion   and  integrated  gasification   combined 


cycle).  Such  technologies  must  meet  certain  pollution  control  requirements  and  ci 
fAy  with  a  design  net  heat  rate  of  at  least  500  BTU/KWh  less  than  the  heat  raie 
of'^the  existing  coal-based  unit  prior  to  conversion.  Up  to  4000  megawatts  of  capacity 


nationwide  would  be  e   „ 

A  17,5%  investment  tax  credit  is  provided  in  the  Conference  Report  for  HJt.  6  for 
a  new  advanced  clean  coal  technolo^  unit  meeting  certain  carbon  and  heat  rate  re- 
quirements, which  var  "" 

vanced  pulverized  coa! .  , 

ized  fluidized  bed  combustion,  1      ^  p   -  ti;  ■  -  ■• 

to  6000  megawatts  of  capacity  nationwi<M  would  be  eligible.  APPA  supports  clean 


ean  coai  lecnnoiogy  umt  meenng  cenaui  canton  ana  neat  raie  re- 
varv  among  eli^le  technologies,  'ntese  technologies  include  ad- 
coal,  atmospheric  fluidized  bed  combustion  technology,  pressur- 

»mbuBtion,  integrated  gasification  combined  cycle,  andothera.  Up 


coal  technology  research  and  development,  as  well  as  incentives  for  such  develop- 
ment, so  long  as  they  are  linked  to  comparable  investment  incentives  that  are  avail- 
able for  pubhc  power  systems  and  rural  electric  cooperatives. 


Energy  Conservation 

The  H.R.  6  Conference  Report  would  have  established  a  program  for  developiiu; 
plans  for  increasing  energy  and  water  conservation  in  congressional  buildings.  & 
sets  targets  and  timetables  for  energy  consumption  reductions  in  federal  building 
nationwide  and  permanently  extends  existing  authority  provided  to  federal  agendee 
to  contract  with  energy  service  companies  to  assume  the  capital  coste  of  inatalliiu 
conservation  equipment  and  renewable  energy  systems  in  federal  focilities  or  bnila- 
in^.  'nte  legislation  expands  the  use  of  these  contracts  to  cover  the  replacement  <rf 
existing  fedM-al  buildings  with  new,  more  energy-efficient  buildings  and  expands  Hw 
definition  of  energy  savings  to  include  a  reduction  in  water  costs.  The  language  also 


directs  f^eral  agencies  to  procure  Energy  Star  or  Federal  Energy  Management  Pn>- 
gram  designated-ener^  efficient  products.  Furthermore,  the  language  authorizes 
$20  million  annually  uu^ugh  FY2006  for  grants  to  local  government,  communitjr 


projects  in  low-mcome  commumties  and  authorizes  ^dA  biUion  annually  firtm 
FY2004  through  FY2006  for  the  Low-Income  Home  Ener^  Assistance  Program 
(LIHEAP).  AI^A  remains  very  supportive  of  the  energy  efficien<7  and  conservatioD 
goals  set  forth  in  the  Conference  Report. 
ELECTRICmr 

The  House  first  passed  the  H.R.  6  Conference  report  on  November  18,  2003.  In 
the  fifteen  months  since  that  vote,  there  has  been  a  great  deal  of  change  in  the  dec- 
trie  utility  industry.  Much  of  the  electriciWtitle's  language  may  indeed  be  post  it« 
shelf  life  and  in  need  of  retooling.  While  APPA  supports  the  goal  of  ultimately  paw- 
ing comprehensive  energy  policy  legislation,  we  uige  the  Subcommittee  to  exerdae 
caution  when  addressing  a  number  of  the  provisions  contained  in  the  Confermce 
Report's  electricity  title. 

The  goals  of  federal  electrici^  restructuring  policies  should  be  to  promote  effective 
competition  in  wholesale  electricity  markets  where  it  is  possible  to  no  so  fiir  the  bm- 
efit  of  consumers  and  the  well-being  of  our  economy,  while  recognizing  the  regianBl 
diversity  of  those  markets  and  the  very  unique  characteristice  of  eledaidty.  AFPA 
believes  that  the  number  of  electricity  policy  issues  requiring  congressional  actko 
has  decreased  since  the  passage  of  H.R.  6.  To  achieve  a  more  robust  maika^ilaee, 
APPA  believes  that  the  Federal  Energy  Regulatory  Commission  (FERC)  must  uw 
its  existing  authorities  under  the  Federal  Power  Act  to,  among  other  things:  allow 
market-based  rate  sales  only  by  sellers  that  cannot  exercise  market  power,  throuf^ 
use  of  mitigation  measures  if  needed;  ensure  transparent  market  inlormation;  rem- 
edy market  power  abuses  in  a  timely  manner;  ensure  that  existing  R^oual  Trans- 
mission Organizations  (RTOs)  put  the  interests  of  consumers  first  and  loremost;  and 
clarify  and  enforce  open  access  transmission  rules  in  non-RTO  regions.  In  additiOD, 
the  market  power  protections  contained  in  the  Pubhc  Utility  Holding  CompanyAct 
(PUHCA)  should  be  enforced  t^  the  Securities  and  Exchange  Conunissian  (SBCX 
and  Oie  Act  must  not  be  repealed  by  Congress  outright. 
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I  will  DOW  discuss  epedfically  a  number  of  the  electricity  related  provisions  con- 
tained in  the  Conference  Bepcol,  fbr  H.R.  6. 
Electric  ReliaMlitj'  Staadanb  (Sec.  1221) 

The  Conference  Report  for  H.R.  6  creates  mandatory  reliability  standarda  promul- 
gated fay  an  electric  reliability  organization  with  regional  stakeholder  input.  "Hie 
bnguage  comports  with  diat  agreed  to  previously  By  APPA  and  other  industry 
stakeholders.  APPA  strongly  supports  the  rehability  language  contained  in  the  Con- 
ference Report.  Should  comprehensive  enei^  legislation  stall  once  again,  we  beheve 
Congress  should  move  the  reliabiHty  provisions  on  a  stand  alone  basis. 
Siting  of  Interstate  Electric  Tranamission  Facilities  (Sec.  1221) 

The  language  included  in  the  H.R.  6  Conference  Report  grants  FERC  "backstop" 
teansmissiOD  facilities  siting  authority  (through  the  use  of  eminent  domain)  in  areas 
identified  by  DOE  as  criti^  transmission  congestion  pathways,  if  a  state  has  de- 
lved or  denied  a  permit.  The  provision  authorizes  interstate  siting  "compacts"  to 
hMD  ident^  regional  siting  priorities.  The  siting  authority  applies  to  both  existing 
and  new  transmission  facihties.  There  is  an  ERCOT  (Electric  Rehabihty  Council  of 
Ttxaa)  exemption. 

AI7A  is  generally  supportive  of  this  approach  to  the  transmission  siting  issue. 
Tlie  need  fbr  new  transmission  infrastructure  is  one  of  the  most  pressing  issues  fac- 
ing the  industry  and  the  public  it  serves.  APPA  does  urge  the  Subcommittee  to  look 
car^iilly  at  provisiona  dealing  with  state  "compacts"  that  could  undermine  the  effec- 
tiTeness  of  this  section  in  siting  new  transmission. 
Third  Party  Finance  (Sec.  1222) 

This  pnmsion  authorizes  WAPA  and  SWPA  to  engage  in  certain  financing  and 
operation  arrangements  for  existing  and  new  transmission  lines  with  a  cap  of  $100 
million  fbr  10  years  from  third-party  contributions.  APPA  is  concerned  that  this  pro- 
vision addresses  a  problem  that  does  not  now  exist  (if,  indeed,  it  ever  did).  Third- 
party  arrangements  have  been  entered  into  absent  any  federal  statute,  as  dem- 
onstrated by  WAPA's  partnerships  for  the  construction  of  the  Path  15  transmission 
line  in  Califomia.  APPA  is  concerned  that  this  language  could  actually  slow  down 
the  process  by  which  WAPA  and  SWPA  undertake  to  build  new  transmission  facili- 
ties. We  recommend  this  portion  of  the  electricity  title  be  deleted. 
Open  Nondiacriniinntory  Access  (Sec.  1231) 

&iown  as  "FBRC-lite,"  this  provision  requires  an  "unregulated  transmitting  util- 
ity" (cntain  public  power  systems  and  rural  electric  cooperatives,  the  Tennessee 
Valley  ^thority  and  the  Power  Marketing  Administrations)  to  provide  open  access 
to  ttieir  transmission  facilities  at  rates  comparable  to  what  they  charge  themselves 
laid  under  terms  and  conditions  comparable  to  those  they  apply  to  themselves.  Sys- 
tems that  do  not  sell  more  than  4  million  MWh  of  electricity  annually  or  that  do 
not  own  or  operate  transmission  facilities  necessary  for  oi>erating  an  interconnected 
grid  are  exempted.  The  provision  clarifies  that  nothing  in  this  section  authorizes 
fJSHC  to  (wder  an  unregulated  transmitting  utility  to  join  an  RTO.  The  provision 
also  includes  the  comparability  language  sought  by  APPA,  as  well  as  a  lunitation 
on  FERCs  ability  to  require  an  action  under  the  section  which  would  result  in  a 
violation  of  private  use  restrictions  on  municipal  bonds.  While  APPA  is  still  not  con- 
vinced that  this  provision  is  necessary,  we  are  not  seeking  any  changes  to  the  lan- 
guage at  tliis  time. 
R^onal  TrannniMlon  OrganizationB  (Sees.  1232-1234) 

In  lii^t  of  many  changes  since  the  passage  of  the  H.R,  6  Conference  Report  in 
November  erf  2003,  the  Committee  should  reconsider  the  need  for  sections  1232- 
1234.  APPA  members,  once  strong  supporters  of  Regional  Transmission  Organiza- 
tions (STOs)  in  theory,  now  find  serious  problems  with  the  functional  RTOs  in  prac- 
tice. Our  concerns  are  set  forth  in  a  pubhcation  entitled,  Restructuring  at  the  Cross- 
Foadt:  FSRC  Electric  Policy  Reconsidered,  This  report  is  available  on  the  APPA 
w^rite.  www.appBnet.org, 

ff  the  Committee  retains  section  1233  regarding  RTO  progress  reports,  we  would 
reoonunand  that  F^RC  be  directed  to  report  on  its  progress  in  adoressing  specific 
KTO  problems  we  identified  in  our  report.  These  problems  include:  increasing  RTO 
admimatrative  coats;  unaccountable  governance  and  lack  of  responsiveness  to  cus- 
toner  needs;  and  impUonentation  of  new  markets  that  are  not  clearly  shown  to  ben- 
efit end  nae  eounmen.  Another  serious  problem  in  RTO  r^ons  is  the  lack  of  avail- 
able lonff4eim  [dlT^cal  or  financial  transmission  rights.  La  an  industry  wiUi  lo 
lead  timaa  fiir  oonatiuction  and  long  life  span  of  generation  facilities,  t  a 
ct  lonff^erm  J^lysical  or  fiTiantial  transmission  rights  is  a  serious  im 
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lie  power  systems  in  RTO  regions  need  both  assured  lone-term  access  and  predict- 
able transmission  rates.  Their  absence  is  hampering  public  power's  ability  to  enter 
into  the  long-term  generation  commitments  that  are  criticBl  to  fiiUilling  their  serviM 
obligations,  FERC  has  begun  to  focus  on  RTO  administrative  costs,  governance 
problems  and  the  need  for  assur^  long-term  transmission  access  at  reasonable 
rates.  We  believe  that  periodic  reports  from  FERC  to  Confess  on  its  progress  in 
addressing  these  problems  would  be  appropriate.  Congressional  attention  to  these 
matters  might  well  promote  the  "mid-course  corrections"  with  respect  to  RTO  poli- 
cies that  APPA  has  recommended. 
Standard  Market  Deeicii  (Sec.  1235) 

This  provision  states  that  no  final  rule  mandating  a  standard  electricity  market 
design  pursuant  to  the  Standard  Market  Design  Notice  of  Proposed  Rulemakiiig 
(SMD  NOPR),  including  any  rule  or  order  of  general  applicability  within  the  scope 
of  the  NOPR,  may  be  issued  before  October  31,  2006.  or  take  effect  before  December 
31,  2006.  Due  to  shifts  in  policy  direction  at  FERC,  APPA  believes  that  this  provi- 
sion represents  a  legacy  from  the  past  and  is  likely  now  unnecessary  within  the  con- 
text of  a  Federal  electricity  title. 
Native  Load  Service  ObUfcation  (Sec.  1236) 

This  language  was  drafted  to  protect  the  abihty  of  load-serving  entities  (LSEs)  to 
access  transmission  to  serve  their  native  loads  under  any  kind  of  transmission  pric- 
ing and  allocation  regime,  unless  an  RTO  or  ISO  has  determined  its  transmissim 
pricing  methodology  prior  to  September  15,  2003.  When  this  provision  was  original^ 
crafted,  FERC's  Standard  Market  Design  NOPR  was  seen  by  many  as  a  looming 


threat  to  the  ability  of  LSEs  to  maintain  access  to  the  transmission  rights  necesaarr 
to  serve  their  native  load.  Because  SMD  does  not  pose  the  same  threat  that  it  did 
at  the  time  this  legislation  was  originally  passed,  it  would  be  appropriate  to  review 
this  section  once  again,  to  ensure  that  it  accomplishes  its  intended  purpose. 

The  covinterpart  to  this  language  as  it  emerged  from  the  Senate  in  2003  specifi- 
cally provided  that  transmission  rights  of  transmission  owners  or  holders  of  trans- 
mission rights  as  a  result  of  contracts  or  service  agreements  would  be  protected  and 
further,  that  the  holders  of  such  rights  could  elect  whether  to  accept  firm  trans- 
mission rights  or  equivalent  tradable  or  financial  rights.  This  option  was  not  in- 
cluded in  the  conference  report  for  H.R.  6.  Yesterday,  February  9,  APPA's  poUcy 
committee  reaffirmed  this  position  as  follows:  "^at  APPA  supports  appropriate  le^ 
islative  language  confirming  that  transmission  owners  and  other  load-serving  enti- 
ties (including  public  power  transmission  dependent  utilities)  are  ell^ble  for  service 
obhgation  protection  under  any  comprehensive  energy  legislation  to  oe  passed,  and 
should  have  the  unequivocal  right  to  elect  to  use  their  physical  transnuesion  rights 
to  meet  their  service  obligation,  and  only  on  a  voluntaiy  basis  exchange  these  phys- 
ical rights  for  tradable  or  financial  transmission  rights. 

While  the  section  addresses  the  preservation  of  existing  transmiasum  r^ta  in 
order  for  utiUties  to  meet  their  service  obligations,  it  is  silent  on  their  ability  to  ob- 
tain new,  long-term  transmission  rights.  Yet  future  long-torm  rights  and  predictable 
transmission  rates  are  critical  to  meeting  future  long-term  oUigations.  They  are 
equally  critical  to  the  development  of  new  renewable  generation  resources,  particn- 
larly  wind,  and  new  base  load  generation,  which  generally  must  be  built  far  firom 
load.  APPA  believes  this  section  should  be  modified  to  address  this  issue. 
TranamiBsion  Infrastructure  Investment  (Sec.  1241) 

The  legislation  requires  a  FERC  rulemaking  on  transmission  rate  incentives^  with 
some  incentives  applicable  to  all  transmission  owners  (TOs),  and  significant  incen- 
tives applicable  to  TOs  that  partidpato  in  RTOs  or  ISOs  (including  accelerated  de- 
preciation of  new  transmission  facilities  over  a  maximum  of  15  years). 

APPA  believes  that  this  language  should  be  redrafted  so  that  the  "nwarf 
matches  the  risk  for  the  siting,  construction,  and  utilization  of  new  transnuamon  Ik- 
cihties.  This  means  that  incentives  should  not  be  awarded  throu|^  a 


f)  after  transmission  has  been  built  and  placed  in  service.  At  that  P<Mi>t,  tliB 
investor's  risk  is  relatively  low  and  the  return  on  investment  should  reilMt  ttutt 
fact.  Instead,  higher  rewani  in  the  form  of  greater  assurance  of  coat  focovcn  ahoDld 
be  given  to  entities  willing  to  take  the  risk  of  building  transmismoa  feoHttH  in 
areas  in  great  need  of  infrastructure  while  they  are  in  the  process  of  obtsdning  tte' 
necessary  permits  and  constructing  the  facilities. 

The  industry  badly  needs  new  transmission  infrastructure,  and  public  power  RB- 
resents  an  untapped  resource  for  the  development  of  such  new  f»wW^j»t  Poboc 
power  systems  serve  approximately  16%  of  the  nation's  retail  load.  They  have  nudit- 
tained  high  credit  ratings  dtirin^  recent  years,  when  many  inveator-ownad  iililllilB 
have  experienced  difGciJt  financial  situations  due  to  their  aggreasivs  divmifiGlttaB 
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and  fcrowth  strategies.  Public  power  Hj^tema  are  willing  and  able  to  invest  in  trans- 
miasuMi  facilities  provided  they  receive  the  concomitant  long-term  transmission 
lidita.  APPA  would  urge  Cansress  to  esplore  avenues  to  encourage  joint  ownership 
cnoew  transmiBsion  fanlities  by  all  load-serving  entities  in  a  region,  be  they  public 
or  private. 
Voluntary  Tmumission  Pricing  Plans  (Sec.  1242) 

Commonly  known  as  the  "participant  funding"  provision,  this  section  of  the  H.R. 
6  Conference  Report  enables  investor-owned  transmission  owners,  RTOs  and  ISOs 
to  propose  transmission  pricing  plans  for  transmission  upgrades  that  FERC  must 
approve.  While  the  section  is  very  convoluted  (which  is  in  itself  a  pioblem),  the  prac- 
tical effect  is  that  virtually  all  transmission  facilities  deemed  to  be  needed  for  eco- 
oomic'  jmrposes  (rather  tiian  "reliabili^  purposes)  would  be  funded  by  the  party 
requesting  traDsmission  service,  even  if^many  other  transmissian  custemers  would 
benefit  from  those  same  facilities. 

AFPA  remains  stron^y  opposed  to  this  provision  of  the  Conference  Report.  APPA 
believes  that  this  pricing  scneme  should  not  be  mandated  and  that  Congress  should 
respect  the  diversity  and  flezibiUty  of  each  region  to  address  this  issue  as  it  sees 
fit~  FE!RC  is  allowing  each  RTO  to  develop,  through  a  regional  collaborative  process, 
the  pridilg  plan  for  new  transmission  facilities  applicable  in  that  region.  A  form  of 
participant  ninding  is,  for  example,  being  used  in  PJM.  while  the  New  England  ISO 
has  awpted  a  very  dmerent  method,  and  the  Southwest  Power  Pool  RTO  is  devel- 
<q)ing  yiA  a  third  approach.  Hence,  this  mandate  is  both  unnecessary  and  potentially 
oounterproductive.  It  could  also  stall  the  development  of  new  transmission  facilities, 
t^us  potentially  impacting  the  overall  reliability  of  the  bulk  electric  power  system. 
AaamudaMatB  to  PURPA  (Subtitte  E) 

"ntis  subtitle  contains  language  that  addresses  the  termination  of  mandatory  pur- 
diase  and  sales  requirements.  The  provisions  direct  FERC  to  issue  a  rulemaMng, 
nitiiin  180  days  from  enactment,  revising  the  criteria  for  new  quali^dng  cogenera- 
timi  bcilities  seeking  to  sell  electric  energy.  They  mandate  that  ttus  rulemaking 
shall  insure  the  tiiermal  energy  output  is  used  in  a  productive  and  beneficial  man- 
ner, as  well  as  meeting  other  criteria,  and  direct  state  regulatory  authorities  and 
elecbic  utilities  to  make  available,  upon  request,  real-time  pricing  and  net-metering 
senicea.  APPA  believes  these  provisions  have  been  carefully  crafted  and  support 
their  inclusion  in  future  legislation, 
Bapeal  of  PUHCA  (Subtitle  F) 

The  Public  Utihty  Holding  Company  Act  of  1935  (PUHCA)  is  repealed  twelve 
mnntha  after  the  date  of  enactment  of  the  bill,  APPA  strongly  opposes  repeal  of 
PUHCA  unless  FERC  is  simultaneously  given  the  authority  to  address  the  probable 
consequences  ctf  repeal. 


Opponents  of  the  Holding  Ckimpany  Act  have  been  calling  for  it 
since  its  enactment  70  year  ago.  Toaay,  PUHCA  repeal  is  advanced,  in  par 
dress  the  perceived  needs  of  a  disaggregated  and  restructured  industry  that 


viaitnted  in  the  almost  euphoric  deregulation  climate  of  the  late  1990s.  PUHCA  was 
eoacted  to  inotect  investore  and  consumers  from  abusive  and  market  manipulative 
activities  and  to  ensure  effective  regulation  of  utility  holding  companies  controlling 
vertically  integrated  utiUties.  A  few  years  ago  it  was  believed  that  the  vertically  in- 
tegrated utility  model  of  the  past  would  soon  be  displaced  by  a  multitude  of  partici- 
paata,  eadi  with  a  different  focus — transmission,  generation,  distribution,  market- 
ers, etc.  As  a  result,  the  need  for  PUHCA  would  disappear.  However,  the  envisioned 
induaixy  transformation  has  not  occurred  and  indeed  public  utilities  are  now  pur- 
suing a  "lack  to  the  basics"  strategy,  which  includes  a  return  to  the  vertically  mte- 
nsrted  structnie  of  past  decades.  In  other  words,  the  industry  structure  is  precisely 
ua  atructore  PUHCA  was  creat«d  to  regulate  in  order  to  protect  the  interests  of 
invaston  and  craisumers. 

Advocates  <f  PUHCA  repeal  also  characterize  the  Act  as  an  impediment  to  invest- 
ment in  the  industiy.  A  report  a  year  ago  from  Standard  &  Poor's  noted  that  this 
argnmeot  "does  not  seem  to  hdd  much  water  after  the  power  generation  market  im- 
ploded.' SdsP  went  1X1  to  note  that  investors  have  a  sobd  appetite  for  companies 
with  itabls,  ragulated  revenues. 

Apoint  on  Wnidi  almost  aU  anee  is  that  PUHCA  rq»eal  wilt  promote  further  coo- 
aoHdatJan  within  the  industi;.  Conscdidation  and  a  redoctian  in  the  number  of  in- 
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Among  the  provisiixis  that  should  be  considered  to  ace 
rapeal  is  atill  deenad  good  public  policy,  are: 
tnuufivs  dfgannn^ion  assets,  n*^<-'*-  l-Ij:— 
natnial  gas  and  dadric  utilitiea; 


thority,  with  a  higher  threshold  for  merger  approval;  expanded  FESC  authority  to 
identi]^  market  manipulative  and  anti-competitive  behavior;  authori^  to  impoie 
substantial  penalties  for  violations;  and  truly  meaningfiil  access  to  holdmg  company 
books  and  records. 
Market  Traiuparency,  Enforcemeot,  and  Coiuiuner  Protection  (Bnbtitle  G) 

This  subtitle  includes  a  ban  on  round-trip  trades  and  the  filing  of  fidse  informa- 
tion, instructs  FESC  to  establish  market  transparency  rules  within  180  days  of  en- 
actment of  the  bill,  and  imposeH  penalties  for  violations.  The  positive  chaiues  that 
APPA  and  others  had  advocated  for  and  won  in  the  House  and  Senate  diUb  are 
minimized  by  the  addition  of  a  new  "savings  clause"  that  prevents  FERC  firom  rega- 
lating  other  providers  of  market  information  (e.g.  trade  publications)  or  firom  com- 
peting with  them.  In  addition,  language  preserving  exclusive  Commodity  Futures 
Trade  Commission  (CPTC)  jurisdicrtion  was  added,  enhancing  the  potential  for  sig- 
nificant jurisdictional  confusion  between  FERC  and  CFTC. 

APPA  would  like  to  see  a  stronger  and  clearer  market  transparency  and  consumo' 
protection  provision  contained  in  the  electricity  title.  The  legislation  identtfies  and 
prohibits  one  market  manipulative  practice  utilized  by  certain  market  partici- 
pants— round  trip  trades.  But  there  were  many  more,  including  the  very  recent  dis- 
covery of  Enron  traders  colluding  to  withhold  generation  capacity  firom  the  market 
(with  callous  disregard  for  the  eftecta  on  the  economy  and  the  public  of  rolling  black- 
outs). FERC  should  have  the  authority  to  identify  abusive  practices  by  rule,  and  the 
ability  to  impose  substantial  penalties  for  violations.  There  are  many  important  con- 
sumer protection  issues  facing  FERC  today,  including  the  issue  of  what  standards 
it  will  use  to  grant  authority  to  public  utility  sellers  to  charge  market-based  rates. 
FERC  should  Be  encouraged  to  deal  with  surfi  market  power  issues,  to  protect  elec- 
tric consumers  from  the  payment  of  unjust  and  unreasonable  rates. 
Rahmd  Anthoritjr  (Sec  1286) 

Also  known  as  the  "^inlfbrm  n 
FBRC's  authority  to  order  refunde 
rules.  The  lanKuage  applies  to  public  power  systems  with  sales  above  eif^t  millim 
MWh  of  electricity  annually.  It  applies  to  "short-term"  sales— meanii^  Bales  agree- 
ments in  effect  for  31  days  or  less.  Rural  electric  cooperatives  are  ezpudtly  exempt 
TVA,  SWPA,  SEPA  and  WAPA  are  sutgect  to  FERC'a  authority  in  this  r^and  cmh 
insofar  as  FBRC  can  order  refunds  of  these  federal  entities  to  achieve  a  just  and 
reasonable  rate.  FERC's  authority  to  order  refunds  of  BPA  sales  under  this  sectim 
is  even  more  limited  than  for  the  other  federal  utilities. 

This  provision  originated  from  allegations  of  market  manipulation  by  non-jurisdic- 
tional  public  power  systems  during  the  Western  enerey  crisis.  Subsequent  investiga- 
tions and  setuements,  however,  have  not  shown  sudn  an  extraordinary  remedy  to 
be  merited.  In  the  absence  of  any  demonstrated  need  for  this  provision,  we  do  not 
believe  it  is  necessary. 
Sanctity  of  Contract  (Sec.  1286) 

This  provision  requires  FERC.  before  abrogating  certain  contracts,  to  find  that 
such  action  would  meet  a  "public  interest"  standard  (known  as  the  Mobile-Siem 
standard  of  review),  unless  the  contract  expressly  provides  for  a  different  standard 
to  apply.  The  provision  would  be  amjlied  prospectively.  In  the  absence  of  expreM 
language,  any  future  contracts  couM  only  oe  abrogated  if  a  party  of  the  contract 
coiJd  prove  that  abrogation  of  the  contract  is  "in  the  public  interest"— a  higher 
threshold  than  demonstrating  that  the  contract  rate  or  terms  are  uqjust  and  unrea- 
sonable (the  standard  contained  in  Sections  205  and  206  of  the  Federal  Power 
Act)^and  thus  more  difBcult  to  prove. 

We  are  very  concerned  about  the  con 

s  to  a  contract  do  not  have  equal  ba  „ .  .  .     .   .._„.     ^ 

:t  that  the  contract  be  silent  on  the  terms  of  review,  resulting  in  the  applicatioo 
of  the  MobUe  Sierra  'public  interest"  standard  by  default.  Public  power  systems  are 
frequently  the  weaker  of  two  parties  in  such  bargaining  situations.  Because  tbej 
have  an  absolute  obligation  to  meet  the  needs  of  their  customers,  and  often  hare 
only  a  limited  number  of  contractual  options,  they  may  have  little  choice  but  to  ac- 
cept a  contract  that  is  contrary  to  their  interest,  not  through  legitimate  negotiations 
with  the  other  party,  but  by  Congressional  fiat.  'Dirough  this  provision,  m^  could 
well  be  deprived  of  the  protection  of  the  "^uat  and  reasonable  standard  to  which 
they  should  and  otherwise  would  be  entitled  under  the  Federal  Power  Act.  In  es- 
sence, this  provision  substantially  undermines  the  "^ust  and  reasonable"  ertandard 
itself— one  of  the  most  fundamental  consumer  protection  provisions  (rf  Ox  Act.  We 
recommend  that  this  provision  be  deleted. 
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a  (SnbtitU  H> 

■He  Conierence  Report  would  modjiy  FERCs  merger  review  author!^  to  provide 
the  ComniiBsioii  with  authority  to  review  holding  company  mergers.  This  subtitle  re- 
quires a  DOE  study  to  determine  whether  or  not  FERC  h  merger  review  authority 
under  the  Federal  Power  Act  is  redundant  of  other  federal  and  state  authorities. 
FE3tC  must  also  report  to  Congrees  annually  on  the  actions  it  took  on  mergers  in 
the  previous  year.  In  addition,  these  provisions  raise  the  threshold  of  asset  disposi- 
tions reviewable  under  Section  203  of  the  Federal  Power  Act  to  those  valued  at  $10 
million  or  more,  and  also  limit  the  total  time  that  the  CommisBion  has  to  review 
a  merger  to  360  days.  Finally,  the  bill  also  eliminates  the  review  of  convergence 
mevven.  ^^ 

While  we  find  the  increase  in  the  dollar  threshold  for  FERC  review  of  mergers 
reaeonable,  we  oppose  the  balance  of  this  section.  We  find  these  provisions  particu- 
larly inappn^niate  when  combined  with  the  repeal  of  PUHCA,  which  is  also  in- 
duoed  in  the  Conference  Report  and  is  noted  in  greater  detail  above,  which  will 
tikdy  tarigger  a  large  number  of  mer^rs  and  conaolidations  within  the  electric  util- 
ity industni.  It  is  unlikely  the  new  Ume  limits  set  forth  by  this  provision  for  FERC 
review  will  allow  the  Commission  the  adequate  amount  of  time  te  review  all  of  the 
potottial  mergers  in  a  tJiorouf^  fashion.  IT  anything.  APPA  believes  FERC'a  author- 
1^  to  review  public  utility's  meigera  and  property  acquiaitions  should  be  strength- 
ened. For  example,  FERC  should  De  given  autnori^  to  review  the  disposition  of  gen- 
eration assets  fay  pubfic  utilities. 
StodleafntleZVn) 

Section  1611  requires  FERC  to  assess  die  'Pliability  and  consumer"  effects  of  the 
exemption  for  public  power  systems  and  rural  electric  cooperatives  set  out  in  Section 
201(0  of  the  Federal  Power  Act.  This  study  is  te  be  completed  no  later  than  five 


the  lack  of  F&RC  jurisdiction  over  transmitting  publicly  owned  utihties  has  caused 
problems  that  have  not  and  cannot  be  addressed  through  FERCs  "comparabili^ 
requirements,  the  bill  expends  FERCs  authority  over  some  publicly  owned  trans- 
muting utUities.  In  view  of  these  facts,  it  would  seem  that  the  additional  study  re- 
qnir«m«nt  called  for  in  this  title  is  totally  irrelevant  and  unneeded. 

numk  you,  tmce  a^in,  for  allowing  me  to  appear  here  today  to  testify  on  this 
inmortant  matter.  APPA  hopes  te  work  with  members  of  this  Subcommittee  as  the 
debate  on  cmnprehensive  energy  legislation  continues.  I  would  be  happy  to  answer 
any  of  your  questions. 

Mr.  Hall.  Thank  you  very  much.  Mr.  Heinsen  haa  to  catch  a 
plane,  I  think,  at  3,  and  I  am  goine  to  stay  here  with  you  to  hear 
your  presentation,  emd  I  have  asked  the  staff  to  tell  me  when  I  had 
4  minutes  to  get  over  there.  It  is  only  about  a  mile,  and  I  am  a 
jogger,  and  I  want  to  hear  your  presentation,  and  honor  you  as  a 
former  employee  of  "Scoop"  Jackson.  He  was  a  speciEil  friend  of 
mine,  with  Sterling  Monroe  and  aU  that  group  out  there.  A  great, 
great  organization,  and  a  great  Senator.  You  have  a  great  back- 
ground. 

STATEMENT  OF  ED  HANSEN 

Mr.  Hansen.  And  it  was  an  honor  workii^  for  Sterlii^  aa  well. 
Thank  you,  Mr.  Chairman,  and  I  would  aleo  like  to  thank  Con- 
ra-essman  Inslee,  who  represents  the  south  half  of  Snohomish 
Coun^.  My  name  is  Ed  Hansen.  I  am  the  General  Manager  of  Sno- 
homisn  Coun^  Pubhc  Utility  District,  headquartered  Everett, 
Washington.  Tnat  is  about  25  miles  north  of  Seattle.  I  am  testi- 
fyiog  today  on  behalf  of  the  Large  Public  Power  Council. 

LPPC  members  directly  or  indirectly  provide  reUable,  affordably 
priced  electricity  to  almost  22  miUion  homes  and  businesses.  Mem- 
ber companies  are  pubUcly  owned  and  locally  controlled.  Member 
I  own  almost  33,000  miles  of  transmission,  and  control 
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over  61,500  m^awatts  of  generation.  LPPC  members  are  located 
in  States  and  territories  representing  every  region  of  the  countir, 
including  several  States  represented  by  members  of  this  sub- 
committee, including  Georgia,  Florida,  Texas,  California,  New 
York,  and  Arizona.  Snohomish  PUD  serves  approximately  a  popu- 
lation of  670,000  people,  and  approximately  295,000  customers.  We 
are  also  a  member  of  the  American  Public  Power  Association,  and 
I  join  in  the  comments  and  remarks  of  Alan  Richardson. 

The  subcommittee  has  worked  hard  to  craft  energy  legislation 
over  the  years.  It  is  our  understanding  that  this  year,  you  will  once 
again  proceed  down  that  road.  However,  we  urge  caution  as  you  get 
behind  the  wheel.  The  road  is  uncertain,  and  the  path  is  not  clear. 
It  may  be  necessary  to  go  slow  and  exercise  caution,  so  that  the 
Nation  does  not  have  a  collision  hke  the  one  that  occurred  in  the 
West.  The  California  energy  crisis  has  left  scars  in  the  West,  and 
has  made  those  of  us  in  the  Pacific  Northwest  very  nervous  about 
more  changes  in  the  electricity  market  and  the  transmission  sys- 
tem. 

Many  of  the  provisions  in  the  legislation  considered  in  the  106Ui, 
107th,  and  108th  Congresses  were  based  on  policies  which  have 
been  overtaken  by  events,  including  the  California  blackouts  of 
2001,  and  the  failure  of  that  market,  the  manipulation  of  the  West- 
em  energy  markets  and  transmission  grid  by  Enron,  and  the  in- 
creasing costs  associated  with  ISOs  and  RTOs.  As  a  result,  some 
of  the  policies  advocated  in  the  energy  legislation  from  the  last 
Congress,  the  H.R.  6  conference  report,  should  be  reconsidered  and 
retooled  to  address  the  latest  information  available. 

Our  fundamental  position  is  this.  We  are  first  and  foremost  con- 
cerned about  our  customers.  Miuiy  of  the  electricity  customers  in 
this  country  are  paying  far  too  much  for  basic  electric  service,  a 
critical  necessity  for  our  Nation.  This  is  due  to  many  factors;  the 
high  price  of  natural  gas,  droughts  in  the  West,  and  instabihty  in 
the  market,  to  name  a  few.  At  my  first  PUD  commission  meeting 
as  General  Manger,  in  July  2002,  a  mother  of  3  young  children  ap- 
peared before  our  commission.  Her  power  had  been  disconnected 
because  she  was  unable  to  pay  her  power  hill.  She  explained  that 
the  increased  power  bill  had  made  it  impossible  to  feed  her  chil- 
dren and  pay  her  power  hill.  She  asked  who  will  speak  for  the  rate- 
payer. As  you  mentioned,  Mr.  Chairman,  I  also  was  a  loced  elected 
official  for  a  number  of  years,  emd  I  feel  that  I  am  here  today  also 
speaking  for  the  ratepayer. 

Our  utility  is  experiencing  a  record  level  of  disconnects  and 
uncollectible  accounts,  because  more  of  our  customers  are  unable  to 
pay  their  power  bills,  hut  the  higher  power  bills  affect  all  classes 
of  customers,  including  our  largest  industrial  customers,  and  in 
Snohomish  County,  that  is  Boeing  and  Kimberly  Clark.  Just  last 
week,  I  met  with  Kimberly  Clfirk  executives,  who  explained  that 
their  Everett  mill,  with  1,000  employees,  1,000  important  jobs  in 
our  community,  could  not  continue  to  operate  in  Everett,  in  the 
competitive  business  environment,  because  of  our  current  power 
rates.  They  explained  that  in  less  than  4  years,  the  power  costa  at 
their  Everett  mill  had  risen  so  much  that  they  were  now  second 
highest  among  31  Kimberly  Clark  plants  in  North  America.  Trying 
to  run 
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Mr.  Hall.  If  you  can  begin  to  conclude.  I  think  I  have  3  minutes 
left. 

Mr.  Hansen.  Thank  you.  Well,  I  will  conclude.  I  would  be  happy 
to  answer  any  questions. 

rrhe  prepared  statement  of  Ed  Hansen  follows:] 


Mv  name  is  Ed  Hansen  and  I  am  the  General  Manager  of  Snohomish  Public  Util- 
i^  District,  located  in  Everett,  Washington,  located  25  miles  north  of  Seattle.  I  am 
testifying  today  on  behalf  of  the  Large  Public  Power  Council  (LPPC),  an  association 
of  24  of  the  largest  pubUc  power  systems  in  the  United  States.  LPPC  members  di- 
rectly or  indirectly  provide  reliable,  affordably  priced  electricity  to  almost  22  million 
homea  and  businesses.  Our  members  own  almost  33,000  miles  of  transmission  and 
control  over  61,500  MW  of  generation.  LPPC  members  are  located  in  states  and  ter- 
ritories representing  every  region  of  the  country,  including  several  states  rep- 
resented by  mentben  of  tms  SubcoDimitt«e — such  as  Georgia,  Florida,  Texas,  Ca£- 
fbnua^ew  York,  and  Arizona. 

IfPC  has  testified  before  the  Subcommittee  on  energy  policy  and  we  have  worked 
doseh' widi  members  of  the  Subcommittee  and  full  Committee  and  their  staff  mem- 
ben.  We  appreciate  the  opportunity  to  continue  our  substantive  involvement.  Thank 
you  for  this  opportunity  to  express  the  views  of  LPPC.  Public  Power  is  Unique 

PuUic  power  systems  are  owned  by  the  communities  we  serve,  not  by  investors. 
We  are  not-for-profit  entities,  whit^  makes  us  different.  Pubhc  power  systems  have 
beem  a  part  of  uie  nation's  electric  system  since  the  late  1800s.  Most  LPPC  members 
own  and  operate  generation,  transmission  and  distribution  facilities,  and  several 
members  purchase  energy  from.  TVA  or  BPA.  LPPC  members  provide  highly  reli- 
aUe,  km  cost  dectric  service  to  their  citizen-customers,  who  also  often  elect  the  pub- 
licjpower  boards. 

Electricity  is  a  vital  component  of  our  hves  and,  as  vividly  illustrated  in  the  State 
of  Washington,  a  cornerstone  of  the  economy.  There  are  mre  consequences  if  elec- 
tricity is  not  reliable  and  affordable.  As  the  electric  supply  of  the  country  has  been 
"der^ulated,"  mai^  providers  of  electricily  have  sold  off  their  generation  or  trans- 
mission assets  or  have  severed  tiieir  direct  relationship  with  electric  customers.  But 
public  power  systems  still  have  an  obligation  to  serve  the  customers  for  which  the 
systems  are  built.  Tins  service  obligation  is  generally  imposed  by  state  law  or  local 
ordinanoe,  sometimes  by  tiie  stetute  creating  the  public  entity.  As  a  result,  all  avail- 
able resources  go  first  to  serving  customers.  Power  is  sold  only  if  it  is  surplus  to 
our  customer's  needs. 

Our  rates  do  not  include  profits;  and  include  only  the  costs  of  producing  or  pur- 
i4i^»iii^  and  dehvering  power  to  our  customers  and,  in  some  cases,  payments  to  our 
governing  boards  or  municipal  entities  as  a  component  of  the  local  budget.  Since 
public  power  systems  are  locally  controlled,  decisions  about  policies  such  as  rates 
are  made  by  people  who  are  in  touch  with  local  concerns.  Elected  councils  and 
boards  set  [mlidee  for  many  LPPC  members.  Local  control  ensures  that  we  respond 
to  community  needs.  In  addition,  since  public  power  systems  are  community  based, 
our  revenues  stay  close  to  home.  This  hdps  keep  the  local  economy  strong. 
Hie  Need  for  Market  Beforms 

The  House  Energy  &  Commerce  Committee  and  this  Subcommittee  have  held 
over  30  hearings  in  the  last  seven  years  on  the  issues  of  ener^  policy  and  electric 
restructuring.  LPPC  has  testified  before  this  Subcommittee  and  uie  full  Committee 
on  numerous  occasions.  LPPC  was  the  first  organization  to  provide  a  public  letter 
of  support  fi>r  H.R.  6  to  then-Subcommittee  Chairman  Joe  Barton  and  then-Com- 
mittee Chaiiman  Billy  Tauzin. 

Tba»  Subcmunittee  has  undertaken  tremendous  efforts  to  become  well  educated 
about  the  electricity  industry.  However,  this  industry  has  undergone  fundamental 
thangBB  since  the  early  consideration  of  H.R.  6.  The  California  meltdown,  the  evi- 
denoe  <tf  Enron's  manipulation  and  proposed  one-size  fits  all  regulatory  policies  have 
contributed  to  dramatic  instability  in  the  industry  for  all  participants  and  for  con- 
I.  nte  cai^tal  market  for  utHityinirastructure  has  been  snaky,  constraininE 
jient  in  infrastructure.  Many  U>PC  members  and  our  customers  have  serie 
lu  about  legiaUting  majoT  changes  to  electric  power  markets  at  this  ti 
wbidi  are  shared  b^  our  city  and  state  governments.  Any  legialatii 
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Ezpansiaii  of  FERC  JuriHdictian  (Open  Acceaa) 

One  issue  of  primaiy  concem  for  LPPC,  one  that  affects  our  ability  to  continue 
'a  support  legislative  action  is  the  issue  of  expanded  FERC  jurisdiction.  LPPC  mem- 


ber companies  provide  open  access  transmisBion  service.  In  1999,  LPPC  worked  with 
Con^resBman  Joe  Barton,  then  chairman  of  this  Subcommittee,  to  gvmrantee  ooen 
s  transmiasion  service  by  non-jurisdictional  entities.  Public  power  agreed  uiat 


extremely  limited  FERC  jurisdiction  could  be  extended  to  public  power  b^  . .  

cooperatives  in  order  to  ensure  that  open  access  transmission  service  would  be  pro- 
vided to  all  market  participants. 

LPPC  looks  forward  to  working  with  the  Subconunittee  to  refine  the  language  so 
that  it  will  preserve  the  original  intent  and  respect  the  compromise  that  was  made 
five  years  ago.  We  hope  that  the  provision  can  clearly  indicate  to  all  that  public 
power,  cooperatives,  tVa  and  the  PMAs  are  to  provide  open  access  tranemission 
services — that  is,  service  to  others  that  is  comparable  to  the  service  they  provide 
themselves.  This  is  in  keeping  with  FERC's  current  policy  and  the  requirements  of 
Order  888.  Native  Load  Service  Obligation 

The  ability  of  public  power  systems  to  serve  our  local  communitieB  is  an  issue  of 
paramount  concern  to  LPPC  member  systems.  Although  we  support  open  access 
transmission  policies,  we  do  not  want  to  risk  the  reliable,  reasonably-priced  power 
that  our  customers  expect  and  are  entitled  to  receive.  We  want  to  thank  the  Com- 
mittee, and  Congressman  Norwood,  for  addressing  this  issue  in  H.R,  6,  because,  for 
us,  it  is  about  protecting  our  customers.  LPPC  supports  the  continued  inclusion  of 
provisions  on  service  obligation,  such  as  those  contamed  in  Section  1236  of  the  H.R 
6  Conference  Report. 

Public  power  systems  are  established  by  state  law  and  are  obligated,  generally  by 
state  law,  to  provide  electric  service  to  their  customers.  We  need  to  maintain  and 
preserve  the  ability  to  fulfill  this  obligation.  Some  LPPC  member  systems  have  bnih 
their  transmission  system  speciticafly  to  serve  their  customer  base.  This  trans- 
mission has  been  and  is  being  paid  for  by  our  customers/owners.  Our  cuttonwrs 
want  to  be  assured  that  the  transmission  system  which  they  paid  for  and  whidi  pro- 
vides them  their  electric  power  at  reasonable  rates,  wJU  continue  to  be  available,  to 
them  first — with  any  excess  to  be  made  available  to  others  who  are  not  customers. 
The  native  load — service  obligation  provisions  contained  in  the  H.R.  6  Conference 
Report  allows  us  to  continue  to  fulfill  our  obligations  to  our  customers. 

LPPC  members  have  also  entered  into  long-term  bilateral  contracts  in  itmking  our 
long-term  generation  and  transmission  decisions.  These  firm  commitments  allow  f^ 
stable  and  secure  electric  rates  and  reliability.  They  provide  for  cert^ln^  in  the 
market  and  allow  the  parties  to  make  operational  and  investment  decisions  over  the 
long-term,  decisions  that  are  necessary  for  the  continued  expansion  of  a  Auictianing 
electric  generation  and  transmission  system.  Without  this  kind  of  certainty  as  to  the 
future,  obtaining  approval  from  pubhc  governing  bodies  for  generation  and  trans- 
mission investments  would  be  difficult,  it  not  impossible. 

In  summary,  the  key  point  for  us  is  that  our  customers  should  not  have  to  pay 
twice  for  their  transmission  system — first  to  build  it  and  then  to  use  it  when  tame- 
one  else  outbids  our  customers.  Our  customers  have  paid  for  the  critical  trans- 
mission lines  necessary  to  move  power  from  our  own  or  distant  generation  wnireei 
to  meet  our  service  obligation  to  our  communities.  If  we  are  required  to  pay  congee- 
tion  charges  whenever  our  use  and  the  demands  of  others  exceed  the  capacity  of 
the  line,  our  customers  would,  in  effect,  be  "double  billed"  for  the  same  tranfimisaioD 
capacity.  Therefore,  the  continued  inclusion  of  these  provisions  is  important  to 
LPPC  and  we  appreciate  all  of  the  efforts  to  address  this  issue. 
Grid  Setnirity 

Ensuring  the  security  and  reliability  of  the  grid  is  a  critical  issue  for  LPPC,  Cw- 
gress,  DOE  and  FERC.  All  responsible  steps  must  be  taken  to  protect  the  grid  from 
physical  disruption.  LPPC  has  supported  mandatory  reUabihty  standards  preaeribad 
and  enforced  by  an  Electric  Reliability  Organization  (ERO)  or  by  an  interoomiBctian- 
wide  regional  reliability  authority,  under  FERC  supervision  (the  "NBRC  com- 
promise ).  Until  this  new  system  is  in  place,  LPPC  members  will  continue  to  comp^ 
with  current  voluntary  standards,  FERC's  authority  under  the  new  system,  once  it 
is  in  pj^ce,  should  not  provide  a  basis  to  micromanage  utility  operations  or  to  ex- 
pand FERC  authority  beyond  what  is  necessary  to  ensure  reliabik^. 

More  than  regulatory  enforcement  of  reliability  standards  is  needed  to  ensure  reli- 
abUity  and  continuity  of  electric  service.  Assurance  of  reliability  requires  upg 
tiie  grid  and  deploying  new  technology  that  permits  the  grid  to  be  n 
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^ansmiasion  System)  transmission  technology  in  service  and  LCRA  has  undertaken 
mnor  tranamiaaion  expansion  reaponsibilitieB  throughout  the  state  of  Texas. 

Finally,  particular  attention  should  be  given  te  the  question  of  whetlter  central- 
ized operation  fay  an  RTO  of  a  region's  transnuHsion  grid  may  or  impair  grid  secu- 
rity. 
"Reftuid  Autfaority" 

LPFC  opposes  the  continued  inclusion  of  Section  1286  in  energy  legislation.  Dur- 
ing consideration  of  H.R.  6  by  the  House  Energy  Committee,  there  was  debate  over 
the  manipulation  of  the  western  power  markets.  Allegations  made  against  a  few 


public  power  and  cooperative  entities  resulted  in  the  inclusion  of  a  provision  that 
«q>andM  FEBC  jurisdiction  over  public  power  and  cooperative  utility  "spot  market" 
wholesale  tales.  The  Senate  energy  bill  did  not  include  anything  comparable.  How- 


flver,  the  H.R,  6  Conference  Report  did  include  a  provision — one  that  gave  FERC 
evea  broader  authority  to  order  refunds  than  was  included  in  the  House  version  of 
the  bill.  Unlike  the  earlier  provision,  Section  1285  Cltefund  Authority")  would  only 
subject  the  largest  municipal  and  other  public  power  entities  to  FERC  refund  au- 
tiiorily  and  it  would  apply  to  "short  term  sates" — wholesale  power  sales  in  interstate 
cnnmerce  for  31  days  or  less— that  occur  in  violation  of  commission  rules  in  effect 
at  the  time  of  the  side. 

All  but  the  largest  public  power  systems  (those  selling  more  than  8  miUion  MWH 
a  year)  and  all  cooperative  utilities  are  exempt.  TVA,  BPA  and  the  PMAs  are  sub- 
ject to  a  lesser  degree  of  regulation.  As  a  result,  the  major  burden  of  the  provision 
would  fall  on  19  public  power  systems  in  the  continental  U.S.  None  of  those  systems 
has  been  found  to  have  manipulated  the  wholesale  power  markets. 

LPPC  is  opposed  to  the  continued  inclusion  of  this  or  any  similar  provision  in  en- 
OTBT  legislation.  The  provision  is  unnecessary,  unwarranted,  and  unfairly  applied. 
JTKKC  Benerally  re^res  market  participants  to  adhere  to  the  rules  of  the  wholesale 
market  when  making  sales  into  such  market — and  that  can  include  a  contractual 
requirement  to  provide  refirnds  in  appropriate  cases.  We  would  urge  Congress  to 
take  a  hard  look  at  both  the  underlying  policy  need  for  such  a  provision  and  at  how 
FERC  is  exercising  its  current  refund  authority  prior  to  granting  additional  author- 
ity. 
Standard  Market  Desigii 

During  the  consideration  of  e 


LI^C  and  many  of  its  members  filed  comments  on  this  proposal.  Many 
of  our  members  beUeve  that  SMD  or  similar  concepts  are  unworkable,  especially  in 
the  Western  Interconnect  and  that  such  will  merely  impose  significant  new  costs 
upon  electric  consumers  without  any  corresponding  benefit. 


Many  LPPC  members  have  built  transmission  systems  to  accommodate  load 
growth.  To  the  extent  permissible  under  Federal  tax  laws  (the  "private  use"  rules), 
ai^  excess  is  made  available  to  the  market.  It  is  in  our  members'  best  interest  to 
both  build  for  load  growth  and  to  make  excess  transmission  capacity  available  to 
the  market  place.  Load-serving  entities  and  their  customers  wtko  prudently  built 
tranamJBsion  to  accommodate  future  load  growth  should  not  be  deprived  of  the  ben- 
efit of  that  investment  by  having  their  future  right  to  use  that  transmission  taken 

"nis  Subcommittee  has  expressed  an  interest  in  encouraging  investment  in  trans- 
miaeion  &cilities.  Public  power  is  part  of  the  solution.  LPPC  member  systems,  such 
aa  Sacramento  Municipal  District  (SMUD),  the  Lower  Colorado  River  Authority 
(LCRA),  Long  Island  Power  Authority  (LIPA),  JEA,  and  the  Salt  River  Project 
(SRP),  have  continued  to  invest  in  transmission  upgrades  and  expansions.  In  some 
caaea,  we  an  building  transmission  for  others.  We  wilt  be  happy  to  work  with  the 
Subcommittee  to  help  develop  a  mechanism  that  makes  sense,  eJlows  for  planning, 
and  fadlitates  reliable  expansion. 
Energy  Ctmaervation 

LPPC  supports  increased  funding  (or  energy  efficiency  and  conservation  programs. 
Id  addition,  low-income  families  spend  a  significant  portion  of  their  income  on  en- 
encr  costs.  Snohomish  PUD  and  the  other  LPPC  members  are  committed  to  pro- 
viouag  our  eligible  low-income  customers  with  the  assistence  they  need  and  continue 
to  sfariTe  for  rates  as  low  as  possible  so  that  our  customers  can  have  an  easier  time 
paying  their  ntiU^  bills. 


yGoogle 


166 

BPA  Authority 

Mr,  Chairman,  Td  now  like  to  address  one  other  section  of  H.R.  6,  speaking  only 
on  behalf  of  Snohomish  County  PUD  and  not  on  behalf  of  the  Large  Public  Power 
Council,  "nie  general  subject  is  the  current  Congressional  authority  that  has  beeai 
given  to  the  federal  power  marketing  agencies  to  operate  the  electric  tranHmissicHi 
grids  in  their  regions  of  the  country.  As  you  may  know,  in  some  parte  of  the  country, 
these  federal  power  marketing  agencies  are  the  largest  operator  of  electric  trans- 
miasion  facilities  in  that  region.  That  is  certainly  the  case  m  the  Pacific  Northwest, 
where  the  Bonneville  Power  Administration  owns  and  operates  about  75  percent  of 
the  transmission  facilities,  or  the  grid  as  it  is  often  called,  in  the  entire  reeion.  My 
utility,  Snohomish  Coun^  PUD,  is  the  largest  purchaser  of  power  from  BPA  and 
we  are  dependent  on  the  BPA  grid  to  get  that  power  to  our  300,000  homes  and  busi- 
nesses  we  serve,  including  Boeing,  Kimberly-Clark  and  Naval  Station  Bver^ 
which  is  the  homeport  for  the  aircraft  carrier  Abraham  IJncoln. 

At  the  present  time,  the  Bonneville  Power  Administration — and  BB  far  as  I  know, 
this  applies  to  all  the  other  power  marketing  agencies — has  not  been  given  Congres- 
sional authority  to  subdelegate  its  authority  to  run  the  grid  to  some  other  entity, 
and  in  parijcular  to  a  Regional  Tranamission  Organization. 

Section  1234  of  the  HTR.  6  Conference  Report,  however,  provides  Congressumal 
authorization  for  the  Secretary  of  Energy  or  the  heads  of  any  of  the  federal  power 
marketing  agencies  to  subdelegate  the  existing  authority  of  those  power  marketing 
aibninistrations  to  operate  the  regional  transmiBsion  grids  as  well  as  the  control  ana 
use  of  all  or  part  of  its  transmission  system  to  Regional  Transmission  Organiza- 

Al  least  in  the  Pacific  Northwest,  this  is  very  controversial  and  this  subdele^tioo 
of  authority  to  run  the  tranamission  grid  is  not  supported  by  the  lar^  majmity  of 
BPA'a  customera.  In  fact,  two  weeka  ago  the  regional  trade  association  that  rep- 
resents the  115  pubhcly  owned  utilities  that  buy  power  and  transmission  services 
from  BPA  voted  by  a  strong  m^ority  to  oppose  section  1234  or  any  similar  provision 
'  n  aubaequent  federal  legislation.  In  the  Pacific  Northwest,  the  pubhcly  owned  atili- 


They  may  reach  that  view  at  some  time  in  the  future,  but  it  will  not  be  soon,  i 
if  Ckingress  at  this  time  grants  this  subdelegation  of  authority  to  control  use  and 
operate  the  transmission  grid,  it  will  be  doing  so  against  the  wishes  of  most  pec^le 
in  the  Pacific  Northwest. 
Cmclusion 

In  conclusion,  1  want  to  thank  you  for  this  opportunity  topartidpate  in  the  ongo- 
ing discussion  on  energy  poUcy,  LPPC  and  Snohomish  PUD  will  continue  to  wm 
with  this  Subcommittee  and  its  members  on  these  issues  and  appreciate  your  cm- 
tinued  efforts  on  our  behalf, 

Mr.  Hall.  I  would  reedly  like  to  talk  to  you  a  loi^  time  about 
those  days  when  we  tried  to  build  a  facility  on  Guaymas  Island, 
and  a  young  lawyer  named  John  Ehrlichman  filed  an  imunctiiHi 
from  Seattle,  there,  and  started  a  long  friendship  with  him,  up 
until  his  death.  You  are  from  a  great  part  of  the  country. 

Mr.  Hansen.  Thank  you. 

Mr.  Hall.  We  will  recess  until  2:45.  I  may  be  back  before  then, 
if  I  can. 

[Brief  recess.] 

Mr.  Hall.  All  right.  We  have  all  of  the  participants  here,  and  the 
same  group  here  from  Congress.  We  have  Mr.  Kanner  successfill^ 
strapped  to  an  airplane  out  there  headed  West,  and  Glenn  English, 
I  thmk  you  are  up  next.  I  recognize  you  for  as  long  as  you  want, 
as  long  as  you  don't  want  over  4  or  5  minutes,  something  like  that. 
But  if  you  do,  we  will  make  an  exception. 

Mr.  English.  Well,  thank  you. 

Mr.  Hall.  Go  ahead,  sir. 

Mr.  English.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
that,  and  also,  I  want  to  thank  you  for  the  very  fine  editorial  you 
gave  me  at  the  beginning  of  this  pemel,  said  I  want  you  to  know 
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it  is  already  being  printed  up  and  sent  out  to  all  my  membership. 
So  that  is  very  kind  of  you. 
Mr.  Hall.  Are  you  going  to  run  e^ain? 

STATEMENT  OF  GLENN  ENGLISH 

Mr.  Engush.  I  might  run  again.  That  is  exactly  right.  Thank 
you  very  much.  Mr.  Chairman,  I  want  to  thank  you  for  inviting  me 
to  testify.  As  you  know,  and  for  the  record,  I  aia  Glenn  English. 
I  »Tn  the  Chief  Executive  OfBcer  of  the  National  Rural  Electric  Co- 
operative Association. 

We  are  a  national  service  organization.  We  have  over  900  con- 
sumer-owned electric  cooperatives  across  this  country,  and  we 
serve  37  million  consumers  in  47  States.  The  National  Rural  Elec- 
tric Cooperative  Association  believes  that  the  bulk  electric  trans- 
mission system  is  inadequate  to  handle  the  number  of  transactions 
that  are  occurring  on  it  today.  NRECA  views  the  Energy  Policy  Act 
conference  report  as  a  compromise  solution  that  should  result  in 
additions  to  the  transmission  system  and  increased  grid  reliability. 

It  is  NRECA's  understanding  that  except  for  the  date  and  a  few 
other  changes,  Mr.  Boucher  mentioned  the  cap,  that  this  year's 
electricily  provision  of  the  energy  bill  is  pretty  much  identical  to 
that  that  was  included  in  the  H.R.  6  conference  report,  and 
NRECA  supports  and  did  support  that  conference  report.  And  as 
long  as  there  are  no  significant  changes,  NRECA  will  continue  to 
support  it,  and  will  work  toward  its  passe^e  on  the  House  floor, 
Mr.  Chairman. 

Mr.  Chairman,  the  bulk  of  our  testimony,  however,  discusses  two 
issues  in  the  bill  that,  should  the  committee  decide  it  wanted  to 
make  some  changes,  would  certainly  support,  and  NRECA  beheves 
that  that  is  consistent  with  the  invitation  that  we  received  froza 
the  committee  to  make  note  of  those. 

The  changes,  if  in  fact  the  committee  is  going  to  make  any 
changes  in  committee,  are  twofold.  First,  the  Federal  Energy  Regu- 
latory Commission  should  not  be  mandated  to  impose  participant 
funding,  as  designated  in  section  1242.  At  the  very  least,  the 
project  costs  should  be  assigned  in  a  way  that  reflects  all  of  those 
who  are  the  beneficiaries.  Now,  FERC  currently  has  the  flexibOity 
to  do  that,  and  we  believe  that  that  authority  should  be  main- 
tained. 

No.  2,  FERC  should  not  be  mandated  to  assign  incentive  rates 
for  transmission.  FERC  currently  has  the  flexibility  to  use  incen- 
tive rates,  as  well  as  other  choices,  to  tailor  the  proper  rewards, 
and  we  beUeve  that  FERC  should  maintain  that  flexibility.  How- 
ever, Mr.  Chairman,  I  do  want  to  make  it  very  clear  that  NRECA 
will  support  the  H.R.  6  conference  report  as  it  came  out  of  the  con- 
ference, with  no  significEint  changes,  and  we  continue  to — in  that 
position. 

Mr.  Chairmfm,  in  the  interest  of  time,  I  think  I  will  conclude  my 
statement,  and  be  prepared  to  answer  any  questions  you  might 
have  for  us.  Thank  you  very  much. 

[The  prepared  statement  of  Glenn  English  follows:] 
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INTRODUCTION 

Mr.  Chairman,  and  Members  of  the  Committee,  thank  you  for  invitdne  me  to  tes- 
tify. I  am  Glenn  Bnghah,  CEO  of  the  National  Rural  Electric  CooperatiTe  Assoda- 
titni,  the  national  service  □rgaiiization  of  the  nation's  nearly  900  consumer-owned 
and  operated  electric  cooperativeB  serving  37  million  people  in  47  states. 

The  National  Rural  Electric  Cooperative  Association  (NRECA)  believes  Hie  eziat- 
ing  bulk  electric  tranemiasion  system  is  inadequate  to  handle  the  number  of  trana- 
actions  that  are  occurring  on  it,  NRECA  viewa  the  Er         "  '"      •  ■  "     -  - 

port  (H.R.  6)  as  a  compromise  solution  that  should  r 
mission  system  and  increased  grid  reliability. 

It  is  NRECA's  understanding  that  except  for  date  and  other  minor  chan^,  this 
year's  energy  bill  will  adopt  the  electricity  title  that  was  included  in  the  H.R.6  Con- 
ference Report.  NIffiCA  supports  the  Conference  Report.  As  long  as  there  are  no  sig- 
mficant  changes,  NRECA  continues  to  support  it  and  will  work  towards  its  passage 
on  the  House  floor. 

Mr.  Chairman,  the  bulk  of  our  testimony  discusses  two  issues  in  the  bill  that 
NRECA  would  support  changes  to  if  changes  are  to  be  made  in  the  bill.  NRECA 
believes  that  is  consistent  with  the  Committee's  invitation  to  testify  here  today. 
However,  I  want  to  make  it  clear  that  NRECA  will  also  support  the  H.R.  6  Ccu- 
ference  Report  with  no  changes. 

If  changes  are  made  to  the  bill,  NRECA  supports  two  changes: 

1.  The  Federal  Energy  Regulatory  Commission  (FERC)  should  not  be  mandated  to 

imi)ose  participant  funding  as  designed  in  Section  1242.  At  the  very  least, 
project  coete  suould  be  assigned  in  a  way  that  reflects  who  all  of  tlie  bene- 
ficiaries are.  FERC  currently  haa  the  flexibility  to  do  that,  and  that  authority 
should  be  maintained.  

2.  FERC  should  not  be  mandated  to  assign  incentive  rates  for  transmission.  FERC 

currently  has  the  flexibility  to  use  incentive  rates  as  well  as  other  dioiGes  to 
tailor  the  proper  rewards.  FERC  should  maintain  that  flexibility. 

PABTICIPANT  FUNDINQ;  INCENTIVE  RATES 

Section  1242:  Participant  Funding 

Section  1242  would  require  FERC  to  approve  a  transmission  pricing  plan  baaed 
on  one  version  of  participant  funding  tnat  is  troubling  to  electric  cooperatives. 

NRECA  believes  that  this  specific  provision  would  allow  public  utilities  that  own 
transmission  to  single-out  one  electric  utihty,  including  a  cooperative,  to  pacf  the  sig- 
nificant costs  associated  with  an  upgrade  of  the  transmission  infirastructure  ereo 
though  all  of  the  electric  utilities  as  part  of  the  regional  network  would  share  the 
benefits  of  such  an  upgrade. 

This  version  of  partiripant  funding  will  very  likely  result  in  the  asaignniieDt  tf 

E reject  costs  for  competitive  advantage  and  without  connecting  the  costs  to  all  of  the 
eneficiaries  and  benefits.  It  will  also  provide  an  economic  development  advantage 
to  high  population  density  urban  areas  over  low  density  rural  areas.  Ezc^  fbr  n- 
traorainfiry  cases,  transmission  will  not  get  built. 

There  is  another  version  of  participant  funding  that  NRECA  supiMrta.  like  maDf 
others,  NRECA  supports  participant  funding  that  allocates  transmissicm  coots  coo- 
sistent  with  all  who  benefit.  Under  this  version  of  participant  funding,  those  fa 
mission  fadhties  that  would  be  required  only  for  the  operation  of  new  gmer 
facilities  built  to  export  power  outside  of  the  region  where  th^  are  sited,  thoae  par- 
tiripants  would  bear  the  costs  of  the  transmission  required.  Inat  approach  protects 
native  load  consumers  in  one  region  fixtm  paying  for  additional  tranamiasiwt  Csdli- 
ties  that  provide  them  no  benefit.  If  the  new  transmission  facilities  benefit  a  gener- 
ater,  or  consumers  in  another  region,  the  generator  or  the  consumers  in  thie  otW 
re^on  should  pay  the  costs  of  the  transmission  facilities. 

Currently,  FERC  has  the  flexibihty  to  determine  the  cost  allocatdon  approach  that 
should  be  used.  As  a  result,  the  cost  allocation  is  generally  aliened  with  Uie  bMwfits 
that  accrue  from  the  transmission  system  upBrades.  Where  all  of  the  electric  utili- 
ties in  a  network  benefit,  FERC  has  approved  cost  allocation  plans  re)|uiriiig  all  of 
the  utihties  to  share  in  the  costs  associated  with  the  particular  upgrade.  Convenely, 
where  it  is  clear  only  one  or  two  electric  utilities  benefit,  FERC  noB  appnivoi  coat 
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"nie  participant  fundii^  mandate  in  Section  1242  will  diacourage  the  construction 
of  mvuSi  needed  tranamiasion  fadlities  because  it  can  allocate  costs  unfairly,  and 
makes  coat  recovery  extremely  uncertain.  Under  a  participant  funding  approach,  in- 
vestors receive  no  direct  income  from  the  use  of  their  facilities.  Instead,  they  receive 
"congestion  revenue  rights,"  or  CRRs.  CRRs,  however,  only  entitle  their  holders  to 
revenue  in  the  event  of  congestion,  which  may  be  substantially  reduced  or  even 
eliminated  due  to  the  construction  of  the  expansion.  An  allocation  of  CRRs  alone 
thus  discourages  investment  in  new  facilities,  or  at  the  least  creates  a  perverse  in- 
centive to  undersize  upgrades  to  maintain  congestion  on  the  system,  since  that  is 
the  only  way  they  get  paid. 

Our  approach  is  that  the  cost  of  any  new  transmission  facilities  required  in  a  re- 
gion to  serve  consumers  in  that  region  reliably  or  economically  should  be  rolled  into 
the  cost  of  transmission  in  that  region, 

'Diis  is  the  best  approach  to  encourage  investment  in  needed  transmission  fadli- 
tiea.  Rolling  the  costs  of  new  transmission  facilities  determined  by  a  regional  plan 
to  provide  reliability  or  economic  benefits  to  consumers  in  the  region  into  the  re- 
gional revenue  requirement  gives  investors  precisely  the  assurance  they  need  that 
they  will  recover  the  costs  of  their  investment  as  well  as  a  reasonable  rate  of  return. 
Section  1241:  Iruxntive  Rates 

NRECA  believes  FERC  should  continue  to  have  the  flexibility  to  either  use  or 
deny  the  use  of  incentive  rates  for  transmission.  NRECA  believes  higher  rates  of 
return  should  be  a  last  resort,  not  a  first  resort.  While  the  rate  of  return  is  impor- 
tant, the  level  of  return  required  to  attract  capital  investment  is  a  product  of  the 
level  of  risk  faced  by  investors:  the  lower  the  risk  of  ownership,  the  lower  the  rate 
of  return  required  to  attract  investment.  As  noted  previously,  NRECA  believes  that 
FERC  can  best  encourage  the  construction  of  new  transmission  facilities  by  pro- 
viding investors  with  certainty  that  they  will  recover  their  costs.  At  the  very  least, 
FERC  should  be  able  to  choose  between  higher  rates  of  return  or  reduced  risk  of 
ownership  or  some  combination  of  both  as  an  incentive  package  for  construction  of 


Section  1236:  Native  Load 

Mr.  Chairman,  within  the  last  two  years  since  you  marked  up  H.R.  6,  the  elec- 
tricity market  has  continued  to  evolve.  Another  transmission  issue  has  emerged  af- 
fecting many  aspects  of  industry  operations,  including  the  diversity  of  liiel  sources 
used  for  electric  generation.  Up  until  recently,  the  long-term  transmission  rights  re- 
quired to  support  new  generation  were  a  standard  feature  of  all  FERC  tariffs.  On 
Ute  basis  of  those  long-term  righto,  load-serving  entities  could  and  did  make  and  fi- 
nance long-term  generation  commitmente  with  reasonable  long-term  dehvered  price 
certainty.  Now  in  the  transition  to  Regional  Transmission  Organizations  (RTOs),  no 
such  rights  are  available  because  all  of  the  focus  at  RTOs  is  on  short-term  spot  mar- 
keto.  Simply  put,  spot  markets  mill  not  get  high  fixed  cost,  power  plante,  with  long 
construction  lead  tames,  built,  particularly  if  no  long-term  transmission  service  is 
available. 

None  of  the  FERC-approved  Regional  Transmission  Organizations  (RTOs)  today 
have  any  mechanism  in  place  to  allow  utilities  to  secure  long-term  transmission 
righte  for  new  power  plante  or  power  contracte.  As  a  result,  there  is  no  way  to  ob- 
tain reasonable  delivered  price  certointy.  This  is  making  construction  of  clean  coal 
plants  and  wind  generation  by  load-serving  entities  very  risky,  since  the  fixed  costs 
of  these  plants  are  high  and  the  savings  is  in  lower  energy  costs  over  the  life  of 
the  plant.  What  matters  is  the  delivered  energy  cost  to  consumers.  Without  a  long- 
term  transmission  right  at  reasonably  certain  rates,  our  consumer-owners  face  hi^ 
riak  that  the  delivered  cost  may  be  much  higher  than  expected. 

Long-term  transmission  rights  assuring  deliverability  to  load  with  reasonable 
price  certainly  is  an  essential  ingredient  to  achieving  fuel  diversification.  Like  coal- 
fired  generation,  the  other  mtgor  iiiel  diversification  alternatives — wind  power  and, 
potentially,  new  nuclear  plants — need  long-term  transmission  rights  because  they 
also  are  lij{^  fixed  cost,  low  energy  cost  resources  and  will  likely  have  to  be  located 
at  a  distance  fh>m  population  centers  and  so  are  very  dependent  on  transmission. 

Mr.  Chairman,  NRECA  stands  willing  to  join  with  you  and  others  in  the  industry 
to  find  a  vehicle  to  deal  with  this  problem. 

Mr.  Cbairman,  thank  you  for  this  opportunity  to  present  our  views. 

Mr.  Hall.  I  do  thank  you,  sir.  Ms.  Callahan. 
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STATEMENT  OF  KATEBI  CALLAHAN 

Ms.  Callahan.  Thank  you,  Mr.  Chairman.  My  name  is  Kateri 
Callahan,  and  I  serve  as  tine  President  of  the  Alliance  to  Save  En- 

The  Allifince  to  Save  Energy  is  a  nonprofit  and  bipartisan  roali- 
tion  of  leaders  from  business,  government,  and  industry,  and  Mr. 
Chairman,  on  behalf  of  our  organization,  we  want  to  thank  you  for 
the  leadership  that  you  are  providing  as  our  new  board  member, 
and  the  leadership  that  we  are  getting  fi*om  your  colleague  on  the 
committee.  Congressman  Markey,  in  helping  us  to  meet  our  mis- 
sion, which  is  to  promote  energy  efficiency  worldwide  for  a  cleaner 
environment,  a  more  robust  economy,  and  healthier  enei^y  secu- 
rity. 

Energy  efficiency  is  our  country's  greatest  indigenous  resource. 
Over  the  past  30  years,  our  studies  show  that  energy  efficiency  and 
conservation  Eire  now  displacing  the  need  for  40  quads  of  energy 
each  year.  This  means  that  ener^  efficiency  is  actimlly  contrib- 
uting more  than  coal,  more  than  nuclear,  and  even  more  than  pe- 
troleum to  meeting  this  country's  thirst  for  energy.  Yet,  it  remains 
a  resource  that  can  deliver  even  more,  said  it  can  do  so  more  quick- 
ly and  more  cheaply  and  more  cleanly  thfui  any  other  supply,  if  we 
give  it  appropriate  and  meemingfitl  public  policy  support.  And  it  is 
for  this  reiison  that  the  Alliance  strongly  supports  the  energy  effi- 
ciency provisions  that  are  in  H.R.  6,  but  at  the  same  time,  we  ui^ 
you,  Mr.  Chziirman,  and  your  collesigues,  to  expand  and  enhance 
these  provisions,  so  that  Uie  full  potentisJ  of  energy  efficiency  can 
be  unleashed  to  lower  demand  and  to  extend  our  energy  supplies. 

The  Federal  programs  and  poUcies  that  were  establimed  by  the 
Congress,  like  the  apphance  and  motor  vehicle  standards,  research 
and  development,  and  the  Energy  Star  program,  have  helped  to 
make  energy  efficiency  a  key  contributor  to  our  Nation's  economy. 
For  example,  every  single  Federal  dollar  that  is  invested  in  the  En- 
ergy Star  program  is  now  returning  $75  in  consumer  energy  sav- 
ings, and  ^80,  sparking  $15  of  private  sector  investment. 

Over  the  past  year,  our  organization  has  been  exploring  pubhc 
policies  that  would  deploy  energy  efficiency  into  eveiy  end  use  sec- 
tor of  the  economy,  as  well  as  electricity  and  natiu*^  gfis,  to  have 
a  significant  impact  on  the  projected  growth  in  energy  demand  be- 
tween now  and  2010.  We  have  examined  nearly  100  different  poli- 
cies and  programs,  and  we  have  chosen  those  that  are  the  mcust 
critical,  but  also,  the  ones  we  beUeve  are  the  most  politically  sale- 
able. 

The  Enei^  Information  Administration  is  just  now  completing 
its  analysis  of  these  poUcies,  and  the  findings  surest  that  taken 
together  and  if  enacted,  we  might  reduce  the  anticipated  growth  in 
energy  demand  between  now  and  2010  by  up  to  10  percent.  The 
savings  from  our  recommended  package  are  even  more  impressive 
in  the  out  years.  By  2025,  we  estimate  that  the  poHcies  we  are  rec- 
ommending could  reduce  the  anticipated  growth  by  15  percent  or 
more.  Our  policy  recommendations  are  set  out  in  detail  in  my  writ- 
ten testimony,  and  they  cover,  I  think  this  is  veiy  important,  tlw 
enersf  efficiency  provisions  that  are  already  in  H.R.  6,  but  under 
OUT  pUm,  those  provisions  would  be  enhanced  and  ^cpanded. 
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For  example,  and  very  importantly,  the  committee's  discussion 
draft  would  place  crippliiig  limitations  on  a  very  effective  program. 
It  is  something  called  the  ESPC,  or  the  Energy  Savings  Perform- 
ance Contract  program,  which  facilitates  energy  efficiency  upgrades 
to  Federal  buildings.  This  program  is  helping  taxpayers  to  save  a 
billion  dollars  each  year  in  reduced  Federal  energy  costs.  It  is  a 
program  that  shoxild  be  expanded,  not  constrained,  as  it  is  in  the 
committee's  current  draft. 

Our  policy  packztge  also  goes  beyond  the  provisions  in  H.R.  6, 
and  particularly,  I  would  note  that  we  would  look  to  reform  the 
current  CAFE  program,  to  assure  that  the  fuel  economy  require- 
ments that  are  in  current  law  are  being  met  by  the  automotive  in- 
dustry. We  address  the  building  sector  throi^h  an  innovative  pro- 
gram that  would  assist  States  in  putting  in  place  the  most  aggres- 
sive and  current  energy  efficiency  standards,  and  finally,  building 
code  standards. 

And  finally,  the  gains  in  energy  efficiency  come  largely  from  new 
technologies  and  improvement  to  existing  technologies.  Therefore, 
continuing  and  enhancing  Federal  programs,  find  supporting  re- 
search, ifevelopment,  and  deployment  of  energy-efficient  tech- 
nologies and  practices,  is  a  key  component  of  our  packf^e. 

Mr.  Chairman,  we  believe  we  need  to  shed  the  cardigan  sweater 
images  of  yesteryear,  and  get  focused  and  serious  about  market- 
friendly  ways  to  save  energy.  We  need  to  no  longer  treat  energy  ef- 
ficiency as  the  forgettable  stepchild  in  the  energy  debate.  Near- 
term  £Uid  long-term  energy  efficiency  has  a  proven  track  record  as 
the  most  abundant,  the  least  costly,  and  the  most  domestically  se- 
cure way  to  address  our  energy  needs.  The  Allizmce  believes  we 
need  to  expand  the  use  of  this  national  resource  through  meaning- 
ful public  policy,  so  that  we  can  reap  the  full  potential  of  its  bene- 
fits. 

Thank  you. 

{The  prepared  statement  of  Kateri  Callahan  follows:] 

Prepared  Statement  of  Kateri  Callhan.  President.  Alliance  to  Save  Energy 
Introductioii 

My  name  is  Kateri  Callahan  and  I  serve  as  the  President  of  the  Alliance  to  Save 
Energy,  a  bipartiBan,  nonprofit  coalition  of  more  than  90  business,  government,  en- 
Tinmmental  and  consumer  leaders.  The  Alliance's  mission  is  to  promote  energy  efG- 
ciency  worldwide  to  achieve  a  healthier  economy,  a  cleaner  environment,  and  great- 
er eneiOT  security.  The  Alliance,  founded  in  1977  by  Senators  Charles  Percy  and 
Hubert  Humphrey,  currently  enjoys  the  leadership  of  Senator  Byron  Dorgan  as 
Chairman;  Washington  Gas  Chairman  and  CEO  James  DeGraffenreidt,  Jr.  as  Co- 
Chairman;  and  R^resentatives  Ralph  Hall,  Zach  Wamp  and  Ed  Markey  and  Sen- 
atorv  Bingaman,  Collins  and  JefTords  as  its  Vice-Chairs.  Attached  are  a  list  of  the 
Alliance's  Board  of  Directors  and  its  Associate  members,  which  I  respectfully  re- 
quest be  included  in  the  record  as  part  of  this  testimony. 
Energy  EfficlenCT:  A  Key  Reaource  for  a  Sound  National  Energy  Future 

The  Alliance  to  Save  Energy  believes  that  policies  and  programs  to  advance  en- 
ergy efficiency  must  be  a  central  focus  of  any  sound  comprehensive  national  energy 
legislation.  Energy  efficiency  now  contributes  more  than  any  single  energy  resource 
to  meetiiig  the  country's  energy  needs,  and  is  the  quickest,  cheapest,  and  cleanest 
way  to  meet  the  anticipat«d  growth  in  energy  demand  in  the  U.S. 

'The  Alliance  is  developing  a  package  of  policy  initiatives  intended  to  assist  the 
Natim  in  adiieving  sigiuficant  energy  savings  through  pursuit  of  widespread  and 
agereMive  energy  efficiencv  programs.  The  proposed  policy  initiatives  will  be  de- 
acnbed  in  an  upcoming  Alliance  report,  'Vision  2010:  An  Energy  E!fficien<y  Policy 
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Prescription'',  The  Alliance  will  quantify,  to  the  greatest  extent  poHsible,  the  energy 
BavingB  impacts  of  the  various  suggested  polides. 
Why  an  energy  efficiency  vision? 

Both  natural  gas  and  oil  prices  have  more  than  doubled  in  the  last  few  years.  In 
1999,  natural  gas  prices  were  $3,X0  per  thousand  cubic  feel  <mcf);  today  th^  are 
averaging  $6.40  per  mcf.  The  latest  numbers  indicate  that  gasoline  prices  are  ap- 
proximstely  17  percent  higher  than  this  time  last  year.  Hu^  prices  have  caused 
plant  closings,  loss  of  manufacturing  Jobs,  and  a  variety  of  other  direct  and  negative 
unpacts  to  the  U.S.  economy.  In  a  recent  survey,  business  leaders  placed  energy 
costs  as  their  second  greateat  concern  after  rising  healthcare  costs.' 

Energy  efBciency  and  conservation  measures  taken  since  1973  now  displace  the 
need  for  40  Quads  of  energy  each  year,  exceeding  the  nation's  consumption  of  petro- 
leum. Federal  policies  andprograms  such  as  appliance  and  motor  vehicle  stanoards, 
research  and  development,  and  Energy  Star  made  nwjor  contributions  to  these  eav- 
in^. 

Ener^  efficiency  must  play  a  central  role  in  the  nation's  energy  future.  With  only 
2  percent  of  known  world  oil  reserves  within  domestic  borders,  public  opposition  to 
increasing  the  generation  of  electricity  from  nuclear  energy  ana  coal,  an  electridty 
grid  that  is  under  significant  and  growing  stress  in  many  r^ons  of  the  country, 
and  only  a  modest  though  growing  contribution  from  renewacue  energy  resourcea, 
there  is  simply  no  choice.  Even  the  National  Petrolemn  Council  has  concluded  that 
natural  gas  supplies  from  traditional  North  American  production  will  not  be  aUe 
to  meet  projected  demand,  and  that  "i^reater  energy  effidencjr  and  conservatimi  am 
vital  near-term  and  long-term  mechanisms  for  moderating  pnce  levels  and  reducing 
volatility." 

The  potential  to  increase  energy  efficiency's  contribution  to  meeting  America's  to.- 
ergy  needs  is  significant.  And  for  this  reason,  the  Alliance  to  Save  Energy  strong 
supports  the  ener^  efficiency  provisions  included  in  the  conference  report  to  nJL 
6,  The  Energy  Policy  Act  of  2003  in  recognition  of  the  fact  that  these  provisitms  will 
help  our  nation  lessen  its  dependence  on  imported  oil,  protect  the  environment,  and 
boost  the  economy.  The  Alliance  does,  however,  beheve  that  the  energy  efficient 
provisions  in  H.B.  6  must  be  expanded  and  enhanced  if  we  are  to  realize  all  <rf  the 
potential  gains  that  can  accrue  irom  widespread  adoption  of  energy  efGdency  meas- 
ures across  many  sectors  of  the  economy. 

Last  year,  the  Alliance  to  Save  Energy,  in  consultation  with  experts  from  indus- 
try, universities,  government,  and  other  public  interest  groups,  initiated  an  exam- 
ination of  a  wide  array  of  energy  efficiency  policies  directed  at  all  energy  end  use 
sectors  as  well  as  electricity  andnatural  gas.  A  priority  purpose  of  the  initiative  was 
to  identify  a  set  of  policies  that  would  significantly  reduce  growth  in  US  energy  con- 
sumption by  all  sectors  if  enacted  into  law. 

To  guide  our  efforts,  the  AUiance  estabhshed  an  achievable,  but  extremely  aggres- 
sive energy  growth  reduction  goal,  and  we  also  estabhshed  a  very  short  time&ame— 
five  years — in  which  to  achieve  the  reduction  goal.  The  Enerey  Infonoatimi  Admin- 
istration (EIA)  has  projected  that  energy  use  in  the  yecir  2010  will  rise  to  112  quad- 
rillion Btua  ("Quads"),  The  goal  established  by  the  Alliance  was  to  reduce  the  pro- 
jected level  by  7  Quads,  wMch  represents  a  50%  reduction  in  anticipated  growth 
over  the  five  year  period.  In  culling  poUcies  to  those  most  critical  and  aalealw,  the 
energy  savings  of  the  packaee  now  being  formulated  under  Vision  2010  likely  will 
not  meet  the  aggressive  goal,  though  the  savings  will  be  significant.  We  recognise 
that  2010  is  a  very  short  time  frame  for  poUcies  to  take  effect — we  expect  that  the 
policy  package  would  have  a  much  more  robust  impact  on  energy  use  in  subsequent 
years. 

To  reach  the  target  goal,  we  considered  pohdes  that  could  reduce  energy  use  br 
approximately  5  percent  in  each  end-use  sector — residential  and  comnmoBl  build- 
ing, industry,  and  transportation — and  to  reduce  energy  losses  by  5  percent  in  deo- 
tricity  and  natural  gas  transmission.  Of  the  pohdes  considered,  some  of  the  most 
significant  savings  are  projected  to  result  from  cross-cutting  policies  that  afibct  mul- 
tiple sectors  aimultaneousiy. 
Coi^arison  of  Energy  Efficiency  Policies  in  HJt  8  Conference  Beport  and 
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aeiuy  provisions  in  the  conference  report  to  HJt.  6,  but  beheves  tiiat  more 


As  stated  above,  the  Alliant^  to  Save  Energy  stron^y  supports  the  energy  effi* 


'The  October  2004  survey  was  develoud  by  Robert  Half  Manaeement  ReSMiraa  and  on- 
ducted  by  BD  independent  research  Grni.  The  survey  indudea  reBponsm  &om  1,400  CFOs  bom 
a  stratified  randum  Bample  of  U.S.  companies  with  more  than  20  empiojoee. 
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doae  to  improve  energy  efficiency  in  each  of  the  following  sectors:  buildinge,  trans- 
Dortation,  the  electric  and  natural  gas  utilities,  and  the  industrial  sector.  Listed 
below  is  a  discuBsion  of  the  spediic  energi^  efGcien^  provisions  included  in  the  H.R. 
€  conference  report,  and  acbone  the  Amance  to  Save  Energy  believes  the  federal 
government  shoold  take  to  further  the  efficiency  gains  in  these  sectors. 

I.  RESIDENTIAL  AND  COMMERCIAL  BUILDINGS 

Appliance  and  equipment  atandarda 

National  appliance  and  equipment  standards  are  an  important  and  effective  policy 
tool.  They  provide  an  efficiency  baseline  that  Amnican  consumers  can  trust,  provide 
imjibmi  national  rules  for  manufacturers,  and  slash  wastefiil  energy  consumption 
with  one  broad  and  effective  stroke. 

The  federal  appliance  energy  efficient  standards  program  began  in  1987  and  has 
been  among  the  most  effective  of  all  eSiciency  measures.  The  pn^am  already  has 
saved  an  estimated  2.5  percent  of  all  U.S.  electricity  use  representing  billions  of  dol- 
lam  of  savings  to  America's  consumers. 

The  conference  report  to  H.R.  6  includes  a  Mckage  of  new  energy  efficiency  stand- 
ards that  were  negotiated  between  energy  efficiency  interest  groups,  including  the 
Alliance  to  Save  Energy,  and  the  manufacturers  of  products  proposed  for  regulation. 
TlieM  provisions  wouTa  estabUsh  standards  in  law  for  exit  signs,  torchiere  lamps, 
dry-type  transformers,  traffic  signal  modules,  unit  heaters,  and  compact  florescent 
lamps.  They  also  require  DOE  to  establish  standards  through  rulemakings  for  ceil- 
ing fans,  commerciar  refrigerators  and  freezers,  vending  mauiines,  unit-heaters  and 
batteries. 

Tile  Alliance  to  Save  Energy  believes  these  standards  should  be  established,  and 
broadened  to  include  new  agreements  on  commercial  air  conditioners,  dehumidifiera, 
pre-rinse  spray  valves,  ceihng  fans,  and  conunercial  refrigerators  and  freezers. 

In  addition,  the  Alliance  to  Save  Energy  believes  the  U.S.  Department  of  Energy 
should  be  encouraged  to  accelerate  rulemakings  that  are  years  behind  schedule.  For 
example,  the  standard  for  residential  himaces  was  due  in  1994.  The  most  recent 
delay,  announced  in  December,  means  (hat  DOE  will  not  set  these  standards  until 
late  2007  at  the  earliest,  and  that  the  standards  will  not  go  into  effect  until  at  least 
ZOlO^fiilly  16  years  b^ond  the  statutory  deadline.  Acconiine  to  a  September  2004 
report  published  by  the  American  Council  for  an  Energy  Efficient  Economy,  each 

KBT  of^delay  in  just  three  of  Uiese  national  standards — residential  furnaces  and 
ilers,    distribution    transformers,    and    commercial    air    conditioners    and    heat 
pumps — locks  in  $7.1  biUion  in  higher  energy  costs  for  consumers  and  businesses. 

In  recognition  of  the  fact  that  establishing  standards  requires  a  rigorous,  time 
consuming,  and  costly  rulemaking  process,  the  Alliance  also  believes  increased  fund- 
ing to  the  DOE  standards  program  is  critical  to  ensuring  that  the  backlog  in  stand- 
ards' rulemakings  is  placed  on  a  fast  track. 
Energy  Star 

The  Energy  Star  program  represents  one  of  the  government's  most  successful  ef- 
fiirts  to  date  m  advancing  energy  efficiency  through  market  transformation.  The  En- 
ergy Star  program  is  an  entirely  voluntary  program  that  is  yielding  significant  eco- 
nomic returns  to  our  nation's  consumers  and  signfficant  environmental  benefits  to 
our  nation  as  a  whole.  Studies  estimate  that  every  federal  dollar  spent  on  the  En- 
ergy Star  program  results  in  an  average  savings  of  (75  or  more  in  consumer  energy 
bills;  the  reduction  of  about  3.7  tons  of  carbon  dioxide  emissions;  and  an  investment 
of  $15  in  private  sector  capital  in  development  of  energy-efficient  technologies  and 
products. 

The  H.H.  6  conference  report  authorizes  a  voluntary  Energy  Star  program  at  EPA 
and  DOE  and  directs  the  Administrator  and  Energy  Secretary  to  solicit  comments 
of  interested  parties  in  establishing  or  revising  an  EneiOT  Star  product  category;  the 
provision  requires  a  9-month  lead  time  before  the  implementation  of  any  changes 
to  the  pn^ram. 

The  Alliance  to  Save  Energy  believes  the  eligibility  requirements  for  becoming  an 
Energy  Star  product  should  be  updated  to  ensure  that  the  market  is  encouraged  to- 
ward the  most  efficient  buildings  and  products.  And,  drawing  on  the  success  of  the 
prtwram,  the  Alliance  believes  that  it  should  be  expanded  to  cover  more  products 
and  servioee.  While  not  the  jurisdiction  of  this  Committee,  the  Alliance  also  believes 
that  consumer  tax  incentives  should  be  provided  for  products  that  go  well  beyond 
Energy  Star  levels  and  that  funding  for  Energy  Star  is  increased. 
gCodea 
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ergy  codes  are  a  means  by  which  states  and  munidpalitiee  can  assure  that  min- 
imum levels  <£  eoergy  efficiency  are  achieved  in  these  new  buildings.  The  H.R.  6 
conference  report  does  not  address  the  issue  of  building  codes.  The  Alliaiice  to  Sav« 
Ener^  encourages  the  creation  of  a  $25  mil  Hon  federal  fimd  to  support  states  in 
asBurmg  adaption  and  compliance  with  the  most  current  and  aggressive  building  en- 
ergy codes. 

Manuiactured  housing  ("mobile  homes")  repreaenta  one  out  of  7.5  new  Biiigle-&ai- 
ily  housing  starta  and  is  not  subject  to  locaJ  building  codes.  Manufacturers  argne 
that  they  cross  state  lines  and  snouldn't  be  controlled  by  state  and  local  builung 
codes;  thus  they  are  instead  regulated  by  the  Department  of  Housing  and  Urban 
Development  (HUD).  Current  HITD  standards  have  been  in  place  since  1996  and 
have  not  been  updated  since  then.  New  proposed  standards  negotiated  with  indushy 
through  the  National  Fire  Protection  Association  (NFPA-501),  providing  modest  im- 
provements, may  be  adopted  by  HUD  in  the  next  year  or  two.  However,  recent  DOE 
research  shows  that  it  is  cost  effective  to  build  manufactured  housing  to  current 
lECC  model  energy  code  specifications,  adapted  to  the  three  HUD  dunate  zones. 
The  Alliance  to  Save  Energy  recommends  that  manufactured  housing  be  required 
to  meet  the  current  lECC  model  energy  code,  particularly  as  the  market  segment 
for  this  product  tends  to  be  modest-to-low  income  consumers  who  can  iU-afifora  hi^ 
ener^  bills.  The  Alhance  encourages  Confess  to  update  the  HUD  manufactured 
housing  standards  to  current  lECC  levels.  These  updates  would  reduce  energy  biUs 
of  motnle  home  owners  by  9%  and  reduce  overall  ener^  use  in  mdiUe  homes  by 
3  trillion  btus  in  2010,  increasing  to  8  trillion  btus  by  2025. 
Federal  Energy  Management  Program 

America's  largest,  single  energy  consumer  is  the  federal  government.  According  to 
the  1998  Alhance  to  Save  Energy  report,  Leading  by  Example:  Improving  Enera 
Productivity  in  Federal  Government  Facilities,  the  federal  government  wastes  $1  tal- 
Uou  in  taxpayer  dollars  each  year  on  its  buildings  that  use  ener^  inefficient^. 

Pew  feder^  programs  have  been  as  cost-effective  as  the  U.S.  Department  rf  Ener- 
gy's Federal  Energy  Management  Program  (FEMP).  At  an  average  cost  of  $20  mil- 
uon  per  year,  FEMP  has  helped  cut  federal  building  enerey  waste  by  nearly  21  p^ 
cent  from  1985-1999 — a  reduction  that  now  saves  federaltaipayers  rou^ily  $1  oil- 
lion  each  year  in  reduced  energv  costs.  However,  much  more  can  be  dtme,  and  the 
Alliance  supports  the  Federal  Energy  Management  provisions  of  the  H.R.  6  con- 
ference report  to  require  further  ener^  saving  by  the  federal  government. 

A  vital  tool  for  upgrading  the  efficient  of  the  federal  government  is  the  use  of 
Enei^  Savings  Performance  Contracts  (ESPCs).  This  umque  program  allows  fed- 
eral agencies  to  contract  with  the  private  sector  to  upgrade  the  efnciency  of  federal 
buildings  and  pay-off  the  contract  with  the  utility  savings.  The  agency  saves  vaerp 
at  no  additional  cost,  the  companies  build  their  business  and  create  jobs,  and  the 
government  saves  money  and  pollution.  Unfortunately,  this  program  sunset  in  2003, 
and  it  must  be  permanently  reauthorized  immediately. 

The  Alliance  to  Save  Energy  is  pleased  that  Congress  provided  an  extension  of 
the  Energy  Savings  Performance  Contract  (ESPC)  program  until  October  1,  2006  as 
part  of  the  Defense  Authorization  bill  (Pubhc  Law  108-375).  And  we  support  the 
permanent  estension  located  in  the  Energy  PoUcy  Act  of  2005.  However,  we  are  very 
concerned  about  the  limitations  placed  on  this  program  in  the  iMislotion.  Capping 
this  program  at  60  projects  and  $300  million  for  DOD,  VA,  and  DOE  onlj'  will  far- 
ther liann  the  program  that  is  just  re-emerging  from  a  costly  delay  in  reauthorixa- 
tion.  Due  to  this  tanse  in  authority,  nearly  $500  miUion  worth  <»  energy  saving 
projects  were  stalled — harming  business  around  the  country  and  wasting  taxpayw 
dollars.  This  is  a  program  that  should  be  authorized  permanently  to  assure  stamnt^ 
in  the  industiy  and  to  give  federal  agencies  the  ability  to  continue  to  uf^crade  fodh- 
ties  to  the  benefit  of  taxpayers,  our  nation's  environment  and  enersy  aocurity. 

Once  reauthorized,  the  Alliance  beUeves  that  the  program  should  be  expanded  to 
allow  for  efficiency  upgrades  in  the  federal  government's  mobile  assets — finm 
planes,  to  tanks,  to  passenger  vehicles.  For  example,  expansion  of  the  program  could 
aflbrd  the  mihtary  the  abihty  to  retrofit  the  B-52  Bomber  (which  currently  relies 
on  a  1960's-era  engine)  or  the  Abrams  tank  (which  has  a  1970's-erB  engine).  In  &^ 
a  2002  Defense  Science  Board  report  listed  over  16  weapons  systems  Uiat  are  can- 
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ticea.  The  Alliance  to  Save  Energy  believes  tax  incentives  are  an  important  piece 
of  any  balanced  energy  plan,  and  we  Bupport  the  eneiwy  efEcienc3[  tax  incentives 
that  are  part  of  the  conference  report  to  H.R,  6.  This  package  of  efficiency  tax  incen- 
tives represents  a  bipartisan  compromise  that  would  benefit  businesses  and  con- 
sumers across  the  comitry,  and  we  recommend  passage  of  these  important  incen- 
tives as  quickly  as  possible. 

Tax  incentives  for  highly  efficient  new  homes  will  show  home  builders  across  the 
nation  that  incorporating  energy-efficient  technologies  into  homes  is  neither  as  dif- 
ficult nor  as  expensive  as  they  now  contend.  Tax  credits  for  highly  efScient  refrig- 
erators and  clotiiea  washers  will  encourage  the  manufacture  and  purchase  of  energy 
and  water-saving  appliances.  The  tax  deduction  for  commercial  buildings  will  pve 
business  owners  the  mcentive  to  outfit  their  commercial  apace  with  energy -efficient 
equipment 

In  addition,  tax  credits  to  upgrade  the  efficiency  of  existing  homes  will  help  every- 
day Americans  cope  with  volatile  natural  gas  and  heating  oil  prices.  These  incen- 
tives, in  addition  to  the  incentives  Ibr  highly  efficient  fuel  cells,  combined  heat  and 
power  systems,  and  advanced  electricity  metering,  can  play  an  important  role  in 
helping  this  nation  transition  to  energy  efficient  appliances  and  technologies. 

n.  ELECTRIC  AND  NATURAL  GAS  UTILmES 

Over  the  last  two  decades,  atotes  worked  with  regulated  utiUties  using  "Inte- 
grated Besource  Planning"  and  demand-side  management  programs  to  avoid  the 
need  for  about  100  300-Megawatt  (MW)  power  olants.  However,  utility  spending  on 
public  benefit  pn^rams  nationwide  was  cut  in  half  as  states  and  the  electricity  in- 
dustry prepared  for  expected  deregulation.  Two  national  policy  strategies  that  could 
increase  enei«y  efficiency  in  the  utility  aector  are:  (1)  a  federal  pubhc  benefits  funds 
(PBFs);  and,  (2)  a  federal  Energy  Efficiency  Performance  Standards  (EEPS>.  Neither 
of  theae  two  energy  efficiency  measures  ia  included  in  the  conference  report  to  H.R. 
6. 
Energy  Efficiency  Performance  Standards 

Energy  efficiency  performance  standarda  (EEPS)  require  retail  electiicitv  sup- 
pliers to  meet  customer  needs  in  part  through  energy  efficiency  and  load  reduction 

~  i  rather  than  by  constructing  new  generation  and  transmission  facilities. 

__>n  be  instituted  in  coi;junction  with,  or  independent  of,  a  national  PubUc 
aPund{PBF). 

While  several  stotes  are  (wnsidering  creating  EEPS.  only  two  states — Texas  and 
Pennsylvania — have  instituted  them  in  some  torm.  If  one  were  to  follow  the  model 
signea  by  then-Governor  Bush  in  Texas,  electric  and  natural  gas  aupphers  would 
be  required  to  take  measures  to  help  their  cuatomera  reduce  consumption  by  a  set 
amount  each  year.  Utilities  also  could  meet  the  requirement,  in  nart,  by  reducing 
supply-aide  loasea,  could  trade  credits  with  other  utilities,  or  coula  buy  credits  (the 
fimds  would  be  added  to  a  public  benefits  fund).  Savings  due  to  lower  energy  use 
and  lower  prices  should  more  than  pay  for  the  cost  of  the  measures.  For  example, 
according  to  estimates  by  ACEBB,  by  2020  a  I  percent  federal  EEPS  would: 

•  Save  over  340  billion  kWh  a  year; 

•  Save  consumers  over  $12  billion  a  year;  and, 

•  Keduce  peak  electricity  demand  by  about  68,000  MW  (avoiding  about  225  power 

plants). 
Throu^  ^naion  2010,  the  Alliance  has  begun  a  dialogue  between  utilities  that 
would  be  subnect  to  any  national  policies  on  PBF  or  EBPs,  govenmient,  academia 
and  otfaer  stakeholders.  Our  goal  is  to  develop,  and  present  to  the  Congress  in  the 
ccming  weeks,  recommendations  for  a  workable,  coat-effective  program  that  recog- 
nizee and  addresses  the  differences  in  the  poUtical  and  business  circumstances  of 
states. 


aFimd 

Twentgr-three  states  and  the  District  of  Columbia  have  created  a  guaranteed 
stream  cm  funds  for  enei^  efficiencv  and  other  public  goods  via  public  benefit  funds 
(PBFs).  Hw  funds  are  built  typically  fi^m  a  amall  aurchai^e  on  electricity  and  nat- 
ural ^B  bOls.  liie  programa  may  be  administered  by  utilities,  states,  or  independent 
nrgiiTiimHnna  Of  the  States  that  have  passed  restructuring  lawa  and  rules,  all  but 
two  (Oklahoma,  end  Virginia)  also  have  paased  some  form  of  PBF;  in  addition,  three 
*tal«e  {Minnesota,  Vermont,  and  Wisconsin)  have  created  PBFs  without  reatruc- 
Creatiim  of  a  federal  PBF  that  would  provide  matohing  iunds  to  any  atete 

_il  a  PBF  taoBta  and/or  would  be  accessible  to  any  state  with  an  EEPS  in 

^aoe  conld  serve  to  encourage  atatea  to  deploy  such  innovative  techniques  to  ad- 
Taodng  enagr  efficiency.  A  federal  PBF  could  help  atabilize  electricity  pricea 
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through  reduced  demand,  reduce  air  pollution  and  greenhouse  g 

ease  uie  need  for  massive  infrastructure  replacement.  By  2020,  ACEEE  estimates 

that  a  federal  PBP  would: 

•  Save  1.3  trillion  kilowatt  hours  (kWh)  a  year; 

•  Reduce  peak  electricity  demand  by  160.000  MW  (equivalent  to  about  500  power 

plants); 

•  Save  coDBumera  $68  billion  (net  after  investments);  and. 

•  Prevent  greenhouae  gas  enuHaionB  equivalent  to  96  million  metric  tone  of  carbon 

each  year. 
TranstanneMi  Tax  Incentive 

The  energy  bill  conference  report  would  provide  accelerated,  three-year  depreda- 
tion for  time-of-use  meters.  Time-of-use  meters  allow  customers  to  shift  their  elec- 
tricity use  away  from  peak  periods  of  the  day  when  power  is  most  expensive,  which 
also  can  increase  the  efGcieacy  of  the  power  plant.  In  addition,  the  Alliance  to  Save 
Energy  believes  it  is  important  to  support  accelerated  depreciation  for  distribution 
transformers  and  new  generation  umts  that  significantly  exceed  the  efficiency  of 
new  transformer  standards. 
Voluntary  Agreements 

While  the  conference  report  to  H.R.  6  authorizes  DOE  to  enter  into  voluntary 
agreements  with  industrial  companies  for  significant  reductions  in  eaergy  intenoi^, 
and  to  publicize  the  correspondmg  achievements,  the  conference  report  does  not  in- 
clude a  similar  provision  for  the  electric  and  natural  gas  utilitieB.  The  Alliance  to 
Save  Enei^  would  encourage  DOE  and  EPA  to  seek  agreements  from  tiie  entire 
industry  to  reduce  fossil  fuel  heat  rates  and  natural  gas  losses. 

in.  TRANSPORTATION 

Today,  more  than  two-thirds  of  the  oil  consumed  in  the  United  States  is  used  for 
transportation.  This  sector  accounts  for  the  majority  of  CO  and  NOx  emissiimB  in 
the  U.S.,  and  it  is  responsible  for  approximately  33%  of  U.S.  greenhouse  gas  emis- 
sions. These  realities,  coupled  with  the  fact  that  U.S.  vehicle  miles  traveled  are 
Cwing  at  a  faster  rate  than  vehicles  and  at  more  than  twice  the  rate  of  the  popn- 
on,  underscore  the  criticality  of  improving  the  efSciency  of  today's  passenger  can 
and  trucks  immediately. 

While  the  autamotive  industry  has  begun  to  introduce  energy  efficient  transpOT- 
tation  options,  like  hybrid  electric  vehicles,  much,  much  more  needs  to  be  done  to 
ensure  Uiat  larger  numbers  of  hybrids  are  intn>duced  into  the  marketplace,  and  that 
consumers  make  the  choice  to  purchase  these  and  other  energy  efficient  tmnsper- 
tation  technologies.  Hybrids  represent  an  immediate  and  more  fuel  efficieat  optim 
for  consumers  of  today  and  tomorrow,  and  they  also  can  serve  as  a  bridge  to  ftid 
cell  electric  vehicles  of  tomorrow  that  hold  the  promise  of  clean,  sustainable  mofatl- 
ity.  Unfortunately,  there  are  only  tive  hybrid  elMtric  vehicle  offerings  to  choose  firom 
in  the  marketplace  and,  while  they  are  receiving  growing  attention  by  the  medie 
and  the  public,  hybrids  still  represent  less  than  one  percent  of  the  17  million  vehi- 
cles sold  in  the  United  States  each  year. 

Furthermore,  Corporate  Average  Fuel  Economy  (CAFE)  standards  have  remained 
static  for  almost  two  decades  due  to  poUtical  gridlock.  The  current  standard  rf  27 Ji 
miles  per  gallon  for  automobiles  first  applied  in  1985,  and  the  21  mpg  atandaid  Ibr 
light  trucks  is  only  0.5  mpg  above  the  1987  standard  (but  is  now  set  to  rise  to  222 
mpg  by  2007).  In  fact,  lack  of  federal  action,  coupled  with  the  dramatic  '"spwn'fHff' 
in  sal^  of  SUVs,  has  led  to  a  eigniiicant  drop  in  overall  fuel  economy.  America 
average  gas  mileage  peaked  in  1967-1988,  decUned  for  more  than  tern  Tears,  and  it 

Furthermore,  and  alarmingly,  EIA  estimates  that  on-road  fiiel  economy  is  about 
20%  lower  than  test  results  used  for  CAF^  standards.  This  means  that  consunun 
are  receiving  inaccurate  information  about  what  they  might  expect  to  realize  in 
t«rms  of  the  vehicle  thev  purchase,  and  more  importantly,  the  standards  that  ban 
been  set  nationally — ana  not  updated  for  20  years — are  not  being  met 
Close  CAFE  Loophole 

Efforts  in  Congress  to  increase  Corxwrate  Average  Fuel  Economy  (CAFE)  stand- 
ards for  passenger  vehicles  have  been  unsuccessful  since  the  mid-1980'B.  And,  it  m>- 
pears  unlikely  that  the  109th  Congress  will  be  the  one  to  increase  theoe  standam. 
Notwithstanding  this  assumption,  it  is  imperative  to  continue — and  incrsase — ef- 
forts to  improve  the  fiiel  economy  of  the  vehicle  fleet  by  reforming  the  cuirant  CAFE 
r^ulations  through  legislative  and/or  federal  rulemakings.  The  fiiel  ecmMMny  tatti 
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should  be  revised  to  better  reflect  real-world  driving  and  to  bring  the  estimates  of 
fi>el  economy  in  line  with  EIA  and  other  authoritative  sources. 

Second,  passenger  cars  should  be  redefined  to  include  SUVs  and  minivans,  which 
are  used  for  the  same  purpoBeB.  i.e.  tranaporting  people.  Today,  about  half  of  all 
light-duty  vehicleB  sold  m  America  are  light  trucks,  and  most  of  these  are  SUVs  and 
minivans.  Including  SUVs  and  minivans  as  passenger  vehicles  could  increase  fuel 
economy  by  1  mpg.  and  save  5  billion  gallons  a  year. 

Third,  the  CAFE  credit  for  "dual-fuel"  vehicles,  which  can  run  on  ethanol  or  on 
gHsoline,  should  be  ended  or  revised  to  require  actual  use  of  the  alternative  fuel. 
Today,  dual  fuel  vehicles  are  being  fiieted  almost  exclusively — 99%  of  the  time — with 
gasoline.  With  only  188  ethanol  fueling  stations  in  27  states,  the  infrastructure  does 
not  exist  to  supply  these  vehicles  with  alternative  fuel.  This  credit  has  encouraged 
manufacturers  to  put  nulUons  of  dual  fuel  vehicles  on  the  road,  but  is  also  has  al- 
lowed them  to  put  more  ^as  guzzlers  on  the  road,  and  thus  increase  gasoline  use. 
The  credit  should  be  terminated  or  modified  to  require  actual  use  of  the  alternative 
fiiel. 

F^ally,  vehicles  up  to  10,000  pounds  should  be  included  in  CAFE.  CAFE  stand- 
ards only  apply  to  vehicles  up  to  6,500  pounds  (gross  vehicle  weight).  In  fact,  EPA 
does  not  even  teat  or  report  the  fuel  economy  of  larger  vehicles,  but  their  mileage 
is  generally  much  lower.  Manufacturers  are  selling  more  and  more  of  these  super- 
large  SUVs  and  pickup  trucks,  such  as  GM  Hummers  and  Ford  Excursions.  The 
weight  I' "lit  should  be  raised  to  include  these  heavier  vehicles. 
VehicU  FWl  Use  F«el>at« 

The  Alliance  to  Save  Enei^  encourages  the  Congress  to  consider  a  new,  innova- 
tive approach  to  efficiency  of  light-duty  cars  and  trucks  by  promoting  a  national 
Teebate"  system.  Such  a  system  could  impose  a  national  securi^  surcharge,  or  'Yee" 
on  inefficient  vehicles,  and  then  use  the  nmds  collected  to  provide  a  "rebate"  to  the 
roost  hiel  efficient  vehicles.  The  fee  or  rebate  on  new  vehicles  could  be  based  upon 
the  expected  lifetime  fuel  use  of  the  vehicle.  Rates  could  be  set  to  be  revenue  neu- 
tral, but  the  public  would  know  that  when  it  makes  a  vehicle  purchasing  decision, 
a  higher  price  premium  wilt  be  realized  for  the  less  efBcient  vehicle  options.  Such 
a  B3^tem  would  reward  consumers  who  make  the  choice  to  purchase  niel  efficient 
vehicles;  individuals  who  purchase  gas  guzzlers  wiU  pay  a  premium  for  making  this 
purchasing  decision. 
Tax  bicendvea 

Hybrid  electric  vehicles  still  carry  a  price  premium  ranging  from  $3,000-$4,000 
per  vehicle.  (Further,  new  models  coming  into  the  market  could  cany  an  even  steep- 
er price  premium.)  ^  order  to  assist  consumers  in  making  the  choice  to  purchase 
these  enei^  efficient  transportation  options,  which  represent  less  than  1  percent 
of  the  IT  million  vehicles  sold  per  year,  the  Alliance  to  Save  Energy  encourages  the 
Congress  to  support  consumer-based  tax  incentives  for  these  energy  efficient  tech- 
nolf^es.  Such  an  incentive  would  level  the  plasdng  field"  in  the  market  place  for 
l^rids,  and  allow  consumers  to  make  the  cnoice  to  purchase  a  vehicle  that  will 
save  them  money  over  its  lifetime  without  having  to  factor  in  purchase  price  dif- 
ferentials. The  conference  report  to  H.R.  6  provides  a  tax  credit  ranging  from  $260- 
$34(KI  for  hybrid  and  lean  bum  diesel  vehicles  based  on  fuel  economy  and  gas  sav- 
iiW8,  and  a  larger  credit  for  heavy-duty  vehicles,  capped  for  each  manufacturer.  The 
Amance  suppers  this  approach  and  hopes  that  the  (Jongress  will  devise  a  meaning- 
ful package  of  tax  incentives  that  will  support  the  building  of  a  long-term  and  sus- 
tainable mariKt  for  hybrid  electric  and  other  tuel-effident  vehicles. 

In  additaon,  Congress  also  should  eliminate  the  business  deduction  for  SUVs 
(which  was  rnhiced  to  $25,000  last  year).  A  federal  incentive  for  fuel-inefRcient  ve- 
hides  is  counter-intuitive  to  our  Nation's  energy  securi^  and  environmental  goals, 
and  also  negates  current  positive  purchase  signals  in  the  marketplace,  including  the 
B(>«alled  '^x  guzzler's  tu"  and  the  tax  deduction  for  hybrid  and  other  alternative 
fuelv«htdea. 
Fl«et  Beqnlrement* 

"nte  conference  report  to  H.R.  6  includes  a  variety  of  flexibility  options  to  assist 
fleets  in  complying  with  the  Alternative  Fuel  Vehicle  (AFV)  acquisition  require- 
menU  of  the  Energy  Policy  Act  of  1992  (P.L.  102-486  aka  "EPAct").  In  recognition 
t^  the  fact  H^t  some  fleets  have  had  a  difficult  time  meeting  these  requirements, 
and/or  they  would  like  to  comply  with  technologies  that  currently  are  not  an  eligible 
compliance  option  (e.g.,  hybrid  electric  vehicles),  the  Alliance  to  Save  Energy  strong- 
ij  (upparta  the  provisions  that  would  allow  hybrid  electric  vehicles  and  other  energy 
efficient  transportation  technologies  to  be  an  eligible  compliance  option. 
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Indiutry 

Industry  accounts  for  one-third  of  all  energy  use  in  the  U.S.  Energy-intensive  in- 
dustrial plants  typically  have  enormous  energy  bills,  sometimea  running  into  the 
millions  of  dollars  annually.  Energy  efficiency  improvements  offer  the  potential  for 
a  significant  return  on  investment  for  the  industrial  enem  consumer  in  the  fbrm 
of  lower  utility  bills.  The  ena^  bill  conference  report  (H.R.  6)  provided  a  10%  in- 
vestment tax  credit  for  combined  heat  and  power  systems  up  to  IS  MW,  The  Alli- 
ance to  Save  Energy  supports  this  tax  credit,  but  would  seek  to  include  progects  vf 
toSOMW. 

The  conference  report  also  authorized  DOE  to  enter  into  voluntary  agreements 
with  industrial  companies  for  s^jnificant  redut^ons  in  energy  intensity.  Hie  Alli- 
ance supports  this  concept,  but  would  broaden  the  program  to  indude  EIPA  involve- 
ment, and  further,  would  define  the  program  such  that  the  voluntaty  agreements 
would  seek  to  reduce  energy  intensi^  2.5  percent  each  year  from  2007-2016.  Fur- 
thermore, the  program  should  require  independent  verification  of  all  reductioiia 
below  "^uBinesB-as-usual",  as  well  as  a  report  to  Congress  on  assistance  needed  to 
help  achieve  the  reductions. 

Anally,  the  Alliance  to  Save  Energy  believes  that  medium  and  large  busineBses 
that  emit  at  least  100,000  tons  of  C02  in  a  year  should  be  required  to  begin  retort- 
ing these  emissions  to  the  government.  This  would  allow  the  U.S.  to  eBtaUuh  a 
baseline  for  the  sector,  and  to  benchmark  progress  toward  reducing  C02. 

V.  CROSS-CUTTING  POLICY  RECOMMENDATIONS 

Funding  Energy  Ettlci«ncy 

Funding  for  energy  efficiency  R&D  and  deployment  programs  rf  the  Department 
of  Energy  and  Environmental  Protection  Agency  should  be  doubled  from  levels  pro- 
vided in  2004  in  recognition  of  not  only  the  enormous  potential  Uiat  meisy  ^- 
ciency  offers  in  helping  to  meet  the  anticipated  growth  in  eneigy  use,  but  (ubo  the 
demonstrated  return  on  investment  that  such  funding  has  yielded  the  government 
and  consumers  alike. 

The  President's  overall  fiscal  year  2006  budget  request  for  DOE  efficiency  pro- 
grams is  $847  million,  down  $21  million  from  the  F¥  2006  appropriation,  and  $29 
million  from  the  Administration's  FY  2005  request.  This  continues  a  gradual  down- 
ward trend  from  $913  million  appropriated  in  FY  2002.  In  addition  to  the  overall 
decline,  there  were  some  major  changes  in  priorities.  The  President  has  requested 
significant  increases  for  fuel  cell  vehicles  and  for  bioretineries.  llie  money  for  these 
increases  was  taken  from  other  energy  efRciency  programs — thus  there  are  mqw 
cuts  in  core  research,  development  and  deployment  programs  in  industrial  energy 
efficiency,  buildings  efficiency,  and  other  areas.  Fardcnilarly  distressing  is  a  19%  cut 
to  the  appliance  standards  program  despite  worsening  delays  in  meeting  gtatutmr 
deadlines,  and  a  21%  cut  in  work  to  improve  state  building  energy  ccxiea 

CONCLUSION 

American  consumers  need  a  balanced  energy  policy  that  takes  affiressive  steps  to 
save  energy  wherever,  and  whenever,  it  is  cost-effective  and  feasible.  Energy  effi- 
dency  is  our  largest  energy  resource,  and  it  should  be  our  first  energy  priori^. 

The  policy  options  identified  by  the  Alliance,  such  as  standards,  tax  credits,  and 
federal  energy  management,  have  been  proven  effective  on  the  national  leveL  Oth- 
ers, such  as  energy  ^ciency  performance  standards  and  public  benefits  fiuuls,  have 
be^  tested  in  the  states  and  we  believe  are  ready  for  replicaticm  at  the  pMi'Jt'I'I 
level.  And  finally,  gains  in  energy  efficiency  come  largely  fixim  new  teduwlogies  and 
improvement  to  existing  technoli^es;  therefore,  continuing  and  enhancing  federal 
programs  that  support  research,  development  and  deployment  ctf  energy  effidoit 
technologies  and  practices  is  imperative. 

The  Alliance  to  Save  Energy  applauds  the  fact  that  this  Committee  is  taUng  the 
first  steps  necessary  to  enacting  meaningful  and  comprehensive  enersy  Ic^'  ■  ■■ 
"  ""  ■  I,  wmdi  n 


a  the  i09tii  Congress.  With  respect  to  energy  efiiciency  provisicniB,  ^ 
a  cornerstone  of  any  such  energy  legislation,  we  hope  that  last  years  eneigy  om 
conference  report,  H.R.  6,  represents  only  the  starting  point,  and  Uiat  tlie  ttatrgf 
efficiency  provisions  will  be  expanded  and  enhanced  to  assure  that  ve  give  m 
American  people  immediate,  (Mtst-effective  and  sustainable  assistance  in  addressing 
Bpiraling  energy  costs  and  an  ever-less  secure  energy  future. 

Mr.  Hall.  Thank  you.  You  make  a  good  case.  Mr.  Cooper,  we  rec- 
ognize you,  sir,  for  5  minutes. 
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STATEMENT  OF  MARK  N.  COOPER 

J&.  Cooper.  Thank  you,  Mr.  Chairman. 

Energy  security,  reliability,  price  stability,  environmental  im- 
pacts, are  all  externalities  of  energy  markets.  It  is  difficult  for  indi- 
viduals to  reflect  these  considerations  in  their  private  actions,  and 
difficult  for  their  value  to  be  captured  in  market  transactions.  In 
this  sense,  these  characteristics  of  energy  markets  are  public  goods. 

Moreover,  much  of  the  inlrastructure  of  the  energy  industry, 
pipelines,  transmission  systems,  and  distribution  networks,  also 
have  strong  elements  of  natural  monopoHes.  That  is,  there  are  not 
likely  to  !:«  a  sufficient  quEtntity  of  redundant  capacity  to  allow 
market  forces  to  restrict  or  restrain  the  abuse  of  market  power. 

For  these  two  reasons,  the  public  requires  policies  to  protect  its 
interests.  They  cannot  do  so  as  individuals  in  these  markets.  Un- 
fortunately, the  legislation  that  has  been  bouncing  around  the  Con- 
gress for  the  past  couple  of  years  fails  to  recognize  these  fundamen- 
tals of  the  energy  industry.  The  legislation  proposes  to  subsidize 
and  encourage  the  wrong  actors  and  actions,  it  proposes  to  relax 
the  wrong  regulations,  or  repeal  the  wrong  statutes. 

We  look  on  the  failure  to  pass  energy  legislation  as  a  good  thing 
for  consumers  and  the  nation,  because  it  was  bad  legislation  that 
would  have  made  matters  worse,  by  prolonging  our  dependence  on 
fossil  fuels,  by  delaying  the  start  of  a  vigorous  efficiency  drive,  and 
by  failing  to  restore  confidence  in  energy  markets,  which  is  critical 
for  public  consensus  around  some  hard  pohcy  choices. 

But  time  is  wasting.  It  is  very  important  for  Congress  to  get  its 
act  together  and  pass  good  legislation  that  promotes  and  protects 
the  public  interest.  So  in  the  brief  time  I  have  allotted,  let  me  focus 
on  the  specifics  of  what  I  think  should  be  done  in  two  general 
areas. 

First,  £is  I  have  suggested,  markets  must  be  free  from  manipula- 
tion. We  believe  that  strong  measures  to  ensure  confidence  in  mar- 
kets are  critical  to  establishing  the  credibility  of  arguments  for 
harder  choices  that  must  be  made.  Ensuring  market  transpiuiBncy, 
promoting  greater  storage  of  petroleum  products,  could  lower 
prices,  reduce  volatihty,  and  above  all,  restore  a  consensus  that  we 
need  to  take  more  aggressive  pohcies.  In  this  vein,  you  should  not 
repeeil  PUHCA  You  should  not  allow  the  FERC  to  force  utiHties 
into  spot  markets  in  their  transmission  system.  You  should  require 
every  energy  suppUer  to  report  audited  price  and  storage  data.  You 
shoi^d  pass  a  reliahiUty  bill. 

Second,  energy  efficiency  must  be  the  central  pillar  of  our  energy 
policy  in  the  years  ahead.  The  domestic  resource  base  is  mature 
and  declining.  Increases  in  production  cannot  significantly  reduce 
our  dependence  on  imports,  or  affect  world  oil  prices,  emd  world  en- 
ergy prices.  It  cannot  shift  the  international  balemce  of  power  in 
energy  power  markets.  Only  by  dramatically  increasing  the  fuel  ef- 
ficiency of  our  vehicle  fleet,  buildings,  equipment  alliances,  can  we 
significantly  affect  the  supply/demand  balance  at  home  and  abroad. 
By  establishing  America  as  a  focal  point  for  an  efficiency  oriented 
industry,  for  our  vehicles  and  appliances,  we  can  drive  the  entire 
globed  industry  onto  a  more  efficient  basis. 

Let  me  keep  it  simple.  Let  us  talk  about  a  20/20  program.  In  the 
next  2  decades,  20  years,  we  can  easily  double  the  fuel  efficiency 
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of  our  fleet,  increasir^  its  average  by  20  miles  per  gallon.  We  can 
reduce  expected  natural  gas  consumption  by  finother  20  percent. 
We  can  achieve  a  20  percent  share  of  renewables  for  our  electricity 
generation.  These  three  20's,  accomplished  in  20  years,  wotild  have 
an  immense  impact  on  the  supply/demand  balance.  It  would  reduce 
our  consumption  of  petroleum  by  4  million  barrels  a  day.  That  is 
far  more  than  we  can  get  in  the  Alaska  National  Wildlife  Reserve. 
It  would  save  more  than  6  trillion  cubic  feet  of  natural  gas  a  day, 
more  than  we  are  going  to  get  in  the  environmentally  sensitive 
fu^as. 

But  we  cannot  get  these  if  we  do  not  start  now  and  stay  on  this 
course.  Nor  does  my  emphasis  on  these  first  steps  preclude  a  sup- 

Ely  side  solution.  It  is  these  first  steps  restoring  confidence  in  mar- 
ets,  making  a  real  commitment  to  effective  conservation  policy,  ef- 
ficiency poHcy,  that  should  set  the  context  for  then  having  what  we 
need  to  have,  which  is  a  good,  hard,  rational  debate  about  which 
supply  side  options  need  to  be  pursued. 

These  two  steps  are  the  down  payment,  I  believe,  toward  a  con- 
sensus for  a  balanced  national  energy  policy. 
Thank  you. 
[The  prepared  statement  of  Mark  N.  Cooper  follows:] 


Mr,  Chairman  and  Members  of  the  Committee,  my  oame  is  Dr.  Mark  Cooper.  I 
am  Director  of  Research  for  the  Consumer  Federation  of  America.  I  appreciate  the 
opportunity  to  share  the  views  of  CFA  and  ConHumers  Union  on  energy  pdticv.  Over 
the  past  half-decade  we  have  analyzed  each  of  the  m^or  components  of  trie  con- 
sumer energy  bill — gasoline,  electricity  and  natural  gas.  I  have  attached  copies  of 
four  m^or  analyses . 

A  COMPREHENSIVE  APPROACH  TO  POUCY  EVALUATION 
Our  approach  reflects  a  comprehensive  evaluation  of  energy  polides  on  both  the 
supply  and  demand  sides  of  the  market  and  takes  into  account  three  broad  areas 
of  policy  concern — economics,  environment  and  security. 

For  the  consumer,  the  primary  considerations  are  economic,  but  environmental 
and  securi^  considerations  must  be  taken  into  account.  Economics  includes  both  the 
basic  benent/cost  of  each  option  and  the  impact  of  the  option  on  the  market  struc- 
ture. We  prefer  policies  that  meet  the  need  For  energy  at  the  lowest  cost.  We  prefsr 
policies  that  increase  the  supply  and  demand  elasticities  in  the  maAet  or  bring  new 
sources  and  actors  to  the  market  to  promote  competition,  since  this  not  <mly  lowot 
price  but  also  dampens  price  volatility.  While  minimizing  costs  is  a  goal,  it  ia  para- 
mount that  pohcy  choices  produce  outcomes  that  are  economically  acceptable.  In 
choosing  between  economically  acceptable  outeomes,  policies  that  lower  enirinm- 
mental  costs  and/or  security  concerns  should  be  preferred. 

Environmental  concerns  are  extremely  important  because  energy  Etfoduction  and 
consumption  involve  mcyor  eztemalities— costs  that  are  not  easily  rnlacted  id  mar- 
ket transactions.  Production,  transportation  and  distribution  have  enTiixsunental 
impacts,  as  does  consumption.  An  alternative  that  saves  on  thil  infraitruetuM 
should  be  preferred.Security  of  supply  has  traditionally  focused  aa  the  vpmHtn  of 
facilities  to  prevent  accidents.  Operating  pipelines  or  transmisnOD  syBtana,  twnd- 
nals,  drilling  rigs  and  distribution  systems  are  complex  and  difBcult  activitlM.  "OltJ 
are  subject  to  accidents  and  disruptions  from  weather  and  other  proUama.  Under 
current  conditions,  however,  vulnerability  to  intentional  acts  of  sabotage  moat  ba 
considered.  Moreover,  because  international  energy  markets  are  dranisated  bj  car- 
tels and  producers  with  market  power,  any  policy  that  reUes  on  fimagn  leamireee 
must  also  be  assessed  in  terms  of  the  dependability  of  supply. 

CRITICAL  STEPS  FOR  AN  EFFECTIVE  POLICY 

o  establiahiiv  a  balanead  an- 
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First,  markets  must  be  free  of  manipulation.  We  believe  that  strong  measm«3  to 
ensure  confidence  in  markets  are  critical  to  establiBh  the  credibility  of  argumenta 
fcff  Other  polides.  Ensuring  market  transparency  and  promoting  greater  storage 
conld  lower  prices  and  reduce  volatility,  but,  above  all,  they  would  establish  a  pre- 
requisite necessary  for  other  policies — confidence  that  there  is  a  "hard"  problem  in 
the  imbalance  of  supply  and  demand. 

Second,  improvement  in  enei^  efficiency  must  be  the  central  pillar  of  our  energy 
policy.  I^  domestic  resource  base  is  mature  and  declining.  Increases  in  production 
cannot  significantly  reduce  our  dependence  on  imports  or  afTect  world  markets.  Only 
by  dramatically  increasing  the  fiiel  efficiency  or  our  vehicle  fleet,  buildings,  equip- 
ment and  appuances,  can  we  significantly  afiect  the  supply-demand  balance  and  al- 
leviate pressures  on  markets.  Efficiency  has  a  positive  impact  on  every  one  of  the 
evaluation  criteria.  Its  potential  to  lower  prices  has  been  noted.  Efficiency  has  obvi- 
ous environmental  benefits  by  reducing  the  need  for  facilities  and  the  consumption 
of  fossil  fuels.  To  the  extent  that  it  reduces  the  need  for  resources,  it  improves  secu- 
rity. It  could  have  market  structural  benefita,  if  demand  is  reduced  sufficiently  to 
sh^  the  market  equilibrium  to  a  more  elastic  region  of  the  supply  curve. 

PETROLEUM  PRODUCTS 
If  the  U.S.  is  to  both  reduce  the  market  power  of  energy  producers  and  stem  the 
flow  of  imports,  public  policy  must  start  immediately  and  aggressively  on  an  effi- 
ciency path  to  lower  energy  consumption.  It  is  time  for  public  policy  to  seek  perma- 
nent institutional  changes  that  both  reduce  the  chances  that  markets  will  be  tight 
and  reduce  the  exposure  of  consumers  to  the  opportunistic  exploitatian  of  markets 
when  they  become  tight  To  achieve  this  reduction  of  risk,  pubhc  polity  should  be 
focused  on  achieving  four  primary  goals: 

•  Restore  reserve  margins  by  developing  both  efficiency  (demand-side)  and  expand- 

ing refinery  capacity  (supply-side). 

•  Increase  market  flexibility  through  stock  and  storage  policy. 

■  Discourage  private  actions  that  make  markets  tight  and/or  exploit  market  disrup- 
tions by  countering  the  tendency  to  profiteer  by  withholding  of  supply. 

•  Promote  a  more  competitive  industry. 
Demimd  Side 

A  goal  of  achieving  an  improvement  of  vehicle  efficiency  (increase  in  fleet  average 
nules  per  gallon)  equal  to  economy-wide  productivity  over  the  past  decade  (when  the 
fleet  failed  to  progress)  would  have  a  m^or  impact  on  demand.  It  would  require  the 
fleet  average  to  improve  at  the  same  rate  it  did  in  the  1980s.  It  would  raise  average 
fijel  efficienty  by  five  miles  per  gallon,  or  20  percent.  This  is  a  mid-term  target.  This 
rate  of  improvement  should  be  sustainable  for  several  decades.  This  would  reduce 
demand  by  1.5  million  barrels  per  day  within  a  decade.  This  would  return  consump- 
tion to  the  level  of  the  mid-1980s. 

Expanding  refinery  capacity  by  10  percent  equals  approximately  1.5  milliop  bar- 
rels per  day.  Hiis  would  require  15  refineries,  if  the  average  size  equals  the  refin- 
eries currently  in  use.  This  is  less  than  one-third  the  number  shut  down  in  the  past 
teD  years  and  less  than  onequarter  of  the  number  shut  down  in  the  past  fifteen 
years.  Alternatively,  a  ten  percent  increase  in  the  size  of  existing  refineries,  which 
is  the  rate  at  whidi  they  increased  over  the  1990s,  would  do  the  trick,  as  long  as 
no  additional  refineries  were  shut  down.  Placed  in  the  context  of  redevelopment  of 
recently  abandoned  facilities  or  expansion  of  existing  facihties,  the  task  of  adding 
refinery  capacity  does  not  appear  daunting.  Such  an  expansion  of  capacity  has  not 
been  in  the  interest  of  the  businesses  makmg  the  capacity  decisions.  Therefore,  pub- 
Uc  policies  to  identify  sites,  study  why  so  many  facilities  have  been  shut  down,  and 
Mtablish  pnwrams  to  expand  capacity  should  be  pursued. 

It«dncing  demand  fi>r  natural  gas  by  about  one  quarter  of  the  base  level  projection 
ctnjd  be  achieved  with  the  implementations  of  three  broad  categories  of  poUcies— 
boilding  codes,  apphance  stanoards,  and  industrial  use — that  essentially  accelerate 
the  adoption  d  currently  available  best  practices  or  readily  achievable  savings  with 
off-tbe-wdf  technologies.  The  potential  savings  over  a  longer  period  are  higher.  The 
kty  challenge  is  to  move  higher  efficiency  products  and  practices  into  widespread 
use.  Standards,  incentives  and  education  programs  are  the  vehicles  to  do  so.  These 
discuasiopj  do  not  include  the  impact  of  a  renewable  portfoho  standard,  which  could 
have  a  laige  efEect  om  the  electric  utility  sector.  Alutou^  several  states  have  re- 
cmtly  adopted  significant  renewable  staiulards,  10  to  20  i  ;  the  fei     il  govern- 
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Stock  Polity 

It  has  become  more  and  more  evident  that  private  dedsioiu  on  the  holding  of 
atocks  will  maximize  short-term  private  profits  to  the  detriment  of  Qxe  public.  In- 
creasing concentration  and  inadequate  competition  ailow  stocks  to  be  drawn  dowD 
to  levels  that  send  markets  into  price  spirals.  Companies  will  not  willingly  hold  ex- 
cess capacity  for  the  express  purpose  of  preventing  price  increases.  They  will  only 
do  so  if  they  fear  that  a  lack  of  supply  or  an  increBse  in  brand  price  would  cauae 
them  to  lose  business  to  competitorB  who  have  available  stocks.  Regional  gaiMdiDB 
markets  appear  to  lack  Buf&cient  competition  to  discipline  anti-consumer  private 
stock  poliaes. 

Public  policv  must  expand  stocks.  Participants  in  the  distribution  of  petroleum 
products  could  be  required  to  hold  stocks  at  a  percentage  of  retail  sales.  Public  pol- 
icy could  also  either  directly  support  or  give  incentives  for  private  paridea  to  keep 
storage.  It  could  lower  the  cost  (^  storage  through  tax  incentives  by  drawing  down 
stocks  during  seasonal  peaks.  Finally,  public  policy  could  directly  underwrite  stock- 
piles. 
Market  Manipulation 

In  the  short  term,  government  must  turn  the  spotJight  on  business  decisions  that 
make  markets  tight  or  exploit  them. 

Withholding  of  supply  snould  draw  immediate  and  intense  public  scrutiny,  backed 
up  with  investigations.  Since  the  federal  government  is  likelv  to  be  subject  to  polit- 
ical pressures  not  to  take  action,  state  governments  should  oe  authoriziad  end  sup- 
port«d  in  market  monitoring  efforts.  An  ongoing  joint  task  force  of  fetieral  and  state 
attorneys  general  could  be  estabhshed.  The  task  force  should  develop  databases  and 
information  to  analyze  the  structure,  conduct  and  performance  of  gasoline  markrts. 

As  long  as  huge  windfall  proiita  can  be  made,  private  sector  market  participanta 
will  have  a  strong  incentive  to  keep  markets  tight.  Market  manipulatiim  coula  and 
should  be  made  illegal.  The  pattern  of  repeated  price  spikes  and  volatility  has  now 
become  an  enduring  problem.  Because  the  elastic!^  of  demand  is  so  low — because 
gasoline  is  so  important  to  economic  and  social  Ufe — this  type  of  profiteering  should 
be  discouraged.  A  windfall  profits  tax  that  kicks  in  under  specific  drcumstances  will 
take  the  fun  and  profit  out  of  market  manipulation. 

Further  concentration  of  these  industries  is  quite  problematic.  The  Department  of 
Justice  Merger  Guidelines  should  be  rigorously  enforced.  Moreover,  the  emcieni^  de- 
fense of  consolidation  should  be  looked  on  skeptically,  since  inadequate  capaa^  is 
a  market  problem. 

ELECTRICITY 

Policy  makers  could  have  eased  the  transition  to  competitive  generation  markets 
by  reci^nizing  the  physical  and  institutional  infrastructure  that  would  be  needed 
to  sup^MTt  greater  competition,  but  they  did  not.  Perhaps  they  realized  that  pre- 
senting a  true  picture  of  the  dlfiiculty  of  electricity  deregulation  would  have  made 
it  impossible  to  sell  it  to  the  pubhc.  Whatever  the  reason  behind  the  underesti- 
mation of  the  difficulties  of  deregulation,  the  buildup  of  problems  now  makes  the 
implementation  of  competition  a  much  riskier  proposition.  Not  only  has  the  inad- 
equacy of  institutions  and  facilities  grown,  but  also  pubHc  confidence  in  the  process 
has  been  eroded. 

The  nation  is  now  deeply  divided  between  about  one-third  of  the  states — jnimBrily 
in  the  Midwest,  Northeast  and  Mid-Atlantic — that  have  deregulated  and  restruc- 
tured their  electric  utility  sectors,  and  two-thirds  that  have  not,  Althou^  there  are 
a  host  of  complex  reasons  behind  this  division,  one  cannot  help  but  observe  that, 
on  average,  those  areas  of  the  nation  that  remain  fiilly  regulated  have  Bubstanfully 
lower  prices  and  more  reliable  service.  Effective  management  of  the  grid  does  not 
require  deregulation  of  either  generation  or  transmission;  on  the  contruy  it  is  made 
more  difficult  by  deregulation. 

For  the  past  decade,  pohcy  makers  and  regulators  in  Washington,  D.C.,  and  the 
Northeast  nave  spent  a  lot  of  time  trying  to  make  the  new  electndty  muketa  woik. 
At  the  same  time,  they  have  neglected  to  uj^rade  and  maintain  a  reliable  electricifT 
transport  system.  Congress  and  the  FERC  should  devote  all  (rf  tl  ' 
studymg,  strengthening  and  managing  the  interstate  transmission  S. 
moting  the  public  interest,  not  the  profits  of  merchant  generators  and  tl 
owners. 

Congress  should  pare  back  electricity  legislation  to  a  reliability-onl^  title,  i  _._. 
the  pl^ical  and  institutional  infrastructure  of  the  industry  needs  caredw  ataif  vid 
consideration.  It  should  not  repeal  the  Pubhc  Utility  Holding  Company  Act  m   ' 
quire  tiie  F^RC  to  abandon  its  Standard  Market  Design, 
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The  Public  Utility  Holding  Company  Act  (PXraCA}  once  wae  one  of  the  main  lines 
of  defense  against  abuse  of  electncity  and  natural  gas  ratepayers.  PUHCA  was  de- 
signed to  Bimplify  the  ownership  structure  of  electric  utilities  by  ensuring  a  direct 
operational  or  fimctiimBl  relationsbip  between  Bubeidiaries  of  a  holding  company, 
and  reduce  conflicts  of  interest  between  the  subsidiaries  of  vertically  integrated 
multi-state  utilities  by  eiamining  accountins  practices  and  reviewing  affiliate  trans- 
actions. Unfortunately,  in  recent  years  regulatory  authorities  have  ceased  to  imple- 
ment the  law  Tisorously.  Many  consumer  advocates  believe  that  if  the  protections 
in  PUHCA  had  oeen  effectively  enforced,  the  horrendous  abuses  in  the  Western 
power  ma^ets  could  have  been  avoided  and  Standard  and  Poor's  recently  concluded 
that  PUHCA  protects  investors  as  well.  Ironically,  long  after  the  Western  electricity 
scandal  broke,  EWon's  PUHCA  exemption  was  revoked.  Rather  than  repeal 
PUHCA,  as  contemplated  in  recent  legislation.  Congress  should  demand  effective 
implementation  of  its  provisions. 

CongresB  should  require  a  comprehensive  survey  of  the  national  grid,  since  such 
a  BUrv^  has  not  been  conducted  m  forty  veara.  It  should  identify  the  upgrades  that 
are  necessary  for  reliability  and  those  whose  primary  purpose  is  to  expand  trans- 
~  "      I.  It  should  study  the  question  of  how  best  to  estabush  standards  and  re^- 
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1  inadequate.  Mandatory  self-regulation  is  Uttle  bett«r.  More 
cessary. 

„ lamine  new  institu 

states  and  include  representation  of  o  . 

gional,  ouasivoluntary  institutions  of  nebulous  authority  and  ill-defined  rights  and 

lespoaaioilities  is  not  a  solution. 

Congress  should  require  a  framework  for  comprehensive  planning  that  considers 
aD  alternatives.  It  shmild  ^t  serious  about  energy  efficiency,  like  mandating  hi^er 
minimum  standards  for  air  conditioners,  which  would  reduce  the  demands  on  the 
grid  at  its  most  vulnerable  times,  hot  summer  days.  It  could  also  give  a  boost  to 
local  (distzibuted)  goteration,  which  has  the  double  benefit  of  adding  generation  re- 
•ourcea  to  Uie  system  while  not  using  the  long  distance  transmission  lines,  whose 
Gsilure  triggered  the  recent  black  out. 

Mr.  Hall.  Thank  you,  sir.  Mr.  Nadel. 

STATEMENT  OF  STEVEN  NADEL 

Mr.  Nadel.  Okay.  Thank  you  very  much,  Mr.  Chairman.  Mr. 
Boucher.  I  appreciate  the  opportunity  to  testify  here  today. 

My  name  is  Steven  Nadel,  and  I  am  the  Executive  Director  of  the 
American  Council  for  an  Energy-Efficient  Economy.  We  are  a  lo- 
cally beised  think  tank  that  has  conducted  research  over  the  past 
25  years  on  programs  and  policies  to  improve  energy  efficiency. 

As  several  witnesses  have  noted  before,  energy  efficiency  is  an 
imiportant  cornerstone  for  America's  energy  poUcy.  The  U.S.  hsia 
greatly  increased  energy  efficiency  in  the  past  3  decades,  but  much 
more  is  possible  and  needed.  The  draft  Energy  Policy  Act  of  2005 
contains  a  number  of  useful  provisions  to  promote  energy  effi- 
ciency, and  we  support  these  provisions,  but  these  sections  should 
also  be  expanded.  Efficiency  sections  in  the  bill  should  be  expanded 
for  at  least  5  reasons. 

First,  energy  efficiency  saves  consumers  and  businesses  money. 
Using  EIA  data,  we  estimate  that  past  efficiency  actions  saved  U.S. 
consumers  and  businesses  about  $650  billion  in  2003.  That  is  a  bil- 
lion. Out  analjnis  indicates  that  these  savings  can  be  increased  by 
at  least  an  additional  $100  to  $200  billion  annually  by  2020,  even 
if  eneigy  prices  remain  unchcmged. 

Second,  energy  efficiency  can  change  the  enetgy  supply      id 
mand  balance,  and  put  downward  pressure  on  e 
you  are  all  too  aware,  natural  gas  prices  in 
quite  hig*'  The  markets  are  quite  ti^it.  "Hie  n 
tn<WTgt*,  tiist  if  we  f-wn  moderate  Hammni 
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using  the  same  computer  models  that  DOE  uses,  indicates  that 
with  4  to  5  percent  enei^  savii^,  we  can  reduce  these  prices  over 
the  next  decade  hy  20  percent  or  more.  It  is  just  very  ti^t  mar- 
kets. 

Third,  energy  efficiency  can  reduce  reUance  on  imported  oil.  As 
EIA  pointed  out  earlier,  we  now  import  about  60  percent  of  our  oil, 
and  they  project  it  will  increase  to  about  70  percent  by  2020.  While 
some  new  oil  is  available  in  hard  to  reach  areas  of  the  U.S.,  even 
more  oil  is  available  by  promoting  energy  efficiency.  Some  forth- 
coming analyses  we  are  working  on  estimate  that  we  can  reduce 
U.S.  oil  use  by  more  l^an  2.5  million  barrels  per  day  in  2020 
through  energy  efficiency.  And  this  means  improvements  in  the 
transportation  sector,  but  also  in  industry,  homes,  and  commercial 
buildinga. 

Fourth,  energy  efficiency  can  help  our  economy.  Since  invest- 
ments in  efficiency  generates  jobs,  and  also  energy  bill  savings  free 
up  money  for  more  productive  uses. 

And  fifth,  energy  efficiency  is  a  highly  cost-effective  way  to  re- 
duce carbon  dioxide  emissions.  While  there  is  debate  about  how 
quickly  we  should  do  this,  I  think  everyone  agrees  that  whatever 
we  can  do  would  be  useful.  Efficiency  can  be  a  frontline  in  that 
fight. 

The  provisions  in  the  draft  Energy  Policy  Act  of  2005  do  take 
some  useful  steps  to  address  natural  gas  and  electricity  use,  ani 
we  applaud  you  for  that.  Unfortunatefy,  they  don't  do  very  much 
to  stem  oil  use,  and  we  think  that  is  an  area  that  particular^ 
needs  attention. 

Among  the  notable  provisions  in  the  bill  are  the  consensus  ^B- 
ciency  standards  that  this  committee  has  been  working  on  sioce 
2001,  and  we  very  much  thank  you  for  your  help  with  mat.  There 
are  also  some  very  useful  sections  enhancing  the  Federal  appliance 
labeling  program,  the  Federal  energy  management  progreun,  and 
also  programs  to  get  voluntary  efficiency  improvements  from  indus- 
trial firms.  All  of  these  are  good  provisions.  But  we  reconunend 
that  additional  provisions  be  considered,  either  as  part  of  a  marit- 
up,  or  as  part  of  a  conference,  depending  on  how  you  proceed. 

I  have  5  specific  recommendations.  One,  there  axe  additional  en- 
er^  efficiency  standards  that  we  have  consensus  with  industiy  on, 
and  we  recommend  that  those  be  added  to  the  bill.  These  are  con- 
sensus agreements  that  were  reached  since  the  conference  com- 
mittee met  in  2003. 

Two,  we  recommend  that  the  bill  clarify  that  DOE,  as  part  of  its 
efficiency  standards  program,  can  set  separate  furnace  efficiency 
standards  for  cold  2uid  warm  States.  Presently,  they  use  a  one  size 
fits  all,  the  same  standard  in  Florida  and  Alaska,  which  really  lim* 
its  their  abihty  to  save  gas.  We  think  by  considering  two  standards, 
there  will  be  much  more  opportunity  for  gas  savii^s,  but  also  fiff 
proper  economics  in  different  regions  of  the  country,  rather  than  a 
one  size  fits  all.  We  are  not  recommending  you  set  two  standards, 
but  give  DOE  the  right  to  set  those  standards,  and  they  can  care- 
fully balance  the  different  factors  involved. 

Iliree,  we  recommend  that  you  include  an  energy  effictency  re- 
solute standetrd  to  set  energy  saving  targets  for  gas  and  electric 
utilities,  modeled  after  l^slation  in  Texas  that  was  signed  hy  then 
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Governor  Bush.  TexEis  has  been  a  leader  in  this,  and  we  think  the 
U.S.  Congress  should  follow  suit. 

Fourth,  we  think  something  should  be  done  about  oil.  We  recog- 
nize this  is  a  contentious  issue.  We  recommend  setting  a  fuel  sav- 
ings goal  of  1  milhon  barrels  of  oil  per  day  savings  by  2013,  and 
leave  it  to  the  administration  to  develop  a  plan  to  meet  that.  There 
are  many  tools  available  in  industry,  in  buildings,  in  transpor- 
tation. As  part  of  this,  we  recommend  that  you  authorize  some  ad- 
ditional tools,  things  like  feebates,  which  are  revenue-neutral  fees 
and  rebates  based  on  fuel  economy,  also  allowing  the  Department 
of  Transportation  to  adjust  the  test  procedures  for  vehicles,  to  bet- 
ter reflect  real  world  performance,  and  instituting  test  procedures 
for  heavy  vehicles,  so  we  can  start  measuring  their  fuel  economy. 
These  are  the  kinds  of  the  arrows  that  should  be  in  their  quiver 
as  they  try  to  develop  a  plan  to  achieve  that  1  million  barrels  per 
day  savings. 

Fifth,  we  recommend  that  the  bill  address  barriers  to  combined 
heat  £Uid  power  systems,  by  directing  FERC  and  EPA  to  complete 
current  proceedings  on  interconnection  and  output-based  emissions 
standards.  And  then,  we  also  recommend  some  tax  incentive  im- 
provements which  I  recommend.  I  understand  they  are  not  in  the 
jurisdiction  of  this  committee. 

Our  analysis  indicates  that  the  provisions  now  in  the  Energy  Pol- 
icy Act  of  2005  would  reduce  U.S.  energy  use  by  about  3  percent 
in  2020.  That  is  useful  and  helpful.  But  if  you  adopt  these  5  other 
additional  recommendations  we  have,  we  tWnk  the  savings  in  2020 
would  increase  to  about  12  percent,  in  other  words,  a  fourfold  in- 
creaae.  These  are  highly  cost-effective  savings.  So  we  strongly  urge 
you  to  consider  these  changes,  and  hopefully  include  many  of  them 
in  the  bill. 

Thank  you  very  much. 

[The  prepared  statement  of  Steven  Nadel  follows:] 


mntoDUCTiON 

ACEEE  is  a  nonprofit  organuation  dedicated  to  increasiag  energy  efficiency  as  a 
means  for  promoting  both  economic  prosperity  and  environmental  protection.  We 
were  founded  in  1980  and  have  coatribut«d  in  key  ways  to  energy  legislation  adopt- 
ed during  the  past  20  years,  including  the  Energy  Policy  Act  of  1992  and  the  Na- 
tional ^ipliance  Enei^  Conservation  Act  of  1987.  I  appreciate  the  opportunity  to 
appear  again  before  this  Committee. 

EiierK7  efficiency  improvement  has  contributed  a  great  deal  to  our  nation's  eco- 
nradc  growth  and  increased  standard  of  living  over  tiie  past  30  years.  Energy  efR- 
deney  improvements  since  1973  accounted  for  approximately  50  quadriUion  Btu's  in 
2008,  iriuich  is  more  than  half  of  U.S.  energy  use  and  nearly  as  muck  energy  as  we 
nocv  get  atmually  from  domeetic  coal,  natural  gas,  and  oil  sources  combined.  Thus, 
energy  efficiency  ran  rightfully  be  called  our  country's  largest  energy  source.  Con- 
sider thaee  EswtB  which  are  based  primarily  on  data  published  by  the  federal  Ener^ 
Inlbrmation  Administration  (EIA): 

•  Total  piimaiy  energy  use  per  capita  in  the  United  States  in  2003  was  down 
sli^vtly  relative  to  1973.  Over  the  same  30-year  per'    ' 
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ciency  improvements  and  about  40%  is  due  to  structural  changes  in  the  eron- 
omy  and  fuel  switching.' 

•  If  the  Unit«d  States  had  not  dramatically  reduced  its  energy  intensi^  over  the 

past  30  years,  consumers  and  businesBes  would  have  spent  about  $660  billion 
more  on  energy  purchases  in  2003. 

•  Between  1996  and  2003,  GDP  increased  26  percent  while  primary  energy  use  in- 

creased just  S  percent.  Imagine  how  much  worse  Our  eneivy  problems  would  be 
today  if  eaeivy  use  had  increased  10  or  20  percent  during  1996-2003. 
Even  uiough  t£e  United  States  is  much  more  energy-efficient  tod«^  than  it  was 
30  years  ago,  there  is  still  enormous  potential  for  additional  cost-effective  energv 
savmgs.  Some  newer  energy  efficiency  measures  have  barely  begun  to  be  adopted 
Other  efficiency  measures  could  be  developed  and  commercialized  in  coming  yean, 
with  proper  support: 

■  The  Department  of  Energy's  national  laboratories  estimate  that  increasing  energy 
efficiency  throughout  tne  economy  could  cut  national  energy  use  by  10  percent 
or  more  in  2010  and  about  20  percent  in  2020,  with  net  economic  benefits  tor 
s  and  businesses.^ 


prehensi*  _  „.  , 

energy  use  from  EIA  prelections  by  as  much  as  II  percent  in  2010  and  26  per- 
cent m  2020.' 

•  ACEEE  end  others  estimate  that  passenger  vehicle  fuel  economy  could  be  raised 

by  two-thirds  with  existing  cost-effective  technologieB.  Yet  the  fuel  economy  of 
U.S.  vehicles  today  is  the  same  as  it  was  in  1982." 

■  The  opportunity  for  saving  energy  is  also  illustrated  by  experience  in  California 

in  2001.  Prior  to  2001  California  was  already  one  ot  the  most-efficient  states 
in  terms  of  energy  use  per  unit  gross  state  product  (ranking  5th  in  1997  out 
of  50  states ').  But  in  response  to  pressing  electrici^  problems,  California  home- 
owners and  businesses  reduced  energy  use  by  6,7%  in  summer  2001  relative  to 
the  year  before  (after  adjusting  for  economic  growth  and  weather)^,  with  sav- 
ings costing  an  average  of  3  cents  per  kWh,^  lar  less  than  the  typical  retail  ot 
even  wholesale  price  irf  electricity. 
Unfortunately,  a  variety  of  market  barriers  keep  these  savings  from  being  imple- 
mented. These  harriers  are  many-fold  and  include  such  factOTB  as  (spht  incentives— 
(landlords  and  builders  often  do  not  make  efficiency  investments  because  the  bene- 
fits of  lower  energy  bills  are  received  by  tenants  and  homebuyers);  panic  purcbasea 
(when  a  product  such  as  a  refrigerator  needs  replacement,  there  often  isn't  time  to 
research  enerey-saving  options);  and  bundling  of  energy-saving  features  with  higb- 
cost  extra  (bells  and  whistles.) 

Furthermore,  recent  developments  indicate  that  the  U.S.  needs  to  accelerate  ef- 
forts to  implement  energy  efficiency  improvements: 

■  Oil,  gasoline  and  natural  gas  prices  have  risen  substantially  in  the  past  couple 

of  years.  Energy  efficiency  can  reduce  demand  for  these  fuels,  reducing  upward 
price  pressure  and  also  reducing  fuel-price  volatility,  making  it  easier  for  busi- 
nesses to  plan  their  investments.  Prices  are  determined  by  the  interaction  of 
supply  ana  demand — if  we  seek  to  address  supply  and  not  demand,  it's  like  en- 
tering a  bolting  match  with  one  hand  tied  behind  our  back. 

•  A  recent  ACEGE  analysis  found  that  gas  markets  are  so  ti|^t  that  if  we  can  re- 

duce gas  demand  by  as  little  as  4%  over  the  next  five  years,  we  can  reduce 
wholesale  natural  gas  prices  more  than  20%.  This  analysis  was  conducted  by 
Energy  and  Economic  Analysis,  the  same  analysis  firm  and  con^iuter  model 


'  Murtishaw  and  Schipper,  2001,  Untangling  Recent  Trends  in  U.S.  Energy  Use,  WashiDgton, 
D.C.:  U.S.  Environmental  Protection  Agency. 

^Interlatxiratory  Working  Group.  2000.  .Scenarios  for  a  Clean  Energy  Futurt.  WMhingtoD, 
D.C.;  InCerlaboratoiy  Working  Group  on  Energy-EAldent  and  Clean-Enersr  Technidogiea,  U.S. 
Department  of  Energy,  Oflice  of  Energy  Eflidency  and  Renewable  Eneray. 

'Nadel  and  Geller,  2001,  Smart  Energy  Policies:  Saving  Money  and  IbdudngPolttitant  Emit- 
tiona  Through  Greater  Energy  Efficiency,  www.aceee.oFg/energy/repDrtaJitin.  Waehingtoo,  DC: 
American  Council  for  an  Energy-ESicieot  Economy. 

'DeCiixo.  An  and  Roae,  2001,  Technical  Options  fiir  Improving  the  Fuel  Economy  of  V.S.  Can 
and  Light  Trucks  by  2010-2015.  Washington,  DC:  American  Couodl  for  an  Eneiicy^BfBdent 
Economy. 

'Geller  and  Kubo,  2000,  National  and  Stale  Energy  Uae  and  Carbon  EmimianM  Trenda.  Vubr 
ingten,  DC:  Americao  Council  for  an  Enerra-Efficient  Economy. 

'California  Ener^  CommiBBion,  2001,  Emergency  Conservation  and  Supply  Ke^Miut  2001 
Report  P700-01-005F.  Sacramento,  CA 

'Global  EneiBy  Partners.  2003,  Cali/bmia  Summary  Slujfy  of  2001  Emrgg  Bfpeimcy  Pn- 
gramt.  Final  Itq>ort.  Lafkyette.  CA 
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that  wtw  ranploTed  by  DOE  aad  the  National  Petroleum  Council  for  their  2003 
Btudy  OB  U.S.  natural  sbs  markets.  Results  of  this  analysis  are  shown  in  the 
figure  below.  Ibese  savmge  would  put  over  $100  billion  back  into  the  U.S.  econ- 
omy. Moreover,  this  investment  would  help  brine  back  U.S.  manufacturing  jobs 
that  have  been  lost  to  high  gas  pncee,  and  would  help  relieve  the  crushing  bur- 
dem  of  natural  gas  coats  experienced  by  many  households,  including  low-income 
hooMholds.  Importantly,  much  of  the  gas  savings  in  this  analysis  comes  from 
decbricity  efficwnor  measures,  because  so  much  electricity  is  getierat«d  by  nat- 
ural gas,  (rflen  inemdent^. 

iBpasli  of  Eaorgf  Enckacy  awl  RcMwaMe  Ewrgr  en  Wh«leMde  (hi  PrkM 


■  The  U.S.  is  growing  increasinj^  dependent  on  imported  oil,  with  imports  account- 
ing for  more  than  60%  of  ILS.  oil  consumption  in  2003,  of  whicn  nearly  half 
came  from  OPE!C  countries  and  more  than  20%  came  from  the  Persian  Gulf.' 
The  U.S.  Enen^  Information  Administration  estimates  that  imports  will  ac- 
count for  72%  ^U.S.  oil  use  in  2020  unless  current  trends  are  chaneed.  While 
iiioderat«  amounts  of  new  oil  are  available  in  hard-to-reach  areas  of  the  U.S., 
much  greater  amounts  of  oil  are  available  by  increasine  the  efficiency  with 
which  we  use  oil.  Forthcoming  analyses  by  ACEEE  and  others  estimate  we  can 
reduce  U.S.  oU  use  by  more  uian  2.5  million  barrels  per  day  by  2020  through 
improvements  in  the  residential,  commercial,  industri^  and  transportation  sec- 


omy  is  inqnovin^,  additional  boosts  will  help.  Enei^  efficiency  investments 
often  have  financial  returns  of  30%  or  more,  helping  to  reduce  operating  costs 
and  improve  profitdbility.  In  addition,  by  reducing  operating  costs,  efficiency  in- 
vestments fi^ee  up  fluids  to  spend  on  other  goods  and  services,  creating  what 

"-its  call  the  (multiplier  effect),  and  helping  the  economy  broadly.  A  1997 

md  that  due  to  this  effect,  an  aggressive  set  of  efficiency  polides  could 
it  770,000  jobs  to  the  US,  economy  by  2010.' 

of  gases  contributing  to  global  climate  chan^  continue  to  increase. 

Eariy  aigaa  of  the  impact  of  these  changes  are  becoming  apparent  in  Alaska. 
Energy  rfBctency  is  the  most  cost^ffective  way  to  reduce  these  emissions,  as  ef- 
fickauiy  investments  generally  pay  for  tfaemiselves  with  energy  savings,  pro- 
viding ni»«0Bt  emissions  reductions. 
Eneny  efficiency  also  draws  broad  popular  support.  For  ezample,  in  a  May  2001 
G«lhq>  H>11,  47%  cff  respondents  said  the  U.S.  should  emphasize  "more  conservation" 
vemu  Mijf  36%  who  said  we  should  emphasize  production  "an  additional  14%  vol- 
unteered %oth".  In  this  same  poll,  when  read  a  list  of  11  actions  to  deal  with  the 
enragy  situation,  the  top  four  actions  "supported  by  85-91%  of  respondents'  were 
'Invest  in  new  sources  of  energy,"  "mandate  more  energy-efficient  appliances," 

Administratioa,  2004,  Annw^  Bneigy  Review  2004  and  Annual  Energy 
y  Rotate.  Waahiiuton,  DC:  U.S.  Dept.  of  Kieivy. 

«  Eiiasy  et  al..  1W7,  Enem  InnooatUmt:  A  ^vaperoua  Path  to  a  Clean  Envi- 
too,  DC:  American  Council  tor  an  Enei^-Efficient  Economy. 
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"mandate  more  energy-efGdent  new  buildings,"  and  "Mandate  more  energy-efGdent 
cars."  Options  for  increasing  energy  supply  and  delivery  generally  received  signifi- 
cantly less  support. '0 

Furthermore,  increasing  energy  efficiency  does  not  present  a  trade-off  between  en- 
hancing national  security  and  energy  reliabiUty  on  the  one  hand  and  protecting  tlie 
environment  on  the  other,  ae  do  a  number  of  energy  supply  options.  Increaaing  en- 
ergy efRdency  is  a  "win-win"  strategy  from  the  perspective  of  economic  growth,  na- 
tional security,  reliability,  and  environmental  protediion. 

We  are  not  saying  that  energy  effidency  alone  will  solve  our  energy  problems. 
E^'en  with  aggressive  actions  to  nromote  energy  effiden<7,  U.S.  energy  consumption 
is  likely  to  rise  for  more  than  a  decade,  and  this  growth,  combined  with  retirementa 
of  some  aging  fadlities,  will  mean  that  some  new  energy  supplies  and  energy  ir^- 
structure  wilt  be  needed.  But  aggressive  steps  te  promote  enia*gy  efiidency  will  sub- 
stantially cut  our  energy  aupp^^uid  energy  infrastructure  problems,  redudng  the 
economic  cost,  political  controversy,  and  environmental  impact  of  energy  supply  en- 
hancements. 

COMMENTS  ON  THE  ENERGY  POLICY  ACT  OF  2006 

The  provisions  in  the  draft  Energy  Policy  Act  of  2006  (which  we  assume  are  vir- 
tually identical  to  the  H.R.  6  Conference  Language  from  2003)  take  moderate  steps 
to  address  natural  gas  and  electridty  use  but  do  very  little  to  stem  oU  use.  Noteble 
efRdency  provisions  in  this  Act  include: 

1.  Enactment  of  Consensus  Equipment  Efficiency  Standards  on  Six  Prod- 

ucts plus  DOE  Rulemakings  to  set  Efficiency  Standards  on  Six  More 

Products 
These  standards  were  negotiated  by  ACEEE  and  industry  over  the  2001-2003  pe- 
riod and  draw  broad  support.  In  cases  where  Uiere  was  clear  consensus  on  what  the 
new  standard  should  be,  the  specific  standard  is  included  in  the  bill.  Placing  these 
standards  in  the  bill  speeds  up  implementetion  (saving  the  three  or  more  years  fat 
a  typical  DOE  rulemaking)  and  also  provides  dear  direction  for  manufacturers  on 
the  products  they  need  to  produce  (with  a  rulemaking,  manufacturers  face  uncer- 
tainty until  a  final  rule  is  pubUshed).  In  cases  where  such  consensus  was  lacking, 
the  bill  directs  DOE  to  set  standards  by  rule.  In  a  few  cases  the  standards  estab- 
lished by  H.R.  6  were  due  te  take  effect  in  2005.  These  dates  need  to  be  pushed 
back  to  January  1,  2006.  Overall,  we  estimate  that  these  standards  will  have  a  ben- 
efit-cost  ratio  of  about  six  to  one  (energy  bill  savings  will  be  about  six  times  greater 
than  the  incremental  cost  of  the  more  emdent  equipment)." 

2.  Tax  Incentives  for  Advanced  Energy-Saving  Products  and  Bnlldin^ 
The  H.R.  6  Conierence  agreement  includes  tax  incentives  for  combined  heat  and 

power  systems,  advanced  appliances,  hybrid,  fiiel  cell  and  advanced  diesel  vehides, 
and  efhdent  new  and  existing  homes  and  commerdal  buildings.  These  provisioni 
will  expand  use  of  these  energy-saving  technologies  and  building  practices,  helping 
these  technologies  and  practices  to  become  more  established  in  the  market  so  tbc? 
can  better  prosper  when  the  tax  incentives  end.  We  see  these  as  a  temporary  '■hot 
in  the  arm  for  these  technologies,  and  not  a  permanent  entitlement.  In  2003  we 
estimated  that  these  tax  incentives  will  save  about  19  quadrillion  Btu'a  of  anergy 
over  the  2004-2020  penod,  about  1%  of  U.S.  energy  use.  By  our  estimates,  the  tax 
incentives  account  for  about  two-thirds  of  the  energy  savings  achieved  under  the 
bill.  We  are  now  preparing  updated  estimates  and  expect  to  have  these  available 
in  about  a  month. 

3.  Enhancements  to  the  Appliance  Labeling  Program,  Federal  Energy  Hub 

agement  Program  and  Programs  that  Seek  Voluntary  Efficiency  Co^ 
mitments  from  Industrial  Firms 
This  bill  also  includes  several  other  useful  effidency  provisions.  For  example.  Sec- 
tion 134  directs  the  Federal  Trade  Commission  to  review  and  improve  the  Encm 
Guide  label  that  now  is  displayed  on  many  types  of  appUances.  The  curnMit  ImL 
is  ineffective  at  educating  and  motivating  consumers  and  needs  updating.  ACEEB 
focus  group  and  survey  research  has  found  that  an  improved  label  would  be  eanar 


i"Moare,  David,  2001,  "Energy  Crisis:  AmericanB  Lean  toward  Conservation  over  Froductiim.* 
Prineetim,  N.J.:  Ihe  Gallup  Organization. 
I'Kubo  and  Nadel,  2001,  Opp    -      ■■      ' '  "     ■       - ■         —     ■ 
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to  miderstaiid  and  would  motivate  more  oonsumera  to  purchase  high-effidency  ap- 

mportant 
„ ___  _  „  ey  by  set- 
ting an  example  of  en^vy  us«  in  its  own  buildingB.  Few  federal  programa  have  been 
■B  Goat-aBective  aa  DOFa  Fede^  Energy  Management  Program  (FEMP).  At  an  av- 
erage cx»t  of  on^  $20  millioD  per  yearrFEMP  has  cut  federal  building  energy  use 
by  more  Uian  20%  over  the  past  two  decades — a  reduction  that  now  saves  federal 
tankers  rou^dy  $1  billion  each  year  in  reduced  energy  costs.  Subtitle  A  updates 
and  Strcogtheni  FEMP  efforts  by:  (1)  updating  agency  energy  reduction  targets;  (2) 
tprt^inMn^  and  oxp«"d'"e  Energy  Savings  Performance  Contract  (ESPC)  authority; 
(3)  reouiring  coatneSective  metering;  (4)  increasing  performance  standards  for  new 
fodwu  buUaings:  (6)  strengthening  federal  procurement  requirements;  and  (6)  in- 
creasing fedenu  fleet  fuel-economy  requirements. 

Section  107  authorizes  the  Secretary  of  Energy  to  establish  a  voluntary  commit- 
ment program  to  reduce  industrial  energy  intensity.  Such  programs  have  proven  ef- 
fective in  Europe  and  are  now  being  implemented  in  Canada,  We  recommend  that 
this  provision  be  strengtiiened  by  establishing  specific  goals,  authorizing  DOE  to 
OTovide  technical  assistance  and  other  services  and  providing  that  DOE  report  to 
Coiwrese  on  the  success  of  the  program.  Language  along  these  lines  was  included 
in  tne  original  bill  that  passed  the  House  in  2003  but  unfortunately  this  was  weak- 
ened in  cOTiference.  The  earUer  language  should  be  restored. 


work  on  lighHng  and  distributed  energy  systems).  However,  the  impact  of  this  title 
will  primarily  depend  on  future  appropriationa. 
Title  Vnimdudes  specific  authorization  for  the  Freedom  Car  and  Hydrogen  Fuel 

le  program  b, „  „_.._.     .._ 

cell  vehicles.  However,  it  will  be  at  least  2030  before  these 


■Mi^ams.  We  think  these  are  usefiil  programs,  and  the  draft  bill  improves  upon 
doe's  fonnulatifln  of  the  program  by  setting  real-world  goals  for  the  introduction 


e  any  significant  impact  For  example,  Title  VIII  sets  a  goal  of  2015  for 

production  dedsiODS  and  2020  fbr  selling  vehicles  that  will  be  accepted  by  con- 
sameis.  Since  new  vehicle  technologieB  take  close  to  a  decade  to  penetrat«  the  mar- 
ket, it  will  be  at  least  2030  before  Uiese  vehicles  have  a  significant  presence  on  the 
roM-  Id  the  interim,  increased  efforts  will  be  needed  to  improve  the  efficiency  of 
gasidine-poweTed  vdudes.  Also,  it  is  far  from  certain  that  efforts  to  develop  a  hydro- 
gNi  economy  will  be  successful,  so  that  rather  than  putting  all  of  our  "eggs"  in  the 
nydroeen  basket,  we  recommend  that  a  diverse  range  of  advanced  high-efficiency 
taduKUogies  be  pursued. 

In  summary,  we  support  the  provisions  discussed  above,  although,  as  discussed 
later,  we  believe  some  of  tJie  tax  incentive  provisions  should  be  refined  to  produce 
more  energy  savinn  per  doUar  of  tax  incentive  provided.  Taken  together,  in  2003 
WB  estimated  that  these  moviaions  will  reduce  U.S.  energy  use  by  about  1.5%  cumu- 
latiT«lr  over  the  2004-2(00  period,  including  approximately  a  3%  reduction  in  2020. 
By  2ifaO  we  estimated  that  these  provisions  will  also  displace  the  need  for  nearly 
300  new  power  plants  of  300  MW  each.  T^ieBe  are  substantial  positive  impacts  and 
wdl  worui  pursuing.  We  are  now  in  the  process  of  revising  our  savings  estimates 
and  ^qiect  to  have  updated  figures  about  a  month. 

ADDITIONAL  PROVISIONS  CONGRESS  SHOULD  CONSIDER 
While  the  provisions  discussed  above  are  a  reasonable  start,  much  more  can  and 
ihoiild  be  done  to  improve  U.S.  energv  eflBciency.  We  recommend  that  the  following 
diangee  be  made  to  tne  bill,  either  b^ore  it  passes  the  House  or  in  conference; 
1.  Addinc  New  Cotuensns  Efficiency  Standards  N^pitiated  with  Industxy 

ACEEE  and  indnstry  have  a  long  histoi^  of  negotiating  consensue  agreementa  on 
new  fffirifnry  standards.  Hie  H.R.  6  Conference  Agreement  included  all  of  the  om- 
•enaus  agreraiuita  negotiated  as  of  November  2003.  Since  then  we  have  nemtiated 
five  additional  agreements  with  industry  and  recommend  they  be  added  to  ttia 
llieoe  agreements  cover: 
•  CommerebU  packaged  air  amditionen.  Agreement  with  the  Air  Co 
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•  Commercial  refrigeration.  Agreement  with  the  Air  Conditioning  and  Refiigeraticin 

Institute  and  manufacturers  to  establish  specific  new  efficiency  standards  effec- 
tive 2010  and  for  DOE  to  set  additional  standards  via  rule.  The  new  standards 
are  based  on  levels  in  current  voluntary  programs  and  state  efficiency  stand- 

•  Residential  dehumidifiers.  Agreement  with  the  Association  of  Home  Appliance 

Manufacturers  and  their  members  to  establish  specific  new  efficiency  standards 
effective  2007  based  on  the  current  Energy  Star  specification. 

•  Ceiling  fans.  Agreement  with  Home  Depot  (who  represents  about  half  of  the  U.S. 

market)  and  manufacturers  to  establish  specific  standards  effective  2007  based 
on  portions  of  the  Energy  Star  spedfication. 

•  Pre-nnse  spray  valves.  Agreement  with  Plumbing  Manufacturers  Inetittite  to 

adopt  specific  standards  effective  2006  based  on  state  efficiency  standnrda  and 

levels  promoted  in  voluntary  incentive  programs. 
In  addition,  ACEEE  is  talking  to  manufacturers  of  four  additional  products  and 
expects  to  have  a  few  additional  consensus  agreements  that  should  be  considered 
by  the  Senate  and  hy  House-Senate  conferees. 


When  the  federal  standards  law  was  passed  in  1987,  it  estabUahed  uniform  na- 
tional standards  for  all  products,  including  heating  and  cooling  equipment.  How- 
ever, climate  in  the  U.S.  varies  enormously  from  Alaska  to  Florida,  and  a  one-size 
fits  all  approach  may  not  make  sense  for  the  entire  country.  For  example,  DOE  is 
currently  conducting  a  rulemaking  on  new  standards  for  residential  fiimacea.  a 
major  consumer  of  natural  gas.  Condensing  furnaces  (e.g.,  those  meeting  the  Energy 
Star  specification)  are  generally  cost-effective  in  Northern  states  but  not  cost-effec- 
tive in  Southern  states.  An  ACEEE  analysis  estimates  that  a  condensing  fiimace 
standard  in  cold  states  would  reduce  national  natural  gas  use  hy  more  than  160  bil- 
lion cubic  feet  and  will  save  consumers  $3.5  billion  (discounted  net  present  value) 
for  equipment  sold  by  2030.  DOE's  Office  of  General  Counsel  says  they  lack  author- 
ity to  set  separate  standards  for  different  regions.  Manufacturers  claim  that  impoo- 
ing  separate  standards  for  the  North  and  South  would  create  difficulties  for  them. 
However,  manufacturers  often  have  separate  models  for  Northern  and  Southern  di- 
mates  (e.g.  fiimaces  in  the  south  often  have  larger  fans  in  order  to  handle  larger 
cooling  loads)  and  thus  we  think  manufacturers  are  oversteting  the  difBcullies. 
When  the  federal  law  was  first  passed  in  1987,  Rep.  Barton  objected  to  setting  the 
same  standard  for  cold  and  warm  states  steting  on  the  House  fioor: 

The  establishment  of  national   appliance  efficiency   standards   also  ignona 
sharp  climate  variations  in  different  regions  of  the  country.  To  insist  that  air- 
conditioners  in  Minnesota  and  Indiana  have  the  same  energy  efficiency  rates  as 
air-conditioners  in  Mississippi  and  Texas  ignores  the  fact  that  an  air-omdi- 
tioner  may  be  operated  four  or  five  times  as  much  in  warmer  climates.  For  ex- 
ample, a  comparison  of  hours  of  air-conditioner  operation  in  different  cities 
demonstrates  that  annual  usage  in  Detroit  is  2G5  hours,  while  usage  in  New 
Orleans  is  1,370  hours.  Annual  heatmg  hours  in  these  two  dttes  is  2,533  houn 
and  1.099  hours,  respectively.  H.R.  87  '^  makes  no  allowance  for  variation.'' 
To  address  this  problem  and  the  large  energy  and  economic  savings  that  are  pos- 
sible with  regional  standards,  we  reconunend  that  current  law  he  amended  to  grant 
DOE  authority  te  consider  separate  standards  for  the  North  and  So\ith  for  residen- 
tial heating  and  cooling  systems.  This  amendment  should  require  DOE  to  consider 
the  advantages  and  disadvantages  of  regional  differentiation  based  on  criteria  in  the 
underlying  law,  and  decide  whether  regionally  differentiated  standards  make  seme 
for  a  particular  product.  To  limit  the  impact  on  manufacturers,  we  recoDUOBod  that 
the  amendment  permit  only  two  zones  and  require  zones  to  follow  state  boundariei 
and  be  fully  contiguous  (except  Alaska  and  Hawaii).  We  also  recommend  that  cur- 
rent law  be  amended  to  authorize  (but  not  require)  DOE  to  regulate  combined  apacs 
and  water  heating  systems,  an  increasingly  common  equipment  tyjM  that  nuq'  be- 
(M>me  a  "loophole"  around  separate  fiimace  and  water  heater  standards. 
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S.  Inclndinff  «n  Energy  Efficiency  Resource  Standard  to  Set  Energy  Saving 
Targeta  for  Gas  and  Electric  Utilities,  Modeled  after  a  Pn^nun  Now 
Opmiting  in  Texaa 

Texas's  electricity  restructuring  law  (SB-7  1999)  '*  created  a  requirement  for  elec- 
tric utilities  to  ofbet  10%  of  their  demand  growth  through  end-u8e  energy  efficiency. 
PeimB^vaiiia'B  new  Advanced  Enei^  Porbtolio  Standard  includes  end-use  efficiency 
amoiw  other  clean  energy  resourcea.  Other  states  have  set  targets  for  energy  sav- 
ings mnn  uidlihr  programs.  Congress  should  set  electric  and  gas  end-user  savings 
targets  for  utiUaes,  with  flexibility  to  achieve  them  through  a  market-based  trading 
system.  With  trading,  utilities  that  save  more  than  their  target  can  sell  savings 
credits  to  utiUties  that  fall  short  of  their  savings  tar^ete.  Trading  would  also  permit 
the  market  to  find  the  lowest-cost  savings  nationwide.  We  recommend  that  these 
taiveta  start  at  modest  levels  (e.g.  0.25%  of  sales  annually)  and  ramp-up  over  sev- 
er^  years  to  savings  levels  ciurently  achieved  by  the  most  successnil  states  (e.g. 
0.7G%  of  sales  annually).  Peak  demand  savings  should  also  be  included,  building  on 
a  proposal  in  H.R.  3406  (section  103)  introduced  bv  Bep.  Barton  in  the  107th  C<hi- 
greM.  To  ensure  that  costs  will  be  moderate,  in  addition  to  permitting  trading,  we 
recommend  that  electric  and  gas  utilities  be  permitted  to  buy  credits  for  3  cents  per 
kWhof  electrid^or  30  cents  per  therm  of  gas,  which  is  less  than  half  of  the  current 
retail  cost  of  these  energy  sources.  States  snould  also  be  encouraged  to  reform  their 
utili^  r^ulations,  so  t£at  utility  revenues  and  profite  are  sustained  regardless  of 
fluctnaticms  in  sales — several  atetes  have  already  taken  this  step. 

We  estimate  that  a  program  like  this  would  save  more  energy  and  money  than 
all  of  the  efficiency  provisions  presentlj;  in  the  hill  and  thus  incfusion  of  a  provision 
along  these  lines  should  be  a  high  priority. 


There  are  multiple  opportunities  to  save  oil  in  all  sectors  of  the  U.S.  economy,  and 
we  believe  a  reduction  of  1  million  barrels  per  day,  relative  to  ElA  projections,  is 
eminently  achievable  and  a  good  start  towards  the  much  deeper  cuts  needed  over 
the  nest  15-20  vears.  One  miUion  barrels  represents  two-thirds  of  our  oil  imports 
ttota  Saudi  Araoia  today.  Both  buildings  and  industry  can  make  substantial  con- 
Mbutions  to  this  goal  through  measures  such  as  updating  building  codes  and  effi- 
ciency standards  tor  residential  heaters,  and  enhancing  the  efficiency  of  industrial 
boilers. 

The  greatest  opportunity  to  save  oil  lies  in  the  tranaportetion  sector,  however.  We 
cannot  afford  to  pass  up  this  chance  to  make  our  passenger  vehicles  more  efficient, 
and  ttWe  are  a  number  of  approaches  to  accomplishing  this.  Simply  requiring  new 
vehicles  to  meet  current  fuel  economy  standards  in  their  real-world  performance  (i.e. 
with  a  more  accurate  test  procedure)  could  save  over  three-quarters  of  a  million  bar- 
rels per  day  by  2013.  Strengthening  the  market  for  efficiency  by  extending  the  gas 
guzzler  tax  to  the  heavier  passen^r  vehicles  or  by  adopting  a  "feebate  system 
would  also  be  efiective  measures.  For  eiample.  a  revenue-neutral  feebate  system 
that  grants  a  rebate  or  chaives  a  fee  on  vehicle  purchases  at  the  rate  of  $1000  for 
each  cne-hundredtb  of  a  gallon  per  mile  above  or  below  the  average  would  result 
in  fees  and  rebates  in  the  tiundreds  of  dollars  for  most  vehicles  and  could  save  over 
three-quarters  of  a  million  barrels  per  day  by  2013. '^ 

liiere  are  good  opportunities  to  save  oil  by  boosting  heavy  truck  efficiency  as  well, 
which  would  help  the  freight  industry  save  on  fuel  costs.  We  estimate  that  freight 
trucks  could  save  over  200,000  barrels  of  oil  daily  by  2013  and  recommend,  at  a 
ininimiim   esteblishment  of  fuel  economy  test  procedures  for  these  vehicles  in  the 


tp;//lesa«.efficieae}'link.iieC/  for  additional  informatioc. 
..,ivi:i>S  calnilatiaiis  based  on  data  in  Greene  et  al..  2003.  Feebatea,  Rebaiea  and  Gaa-Gia- 
ifar  Tbxn.-  A  Study  of  Iiuxntiiita  far  Incmaed  Fuel  Economy.  Oak  Rid^,  TN:  Oak  Ridge  Na- 


<*Mors  infbrniatioii  on  awr^-saving  opportunitiea  in  trucks  can  be  found  in  Langer.  2004, 
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'e  recoTTunend  that  A  pn>viBion  be  added  to  di- 

_     "  '  ilB  per  day  by  20" 

pnnhtioa  along  than  liiinn  was  devel<q>ed  by  Senator  Luidreau  in  the  108th  Congren  a 
_: — J  -1 > 1 . ;_  Q^  Senate.  That  provision  lacked  an  eDfivcament »"' 


mBB,  homw,  whidi  ahaiiUbeadded  this  time  around!  In  addition,  ■•  pwt  of  this  pra*<< 
anlhoci^  almild  b«  gnnl«d  to  min  the  ns-guuler  tu,  Mtablish  fbabataa,  MtaUlA  t 
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In  addition,  the  current  bill  expands  the  list  of  coosideratioiis  that  DOT  must  uw 
in  determining  "maximiun  feasible"  fuel  economy  when  updating  CAFE  standards 
The  additional  items  are  matters  that  DOT  has  conmstently  taken  into  account  ii 
itfi  past  fuel  economy  determinations,  and  we  believe  that  the  only  canae 
altering  the  list  would  be  to  make  the  process  of  revising  the  standards  d 
bersome.  This  provision  should  be  eliminated 
G.  Addressing  Barriers  to  Combined  Heat  And  Power  Systema  by  Directing 
FERC  and  EPA  to  Complete  Current  Proceedings 

In  times  of  increasing  energy  costs,  combined  heat  and  power  <CHP;  aometiines 
also  called  cogeneration)  represents  one  of  the  most  important  opportunities  avail- 
able for  improving  efTicieni^,  the  environment  and  economic  competitivene«s.  With 
fair  rules,  50,000  MW  of  CHP  capacity  can  be  added  by  2010  and  an  additional 
95,000  MW  added  by  2020,  reducing  the  fuel  needed  to  generate  electricity  by  up 
to  50%."  Major  barriers  to  the  expansion  of  CHP  are  uneven  and  eometiinee  oner- 
ous interconnection  requirements  imposed  by  some  utilities  and  states  and  emis- 
sions regulations  that  penalize  and  do  not  reward  efficient  CHP  systems.  FERC  and 
E^A  have  recognized  these  problems  and  started  proceedings  to  addrese  them.  In 
the  case  of  interconnection,  FERC  has  opened  a  docket  on  interconnection  rules  for 
generators  of  20  MW  or  less.  We  recommend  that  the  energy  bill  direct  FERC  to 
complete  this  rulemaking  within  one  year  after  the  energy  bUl  is  enacted.  We  also 
reconunend  that  the  energy  bill  direct  FERC  to  develop  guidelines  for  backiu)  power 
rates  charged  to  CHP  ana  distributed  energy  systems  that  are  within  FERC/s  juris- 
diction (e.g.  for  electric  providers  with  open-access  tariffs  on  file  at  FERC).  Such 
rates  should  be  fair,  reasonable  and  non-discriminatory.  Likewise,  EPA  has  begun 
to  investigate  how  CHP  systems  are  treated  in  emissions  regulations.  Current  regu- 
lations limit  emissions  per  unit  of  fiiel  input,  regardless  of  how  inefficient  or  ^- 
cient  a  plant  is.  A  better  approach  is  to  limit  emissions  per  unit  of  energy  output, 
which  rewards  plants  that  can  produce  more  electririty  and  useful  heat  per  umt  of 
energy  input.  We  recommend  that  the  energy  bill  direct  EPA  to  develop  output- 
based  emissions  requirements  for  CHP  systems  within  two  years  of  bill  enactment. 
6.  BeGning  Propoaed  Energy  EfRciency  Tax  Incentivea 

Revisions  to  the  tax  incentives  provisions  in  the  bill  are  under  the  jurisdiction  of 
the  Ways  and  Means  Committee  and  not  this  Committee.  However,  in  the  interest 
of  completeness,  we  provide  the  following  specific  recommendatJons  on  how  these 
provisions  can  be  improved  to  increase  the  enei^  savings  achieved  at  littie  if  any 
additional  cost  to  the  Treasury. 

•  Combined  heat  and  power  (CHP).  Schools,  hospitals,  and  businesses  can  use  CHP 

to  cut  their  energy  bUls  while  reducing  strain  on  power  grids.  High-e£Gcieney 
CHP  systems  are  also  more  efficient  in  their  use  of^  natural  ([as  th^  most  cen- 
tral station  power  plants.  Due  to  these  benefits,  CHP  is  a  pnority  in  the  Presi- 
dent's National  Energy  Policy  plan,  A  CHP  investment  tax  credit  similar  to  the 
one  included  in  the  h7R.  6  Conference  Report  should  be  included  in  new  legisla- 
tion with  two  modifications.  First,  the  15  MW  eUgibility  cap  on  the  provision 
should  be  raised  to  50  MW.  Second,  provisions  in  the  original  Senate  language 
inadvertently  lost  in  conference  that  made  recycled  enei«y  (e.g.  waste  heat  re- 
covery, heat  engines  and  back-pressure  turbines)  ehgible  should  be  restored. 
The  15  MW  cap  originally  was  mtonded  to  Umit  tax  expenditures,  but  the  last 
Joint  Tax  scoring  indicated  that  the  CHP  tax  credit  actually  stimulated  suffi- 
cient economic  activity  that  it  provided  net  tax  revenues  rather  than  expendi- 
tures at  least  up  to  a  50  MW  unit.  For  larger  sizes,  many  systems  are  likc^ 
to  be  installed  without  tax  credits  and  costs  to  the  Treasury  increase  signifi- 
cantly. 

•  Commercial  buildings.  This  provision  creates  a  deduction  for  busineasM  that 

make  major  efficiency  improvements.  Since  commercial  lifting  and  air  omdi- 
tionin^  are  among  the  biggest  components  of  peak  electricity  loads,  tllia  incen- 
tive will  help  prevent  blackouts  ana  will  also  save  lots  of  natural  ma.  lliia  pro- 
vision was  in  both  the  H.R.  6  Conference  Repori  and  Senator  Domenid's  S. 
2095  in  the  108th  Congress.  We  prefer  the  S.  2095  version  as  the  incentiVM  and 
savings  are  somewhat  higher.  Based  on  input  from  DOE  and  others,  tiM  lateat 


theee  specific  policieB,  but  instead  recommend  that  they  be  available  (o  the  AdminiibatiQD  M 
it  develops  its  compliance  plan. 

I'Nadel  eiiAGtaei, iOOl,  Smart  Energy  PolU:ies:  Saving  Monty  arul  BtducingPoUiOaiaSiiB* 
sioM  Through  Greater  Energy  Bffieiency,  Www.aceee.orf/  energy/reports.htm.  Was'  '     ' 
American  Council  for  an  EnerEy-Efiideat  Economy. 
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Joint  Committee  on  Taxation  anslysis  shows  this  provision  will  cost  signifi- 
cantly lew  than  earlier  eetjroates.'" 

'  New  and  exuting  homes.  We  build  almost  two  million  new  homes  each  year,  to 
keep  th«ni  from  Btraining  [Mwergrids  and  raising  energy  prices,  it  is  vital  utat 
they  be  as  efficient  as  possible.  'Kf^aejoy  also  makes  homes  more  affordable  to 
more  famiUea.  To  get  maximum  benefit  from  the  credits,  we  ask  that  credits  be 
oSered  for  homes  both  30%  and  50%  better  than  model  codes.  We  recommend 
the  S.  2096  incentive  amounts  as  providing  more  energy  savings  per  federal  dol- 
lar, and  the  Senate  language  on  reference  codes  and  certification  as  more  bal- 
anced and  complete. 

One  small  refinement  that  is  badly  needed  is  to  clarify  that  heating  and  cool- 
ing air  distribution  duct  sealing  and  thermal  envelope  air  seahng  are  both  eUgi- 
ble  fi>r  &ew  and  existing  home  credits.  These  measures  reduce  loss  of  heated  air 
to  the  outaide  and  unheat«d  basements  and  attics.  These  are  two  of  the  largest 
(^portunitieB  to  reduce  natural  gas  use  in  homes  but  the  H.R.  6  and  S.  2095 
languwe  is  ambiguous  on  whether  they  are  eligible  for  tax  incentives.  Clari- 
fying t£at  these  measures  are  eUgible  will  not  affect  the  cost  caps  per  home  but 
will  eqrand  the  measures  that  can  be  used  to  achieve  savings  within  the  cost 
caps. 

'  Hoine  keating  and  cooling  equipment.  The  largest  direct  natural  gas  use  in  homes 
is  fbr  fumaces  and  water  neaters.  And  central  air  conditioners  and  heat  pumps 
are  a  large  indirect  user  of  gas  since  a  substantial  portion  of  peak  electrid^ 
comes  frran  natural  gas.  S,  2095  contains  modest  provisions  for  tax  incentives 
Edt  fumaces  and  water  heaters  but  air  conditioner  and  heat  pump  incentives 
were  ^^ped  due  to  a  lack  of  consensus  in  2003.  In  l^ht  of  our  pressii^  nat- 
ural gas  problems,  and  an  emerging  consensus  on  air  conditioner  and  heat 
pump  incentives,  we  recommend  that  the  S.  2095  provision  for  water  heaters 
be  retained,  the  provision  for  fumaces  be  strengthened,  and  a  central  air  condi- 
tioner and  heat  pump  provision  be  added. 

For  furnaces,  S.  2095  provides  a  $125  incentive  for  95%  efficient  fumaces  and 
boilere  plus  an  additional  $50  fbr  an  advanced  air  circulation  fan.  We  believe 
this  can  be  simplified  and  provide  more  gas  savings  if  a  single  incentive  is  pro- 
vided for  a  furnace  or  boiler  with  92%  efficiency  "  and  an  eflident  air  circula- 
tion fan  that  meets  a  new  consensus  efficiency  specification  developed  by  the 
Consortium  fbr  Energy  Efficieney  (CEB)  and  the  Gas  Appliance  Manufacturers 
Association  IGAtiAi.^  We  recommend  an  incentive  of  about  $200  in  the  first 
year  when  the  program  begins,  declining  to  $150  in  the  second  year  and  $100 
m  the  third  year  as  this  equipment  becomes  more  popular.  To  further  limit 
costs,  incentives  could  be  limited  to  replacement  of  furnaces  in  existing  homes 
since  condensing  furnace  retrofits  are  more  expensive  and  more  in  need  of  in- 
centives than  condensing  fumaces  in  new  construction  applications.  We  also 
recommend  that  the  $50  credit  be  offered  for  non -condensing  fumacee  that  meet 
the  CEEyGAMA  specification.  Such  an  incentive  will  be  useful  in  the  South 
where  condensing  furnaces  often  are  not  cost-effective.'' 

For  central  air  conditioners  and  heat  pumps,  we  have  agreed  with  the  Air 
Conditioning  and  Refingeration  Institute  (ARI)  on  a  consensus  recommendation. 
Wa  recommend  that  a  consumer  tax  credit  be  provided  for  units  meeting  the 
Energy  Star  specification  in  2006-2008.  This  specification  is  scheduled  to  be  fi- 
n  I'll  I*"  by  EPA  in  March  2005  and  will  call  for  significant  energy  savines  rel- 
ative to  the  new  2006  federal  efficiency  standard  for  these  products.  We  rec- 
ommend a  credit  of  $250  fiir  the  first  two  years  and  $100  for  the  third  year  for 
this  technology,  llie  credit  ramps  down  in  the  third  year,  both  to  reduce  coat 
to  the  Treasuiy  and  to  ease  the  transition  to  a  post-incentive  market. 

'  Hwne  a^^ianoet.  H.R  6  and  S.  2095  both  contain  credits  for  clothes  washers  and 
refHgnvtors.  These  appliances  are  two  of  the  largest  energy  users  in  the  home 
and  the  credits  coula  nelp  millions  of  families  control  their  utility  bills  while 
saving  mbstantiBl  energy  for  the  nation.  This  provision  was  updated  in  2003 
to  iwect  changes  in  the  appliance  market  and  should  be  updated  again.  Spedfi- 
caUy,  we  recommend  that  the  dothes  washer  credit  reference  the  2007  Energy 
Star  spediBcatiiMi  (due  to  be  finalized  by  DOE  in  spring  2005)  and  that  the  re- 


iijtuit  CommittM  «a  Taxation.  Hw  2,  2004.  Edimated  Bevenue  Efbcts  at  B.  1637,  tha 
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for  25%  Bavinga.  These  changes  will  better  promote  advanced  equipmeDt  and 
will  significantly  increase  the  energy  savings  per  federal  dollar.  Tneee  refine- 
ments are  needed  because  the  market  share  of  2004  Energy  Star  clothea  wash- 
ers and  refrigerators  has  grown  substantially  in  the  past  two  yean  and  the 
credit  needs  to  be  restructured  to  better  emphasise  advanced  equipmenL  W« 
also  recommend  that  credits  for  more  efficient  dishwashers  in  Senator  Smith's 
S.  2655  from  the  last  CongresB  be  included.  We  are  now  discuaeing  changes 
along  these  tines  with  the  Association  of  Home  Appliance  Manufacturen 
(AHAM)  and  hope  tc  have  consensus  recommendations  ready  later  this  mraitlL 
This  consensus  may  differ  in  some  particulars  from  what  we  discuss  above. 
•  Cars  and  trucks.  The  credits  proposed  for  advanced  technology  vehides  in  HJl. 
6  are  generally  sound.  We  are  particularly  supportive  of  the  credits  for  ad- 
vanced technology  buses  and  heavy  trucks  as  advanced  vehicles  in  theae  cat- 
egories have  received  less  attention  than  advanced  passenger  vehicles.  The  HJL 
6  credits  have  been  trimmed  substantially  fh)m  their  ori^nal  formulation-  aire 
further  adjustments  should  tighten  the  energy  and  environmental  thresholdg 
for  receipt  of  credit  rather  than  reducing  the  per-vehicle  credit  for  the  best  per- 
formers. Also,  an  exphcit  statement  should  oe  added  to  the  diesel  language 
clariiying  that  fuel  economy  credits  should  be  computed  on  a  miles-per-galloD 
gasoline-equivalent  basis. 
Energy  Savings  from  an  Enhanced  Bill 

In  2003.  we  estimated  that  the  efficiency  provisions  in  the  HJt.  6  Confer«tce  Re- 
port will  reduce  U.S.  energy  use  by  about  1.6%  over  the  2004-2020  period,  including 
approximately  a  3%  reduction  in  2020  (i.e.,  savings  will  graduallv  ramp  up  fir)m  0* 
in  2004  to  3%  in  2020,  making  for  an  average  of  1.6%  over  the  Ml  IT-year  period). 
By  2020  we  estimated  that  these  provisions  will  also  displace  the  need  for  nearly 
300  new  power  plants  of  300  MW  each. 

This  same  analysis  found  that  inclusion  of  modifications  along  the  lines  si 
above  will  increase  total  savings  to  about  6%  of  total  e.  "      "' 


period,  Including  approximat^y  12%  savings  in  2020.  Willi  these  modifications, 
peak  power  needs  will  also  drop,  displacing  the  near  for  more  than  700  new  pown 
plants  of  300  MW  each.  Thus,  taken  together,  the  additional  provisions  and  refine- 


ments we  recommend  would  increase  energy  savings  under  the  bill  by  about  a  fiufar 

We  are  now  in  the  process  of  revising  our  savings  estimates  and  expect  to  hare 
updated  figures  in  about  a  month. 
Conclusion 

Energy  efficiency  is  an  important  cornerstone  for  America's  energy  policy-.  Energy 
efficiency  has  saved  consumers  and  businesses  billions  of  dollars  in  the  past  two 
decades,  but  these  efforts  should  be  accelerated  in  order  to: 

•  save  consumers  and  businesses  even  more  money; 

•  change  the  energy  supply  and  demand  balance  and  put  downward  preasure  on  en- 

ergy prices; 

•  decrease  rehance  on  imported  oil; 

•  help  with  economic  development  (since  savings  fi-om  energy  efficiency  gvnerates 

jobs);  and 

•  reduce  carbon  emissions,  helping  to  moderate  growtJi  in  the  gaaes  that  contzibute 

to  global  climate  change. 

The  provisions  in  the  draft  Energy  Policv  Act  of  2005  take  modest  stepa  in  this 
direction,  particularly  the  sections  estabhsning  new  appliance  and  equipment  effi- 
ciency standards  and  tax  incentives  for  advanced  energy-saving  e  '  '  i  ■  •  - 
and  buildings.  Overall,  we  estimate  that  this  bill  will  reduce  I 
about  3%  by  2020. 

But  much  more  can  and  should  be  done.  We  recommend  that  Congrens  include 
the  following  provisions; 

•  Adding  new  consensus  efficiency  standards  on  commercial  air  conditioning  and  re- 

frigeration systems,  ceiling  fans,  dehumidifiers,  and  restaurant  spray  valves 
based  on  consensus  agreements  we  have  negotiated  with  induatry. 

•  Adding  additional  consensus  efficiency  standards  if  negotiations  now  underway 

for  several  products  can  be  successfully  completed. 

•  Clari^idng  that  IX>E  can  set  separate  furnace  efficiency  standarda  for  cold  and 

warm  states. 

•  Including  an  Energy  Efficiency  Resource  Standard  to  set  eneigy  savins  targets  for 

gas  and  electric  utilities,  modeled  after  a  prt^am  now  operating  in  Texas. 
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•  SeUing  a  fuel-aavui^  goal  of  1  million  barrels  per  day  of  oil  Bavinga  by  2013  and 

authorizing  additional  tools  for  acbieving  these  savings  such  as  fuel-economy 
tfnting  fbr  heavy  vehicles,  "Yeebates"  for  passenger  vehicles  (a  revenue-neutral 
qntem  of  fbes  and  rebates  based  on  fuel  economy),  and  modification  of  pas- 
•Miger  vehicle  test  procedures  to  better  match  real-world  performance, 

•  rtihluMJim  barriers  to  combined  heat  and  power  systems  by  directing  FERC  and 

EPA  to  complete  current  proceedings  on  interconnection  and  output-based  emis- 

•  Refilling  propoeed  energy  efficiency  tax  incentives  in  order  to  better  promote  ad- 

vanced equipment  and  practices,  increasing  savings  while  having  Uttie  or  no  im- 
pact on  costs. 
These  pmviaiona  would  increase  the  aauings  under  the  bill  by  about  a  factor  of 
four,  tvdudag  U.S.  eneivy  use  by  about  12%  in  2020.  Failure  to  take  these  steps 
now  will  make  it  more  Iikety  that  Congress  will  again  have  to  address  energy  proV 
leniB  in  tbe  not  very  distant  future. 
lUs  concludes  my  testimony.  Thank  you  fbr  the  opportunity  to  present  these 

Mr.  Hall.  Thank  you.  Good  testimony.  I  thank  you  for  it.  Okay. 
I  am  going  to  be  as  brief  as  I  can.  I  will  begin  over  here,  Mr.  Kuhn, 
vith  you.  In  your  testimony,  you  make  no  mention  of  the  standard 
market  design  or  the  voluntary  transmission  pricing  plans  provi- 
sions. Does  ££I  have  a  position  on  these,  and  if  so,  what  is  it? 

Mr.  Kuhn.  Mr.  Chairman,  I  think  that  eis  Mr.  English  and  other 
people  have  testified  here,  the  electricity  provisions  are  a  delicately 
balanced  compromise,  that  I  think  a  lot  of  people  have  supported 
in  the  past,  and  continue  to  support,  and  we  really  think  these  pro- 
visiona  need  to  remain  in  the  bill.  With  respect  to  the  participant 
fUndii^  that  you  mentioned,  you  know,  we  strongly  believe  in  the 
principle  that  cost  causation  must  follow  the  cost  responsibility. 
The  cost  must  follow  the  cost  causation.  The  provisions  in  the 
irtiole  electricity  title,  I  think,  are  if  you  start  tinkering,  somebody 
wants  to  start  tinkering  with  some  of  them.  Other  people  are  going 
to  want  to  start  tinkering  with  them  the  opposite  direction,  and  I 
think  you  have  got  a  provision  in  there  that  is  supported  by  a  lot 
of  different  organizations,  and  we  believe  that,  as  the  Department 
of  Energy  testified,  it  is  probably  the  most  important  provision  in 
the  energy  bill,  the  electricity  provisions  overedl,  and  it  should 
move  fbrw£ird. 

Mr.  Hall.  All  right,  and  I  thank  you.  And  I  thank  you  for  beii^ 
almost  as  brief  with  your  answer  fis  I  was  with  my  question.  We 
are  getting  somewhere.  Ms.  Church,  if  States  do  return  to  the  util- 
ity bill  programs,  and  you  know  what  I  am  talking  about,  don't 


Mr.  Hall.  Are  there  any  measures  like  competitive  bidding, 
somethii^  like  that,  that  could  lessen  the  impact  on  consumers? 

Ms.  Church.  Yes.  We  are  trying  to  work  with  State  commis- 
Bioners  to  help  them,  and  they  understand  the  benefits  of  competi- 
tive bidding  for  new  supplies.  We  believe  that  the  States  ought  to 
adopt  provisions  that  set  up  a  good,  competitive  bidding  program, 
with  an  independent  referee,  if  the  utility  or  its  affiliates  are  in  the 
bidding.  And  the  FERC  has,  in  some  recent  cases,  said  that  they 
believe  that  this  competitive  bidding  is  also  a  very  good  factor  in 
keeping  market  power  abated. 

Mr.  Hall.  Okay.  And  I  thank  you.  Alan,  I  thank  you  first,  for 
you  and  your  oi^^anization  being  so  nice  to  me  yesterday,  when  I 
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Mr.  Engush.  Well,  we  try  to  keep  the  number  of  bridges  coming 
from  Texas  in  Oklahoma  down,  Mr.  Chairman.  We  are  a  little  ccm- 
cemed  about  the  kind  of  trafdc  you  get  on  that  one. 

Mr.  Hall.  I  understand  that. 

Mr.  English.  From  the  North. 

Mr.  Hall.  If  we  keep  that  Oklahoma  football  up  there  in  Nor- 
man, we  would  be  a  little  happier. 

Mr.  Engush.  Well,  that  is  the  one  bri<^e  we  are  keeping  open. 
Thank  you  very  much. 

Mr.  Hall.  Ms.  Callahan,  we  rec(^nize  you  at  this  time. 

Ms.  Callahan.  Chairman  Hall,  I  have  a  letter  that  has  been 
signed  by  27  organizations  in  support  of  the  ESPC  program  that 
I  mentioned  in  my  testimony,  and  I  would  hke  to  have  that  sub- 
mitted for  the  record  if  I  could,  please. 

Mr.  Hall.  Without  objection. 

Ms.  Callahan.  Thank  you. 

Mr.  Hall.  It  is  submitted. 

You  suggest  in  your  testimony  that  one  of  the  ways  to  reduce  our 
reliance  on  foreign  sources  of  energy,  which  is  just  one  of  the  m^or 
pushes  and  thrusts  in  this  whole  bill,  would  be  to  improve  energy 
efficiency  in  the  transportation  sector,  specifically  by  altering  the 
CAFE  standards.  And  I  am  peuiiicularly  interested  in  your  ap- 

§  roach  of  closing  the  CAFE  loophole,  and  terminatiM  the  credit  fcr 
ual  fuel  vehicles.  Wouldn't  reducing  incentive  for  ^temative  fiiel- 
biuming  technology  be  counterproductive  in  the  overall  effort  <rf 
achieving  greater  dependence  on  domestic  sources  of  enei^,  or 
would  it?  I  will  give  you  the  opportunity  to  put  something  in  the 
record  that  suits  you. 

Ms.  Callahan.  Thank  you,  sir.  I  appreciate  that,  and  I  do  tiiink 
closing  the  loopholes  is  very  important,  because  if  we  do  it,  we  can 

fet  to  meaningful  increases  and  improvements  in  CAFE,  and  the 
IIA  estimates,  for  example,  that  on-road,  real  world  driving  is 
about  20  percent,  uses  20  percent  more  gasoline  than  is  estimated 
now  on  the  testing  that  EPA  uses  for  CAFE,  so  that  is  a  loophole, 
we  believe.  Those  tests  need  to  be  reformed,  and  I  will  submit  far 
the  record  the  entire  list  of  loopholes,  but  you  mentioned  dual  fiiel, 
so  let  me  just  say  that  we  are  a  fiiel-neutral  organization,  but  the 
dual  fuel  credit,  which  allows  vehicles  to  either  bum  on  an  alter- 
native fuel,  or  bum  on  gasoline,  is  being  used  in  an  unintended 
way.  The  vehicles  run  about  99  percent  of  the  time  on  gasoline,  so 
they  are  getting  a  credit  for  doing  something  that  in  the  real  world 
isn't  happening.  Let  me  just  say,  there  are  only  188  etbanol  sta- 
tions in  this  country  in  27  States,  so  it  is  a  loophole  that  we  think 
it  is.  There  is  an  unintended  action  that  is  not  what  the  Congress 
intended  when  they  put  it  in  place. 

Mr.  Hall.  I  thank  you.  I  have  just  been  told  my  time  is  up.  Mr. 
Boucher  told  me.  And  I  recognize  him  for  whatever  time  he  con- 
sumes. I  think  he  has  a  plane  to  catch. 

Mr,  Boucher.  Well,  thank  you  very  much,  Mr.  Chairman.  I 
would  never  presume  to  suggest  to  you  that  youar  time  has  expired. 
It  has,  however. 

Mr.  Hall.  All  right. 

Mr.  Boucher.  Mr.  Richardson,  let  me  just  ask  a  question  of  you, 
and  I  am  going  to  be  very  brief,  in  view  of  the  time  that — we  have 
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been  here  a  loi^  time  today.  You  have  described  in  your  testimony 
the  problems  that  you  have,  associated  with  the  difficulty  in  ob- 
taining firm,  long-term  transmission  rights,  which  presumably  cre- 
ates a  real  difficulty  in  getting  long-term  generation  contracts.  And 
I  guess  that  leads  to  an  incentive  on  the  part  of  the  generators  to 
build  gEts  plants  rather  than  the  more  expensive  coal  plants  or  nu- 
clear plants,  that  would  require  long-term  contracts  in  order  to  get 
financing,  none  of  which  really  serves  the  public  interest  very  well, 
in  my  opinion.  So  I  think  we  would  acknowledge  there  is  a  prob- 
lem. The  question  I  have  for  you  is  what  is  the  solution?  What  do 
you  recommend  to  us,  in  terms  of  a  way  to  make  sure  that  the 
transmission  contracts  can  be  both  firm  and  long-term? 

Mr.  Richardson.  Well,  you  are  correct.  We  do  have  a  problem 
with  long-term  transmission.  It  does  have  those  consequences,  and 
as  a  result,  a  lot  of  my  members  are  pursuing  what  they  were  call- 
ing a  Robinson  Crusoe  strategy,  which  is  to  do  it  themselves,  imd 
do  it  close  to  home,  because  they  don't  wemt  to  depend,  and  they 
can't  depend  on  the  transmission  grid. 

There  are  a  number  of  things  tiiat  can  be  done.  The  service  obli- 
gation language,  which  assures  that  load  serving  entities  have  the 
ability  and  the  right  to  use  the  transmission  that  they  either  own, 
or  they  have  arranged  for  under  contract  or  service  etgreements,  is 
one  step  in  that  direction. 

I  do  mention  in  my  testimony  the  need  for  new  transmission. 
There  are  things  that  C2m  be  done  that  I  also  address  in  my  testi- 
mony, including  opening  the  door  to  public  and  cooperative  invest- 
ment in  transmission.  'Hie  transmission-dependent  utilities,  by  and 
large  in  this  country,  are  publicly  owned  or  cooperatively  owned.  A 
great  source  of  capital.  We  are  in  wonderful  nnancial  shape.  We 
are  very  stable,  and  able  to  help  build  out  the  transmission  grid. 
We  also  recommend  a  chitnge  in  the  service  obligation  language  to 
not  only  look  at  the  arrangements  as  they  exist  today,  but  to  en- 
sure tiiat  there  are  long-term  arrangements  in  place  in  the  future. 

We  have  also  offered  very  specific  recommendations  to  the  Fed- 
eral Energy  Regulatory  Commission,  with  how  they  deal  with 
transmission,  long-term  arrangements  in  the  RTO  context. 

Mr.  Boucher.  I  notice  that  the  FERC  has  recommended  to  us 
that  the  electricity  reliability  organization  be  given  the  authority  to 
coder  that  new  tr£ui8mission  he  built  in  appropriate  circumstzmces. 
Would  that,  if  put  into  practice,  address  this  problem  at  all?  Is  it 
based  on  the  lack  of  transmission  capacity  in  certain  plaices,  or  does 
this  inability  to  get  firm  transmission  rights  arise  from  other  prob- 
lems? 

Mr,  Richardson.  Well,  it  arises,  I  think,  from  many,  many  other 
problems,  in  part,  lack  of  infrastructure.  I  haven't  looked  at  what 
the  CommisBion  has  recommended,  in  terms  of  their  authority  to 
the  ERO,  but  as  I  heard  it  described  this  morning,  I  heard  it  de- 
scribed as  the  authority  to  order  transmission  for  reliability  pur- 
poses, and  therein  lies  a  problem,  as  far  as  far  as  I  can  see.  It  is 
the  problem  we  have  witii  participant  funding  as  well:  trying  to 
identify  transmission  solely  in  terms  of  reliability  or  solely  in  terms 
of  economics.  In  other  words,  what  do  you  need  to  keep  the  lights 
on,  reeardlesB  of  the  cost,  is  reliability,  and  then  anything  else  be- 
yond that  is  for  economic  piu*poBes. 
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I  am  not  sure  how  far  the  Commission's  recommendation  would 
go  in  addressing  the  tratnsmission  infrastructure  problem  that  we 
have. 

Mr.  Boucher.  All  right.  Ms.  Church,  would  you  care  to  comment 
on  this  set  of  matters?  I  think  it  would 

Ms.  Church.  Yes,  thsmk  you. 

Mr.  Boucher,  [continuing]  concern  you  equally  from  the  gener- 
ator side. 

Ms.  Church.  Yes,  and  let  me  assure  you  that  my  members  do 
want  to  sign  long-term  contracts,  both  for  existing  facilities,  and 
certainly,  in  terms  of  building  new  facilities.  It  would  be  very  dif- 
ficult to  build  new  facilities,  for  many  of  those  companieB,  without 
long-term  contracts.  And  firm  transmission  capacity  is  certainly  a 
perceived  problem  by  many  of  our  customers,  including  Mr,  Alan 
Richardson's  members.  We  would  like  to  try  to  work  Eu^und  that 
It  has  been  said  that  we  want  to  sell  into  the  spot  market.  I  can 
assure  you  that  we  didn't  build  these  plants,  in  most  cases,  to  sell 
into  the  spot  mzirket.  We  want  to  sell  in  a  portfolio  of  long,  me- 
dium-term, and  short  contracts.  And  so,  we  would  like  to  work  with 
our  customers  to  try  and,  with  the  FERC,  to  try  to  work  around 
this  issue. 

Mr.  Boucher.  Do  you  have  some  suggestions  for  us,  in  terms  of 
statutory  provisions  that  would  help  address  the  problem? 

Ms.  Church.  We  will  get  you  something,  sir,  if  I  may.  I  don't 
have  anything  right  with  me  today. 

Mr.  Boucher.  All  right.  Well,  if  you  choose  to  do  so. 

Ms.  Church.  Thank  you. 

Mr.  Boucher.  All  right.  Mr.  Chairman,  my  time  has  expired. 
Thank  you  very  much. 

Mr.  Hall.  Thank  you.  The  Chair  recognizes  Mr.  Dingell. 

Mr.  Dingell.  I  would  like  to  welcome  the  panel,  particularly  Hit. 
Kuhn  and  our  old  friend,  Mr.  English.  Mr.  Kuhn,  I  find  myself  in- 
terested. You  are  familiar,  in  the  discussion  draft,  line  IS,  page  5, 
and  following  down  through  18.  All  fees,  dues,  other  charges  col- 
lected by  the  ERO  in  each  of  the  fiscal  years,  and  idlocated  under 
subsection — under  subparagraph  (b)  shall  not  exceed  $50  million. 
What  does  it  mean? 

Mr.  Kuhn.  Mr.  Dingell,  I  am  not  sure  I  know  exactly  what  it 
means  either,  but  I  know  I  am  concerned  by  it. 

Mr.  Dingell.  What  does  it  mean,  in  terms  of  the  amount  which 
could  be  collected,  the  amount  which  can  be  spent?  How  would  that 
contrast  with  the  amount  that  would  have  to  be  done  to  address 
the  problem  of  rulemaking  in  all  of  the  different  regions?  Remem- 
ber, this  is  going  to  cover  rulemaking.  It  is  going  to  cover  pro- 
ceedings, travel.  It  is  going  to  cover  the  membership  fees  and  dues. 
It  is  going  to  cover  witness  fees  and  things  of  that  kind,  expert  tes- 
timony, recordkeeping,  computers,  computer  studies.  Is  that  too  low 
a  number  to  address  the  problem  of  rehabihty? 

Mr.  Kuhn.  Mr.  Dingell,  we  are  very  concerned,  I  think,  with  that 
language,  as  you  are  mentioning,  and  WEint  to  work  with  the  com- 
mittee to  address  the  questions  you  are  answering.  Reliability  i^ 
the  No.  1  priority  in  our  industry.  We  all  agree  on  the  establish- 
ment of  an  electric  reliability  organization.  I^is  organization,  ind- 
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dentally,  is  going  to  be  self-funded.  It  is  going  to  be  funded  by  in- 
dustry. 

Mr,  DiNGELL.  But  we  are  sa}'ing  that  you  can't  collect  more  than 
that  much  for  the  self-funding. 

And  we  are  sajring,  and  this  is  not  Federal  money.  This  is  money 
where  you  are  carrying  out  a  Federal  requirement,  but  it  is  also 
money  which  is  necessary  to  avoid  something  like  $100  billion  in 
the  cost  of  shutdowns  over  the  course  of  a  year. 

Mr.  KUHN.  Yes,  sir.  We  disagree  with  the  CBO  that  it  should  be 
a  budget  item  in  any  case.  Much  like  the  ERO  is  patterned  much 
like  on  the  Institute  for  Nuclear  Power  Operations. 

Mr.  DiNGELL.  Do  you  have  any  idea 

Mr.  KUHN.  Or  the  NASD,  in  which  they  fund  themselves.  They 
are  self-funded,  and  it  does  not  have  budgetary  implications. 

Mr.  DiNGELL.  Do  you  have  any  idea  whether  you  could  effectively 
do  the  job  that  you  have  to  do  to  address  the  problem  of  reliability? 
Remember,  you  have  got  to  have — the  reliabiUty  council  is  going  to 
cover  how  many  utilities? 

Mr.  KuHN.  You  have  the  NRG,  you  have  the 

Mr.  DiNGELL.  And  how  many 

Mr.  KuHN.  [continuing]  greatest  reliability  regions,  and  the  fund- 
ing for  all  of  them  right  now  could  add  up  somewhere  in  the  neigh- 
borhood of  $50  miUion,  and  it  could  be 

Mr.  DiNGELL.  And  it  is  going  to  cover  every  utility  in  the  country. 
It  is  going  to  cover  every  one  of  the  reliability  areas,  which  are — 
Bupp^«d  to  7  or  8,  won't  it?  It  is  going  to  cover  Canada.  It  will 
cover,  perhaps,  Alaska.  And  it  may  even  cover  relationships  with 
Mexico.  Now,  cam  we  do  what  has  to  be  done  with  this  $50  miUion 
limitation  on  it? 

Mr.  KUHN.  We  are  definitely  interested  in  working  with  the  com- 
mittee to  address  this  issue. 

Mr.  DiNGELL.  Now,  would  this  cap  apply  only  to  iunds,  rather, 
onty  to  fines,  which  are  assessed  for  violations  of  reliability  rules? 
Or  would  it  apply  to  that,  in  addition  to  other  things? 

Mr.  KUHN.  I  don't  think  we  have  done  a  sufficient  enou^  anal- 
ysis to  say  all  the  things  that  it  wouldn't  apply  to. 

Mr.  DiNGELL.  All  right.  Well,  I  think  we  need  a  Httle  help  on  this 
issue.  Now,  Mr.  Richardson,  you  made  some  excellent  comments, 
which  I  appreciated.  You  caution  against  PUHCA  repeal,  but  you 
argue  that  the — that  if  Congress  takes  this  step,  it  should  enact 
compensating  consumer  protections.  Does  the  discussion  draft  sat- 
isfy this  requirement,  in  your  view? 

Mr.  Richardson.  We  would  like  to  see  more  protections. 

Mr.  DiNGELL.  You  would  like  to  see  more? 

Mr.  Richardson.  We  would  like  to  see  more. 

Mr.  DiNGELL.  What  would  you  like  to  see  more  of? 

Mr.  Richardson.  As  I  mentioned  earlier,  we  would  like  to  see 
FERC  authority  over  generation  only. 

Mr.  DiNGELL.  That  is  the  testimony 

Mr.  Richardson.  Consolidation. 

Mr.  DiNGELL.  [continuing]  on  page  18? 

Mr.  Richardson.  Pardon  me? 

Mr.  DiNGBLL.  That  is  your  testimony  on  page  18? 
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Mr.  Richardson.  I  dou't  recall  the  page,  air,  but  yes,  that  la  my 
testimony. 

Mr.  DiNGELL.  And  you  specifically  said  expanded  FERC  authority 
to  identify  market-manipulative  and  anticompetitive  behavior. 

Mr.  Richardson.  Yes,  sir. 

Mr.  DiNGELL.  Is  that  in  the  discussion  draft? 

Mr.  Richardson.  The  discussion  draft,  as  I  recall,  addresses  only 
one  specific  trading  practice,  which  is  round  trip  trades. 

Mr,  DiNGELL.  And  it  needs  to  cover  more,  is  uiat  ri^t? 

Mr.  Richardson.  I  believe  so.  Yes,  sir. 

Mr.  DiNGELL.  Now,  in  this,  you  also  said  they  need  explicit  au- 
thority for  FERC  to  review  transfers  of  generation  assets,  utility 
holding  company  mergers,  and  consolidation  of  natiu*al  gas  and 
electrical  utilities.  That  is — is  that  in  there? 

Mr.  Richardson.  Yes.  Is  it  in  the  draft?  Is  it  in  my 
te  stimony 

Mr.  DiNGELL.  Is  it  in  the  draft? 

Mr.  Richardson,  [continuing]  or  the  draft?  It  is  in  my  testimony, 
not  in  the  draft. 

Mr.  DiNGELL.  But  is  it  not — is  it  in  the  dreift?  Okay. 

Mr.  Richardson.  No. 

Mr.  DiNGELL.  Your  testimony. 

Mr.  Richardson.  No,  it  is  not. 

Mr.  DiNGELL.  I  am  reading  your  testimony. 

Mr.  Richardson.  Yes.  Thank  you. 

Mr.  DiNGELL.  All  right.  Then,  you  say  enhancement  of  FERC's 
existing  review,  or  merger  review  authority,  with  higher  threshold 
for  merger  approval.  Is  that  in  there? 

Mr.  Richardson.  In  the  draft?  No,  sir,  it  is  not. 

Mr.  DiNGELL.  It  is  not.  Expanded  FERC  authority  to  identify 
meirket-manipulative  and  anticompetitive  behavior.  We  have  al- 
ready decided  that  is  not  in  there,  is  that  right? 

Mr.  Richardson.  That  is  correct. 

Mr.  DiNGELL.  Then,  the  fourth  item  you  cover  is  authority  to  im- 
pose substantial  penalties  for  violations.  Is  that  in  there? 

Mr.  Richardson.  There  are 

Mr.  DiNGELL.  In  the  draft? 

Mr.  Richardson.  The  penalties,  I  believe,  have  been 
increased 

Mr.  DiNGELL.  Now,  dear  friend,  just  tell  me.  It  is  in  the  draft 

Mr.  Richardson.  It  is  in  the  draft. 

Mr.  DiNGELL.  [continuing]  or  it  isn't  in  the  draft. 

Mr.  Richardson.  The  draft.  There  are  provisions  in  the  draft  for 
higher  penalties. 

Mr.  DiNGELL.  Are  they  adequate? 

Mr.  Richardson.  I  Eim  sorry,  Mr.  Dingell.  I  don't  recall  the  dollar 
amount  of  the 

Mr.  DiNGELL.  Would  you  submit  to  us 

Mr.  Richardson,  [continuing]  increased  penalty? 

Mr.  DiNGELL.  [continuing]  whether,  in  your  view,  they 

Mr.  Richardson.  Yes,  sir. 

Mr.  DiNGELL.  [continuing]  are  adequate  or  inadequate,  or  why 
not,  or  why?  Please?  For  that.  And  I  will  let  you  do  that  at 

Mr.  Richardson.  Certainly.  Thank  you. 
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Mr.  DiNQELL.  [continmng]  the  time  of  your  own  choosing.  Now, 
true,  you  say,  tiien,  truthfully,  a  truly  mefiningful  access  to  holding 
company  books  and  records.  Is  that  in  the  draft? 

Mr.  EUCHARDSON.  No,  sir.  Not  in  my  opinion. 

Mr.  DiNGELL.  Okay.  So  those  things  need  to  he  in  there  for  the 
protection  of  who  now?  The  consuming  public? 

Mr,  Richardson,  For  the  protection  of  the  people  that  were  in- 
tended to  protected  by  the  Holding  Company  Act  in  the  first  in- 
stance, which  are  consumers  and  investors. 

Mr.  DiNGELL.  Now,  I  gather  you  don't  feel  that  the  bill's  ban  on 
round  trip  trades  covers  all  the  bases  that  needed  to  be  covered? 
Do  you  support  enactment  of  broad  FERC  authority  to  bar  and 
punish  a  broad  spectrum  of  fraudulent  or  manipulative  behavior, 
along  the  lines  of  H.R,  1272,  which  a  number  of  Democratic  mem- 
bers of  this  coDunittee,  including  myself,  introduced  in  the  last 
Coi^resB? 

Mr.  Richardson.  Yes,  sir. 

Mr.  DiNGELL,  You  do?  All  right.  Mr.  Chairman,  you  have  been 
gracious.  Thank  you.  Thank  the  gentleman  and  ladies. 

Mr.  Hall.  Th^ik  you,  Mr.  Chairman,  and  I  think  that  concludes 
Ute  hearing  with  a  very  patient  group,  and  I  apologize  for  you  hav- 
ing to  stand  by  for  that  hour,  and  I  thank  you  for  what  you  have 
done  for  the  energy  thrust,  and  I  thfuik  the  chairman  for  comii^ 
back,  the  former  chairman,  Mr.  Dingell.  He  always  has  something 
worthwhile  to  say,  and  he  is  worth  listening  to.  I  have  learned  a 
lot  firom  him  the  24  years,  3  months,  and  6  days  I  was  a  Democrat, 
and  I  am  still  learning  fh)m  him. 

lappreciate  him,  and  thank  you,  Mr.  Boucher.  We  are  attioumed. 

[Whereupon,  at  3:33  p.m.,  the  subcommittee  was  adjourned.] 

[Additional  material  submitted  for  the  record  follows:] 
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Conainu  of  t^i  Vniteti  Atatts 

^mat  of  KtpTcAntatibeC 

mimvn.  »C  20SI5-3S09 


The  HoDonbLe  Hilda  Solii  nd  Donocnt  Monben. 
Subcomminee  on  Enviromnau  lod  Huirdoui  Mileriili 
2 12S  Ri^iim  Koiue  Office  BuiUins 
WidiingtCFn.D.C.20SIS 

Dev  Mn.  Solis  and  fellow  Democnt  Colleaiuei: 


Like  you,  1  am  very  inlerencd  tP  seeing  meaningful  opcrnlioD  and  oeceaaiy 
refonns  made  (0  Ibc  LUST  progiarTL  During  inytemi  as  chainnan  of  IhiaaubcfflmTuttee, 
wehaveh»dhearingiinboihihel07*'»od  10lrCongreJMs(oDMay21.2001  aod 
March  i.  2O03)  Uiit  have  received  imponanl  le$!injony  on  ihe  need  to  jmpiove  ihe  LUST 
IHt>giani  10  piDiect  groimdwaier.  In  addition,  Ihe  ovenighi  suba>nuni>iee  also  looked 
imo  Ihe  Tolc  of  tanks  asdMTBE  in  the  107"*  Congrett. 

As  for  flrture  action  on  LUST,  I  would  very  much  like  lo  eontinne  our 
subcommittee'scveraghtoflhi&piiigrBm,  includingheariiip.  I [nlend Id Ulk with 
Chainnin  Buton  about  hi>  intentions  wilh  reganl  to  Ihe  energy  bill.  My  decision 
concemiug  filling  actioji  on  this  matter  in  the  subcommittee  will  be  bued  upon  bis  input 
and  my  esTimaiion  of  Ihe  chances  iorbipartiun  coopenlion  that  bob  impitives  iqxn  Oe 
LUST  pnivisions  in  the  energy  bill  and  gains  voles  for  id  passuge.  I  hope  that  you  will 
respect  lu}'  position  as  C^hiimian  of  Uiis  subcomminee  because  1  reqnct  your 
qipointmeoi  to  this  pa/iel 
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Congresfsf  ot  tfje  ?Hniteb  ^tat»e 

^ouSt  of  Settrttfnttatitattf 
masblngton,  SC  20515 

February  9, 2005 


The  Honorable  Patrick  H.  Wood,  U 


Federal  Energy  RegulWHy  Cotnmisskin 
888  Finl  Socel,  N.E. 
Wuhingtoii,E>C  20426 

Dear  Chaintun  Wood: 

Please  provide  a  written  explanaticm  lo  Ihe  Committee  describing  Oie  authority,  scope  or 
testimony  and  ability  to  speak  fOT  Qie  Coininission  of  Commission  Staff  when  tttey  tetli^  before 
a  CtHigreasiona]  Commiiiee.  A  prompt  reply  would  be  appreciated. 


■<Ls 
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ENERGY  SAVINGS  PERFORMANCE  CONTRACTING  (ESPQ 


TO:  Members  ol  the  House  Energy  &  Commerce  ComirMee 

raOM:  Coalition  to  Permanently  Authorize  ESPC 

RE;  Unfinished  Business  from  Uis  H.R.  6  ComprehenslvQ  Energy  B 

DATE;  FetKuery  2005 

Dear  Repr«aitBIJvc: 

At  you  ciniiidiir  conqBefaauive  cnogy  tegblition,  we  lUge  you  to  include  a  pemunaM  auAoril 
fiidin]  Energy  Sivinii  PcrfbnnaiKc  C(MitrKting  (ESPC)  program  thii  wu  ■greol  la  in  the  H.R.  6  cc 
■greemenl  of  Ibe  108    Congrwi,  Thif  iunovUive  [BugiBni  helps  Ihe  fedeni  goveir"-"'  im—mr.  _u 
wUh  efBcioncy  in  fedcnl  buildings,  living  laipayer  dollars  thai  would  olhcrwise 
Nol  only  doei  the  ESPC  program  creale  projecl  jobi  in  mioy  local  diilriclt,  i 
independence  by  reducing  consumpdoD  of  electricity,  natural  gis,  and  other  i 

Under  Ihe  ESPC  program,  piivale  eeclor  energy  service  companies  inMU  am 

equipmesliDfederal  bdlitiaOiniugbllKUHofpTivUBioclorGnaiidng.  lltBaKTgyaa 

bict  over  time  bom  dw  doUati  uved  by  Ike  federal  agency  on  ila  energy  and  m  ' 

are  conlnctuilly  guannloBd  to  cacsecl  ptymcnU.  The  savingi  are  guinnlecd  to  be  available  lo  repay  coitL 

GovBmmBU  agencies  keep  all  the  ulilily  lavingi  (hseaftei.  ESPCs  aave  Ibe  fedcnl  gDvenmnil  money  and 

energy,  i^grade  military  baaa  and  fMcnl  ficilitiei,  and  create  jobs! 

The  ESPC  program  expired  anOcIobcr  1, 2003,  but  Congreai  deemed  the  program  impowAnt  enou^  lo 
reautbnriie  it  for  an  aiklitional  two  yean  in  the  FY  2005  Delenae  AMltonzalioa  bill.  Bnt  becauie  Ibe  piopam 
lapsed  in  authraity  and  agencies  could  not  continue  to  auppoit  new  contracla^  many  had  begun  to  scale  back  <tf 
nop  using  this  imponanl  contnciing  tool.  This  piogram  is  again  set  to  expire  on  Oclobs  1,2006.  Witbout 
reaudioriution.  it  will  be  increuingly  unlikely  diat  many  federal  ageociea  will  be  succeaiAil  in  mendng  flwir 
Pretidentially<mandaledeneTgyuving^alaby20IO.  We  urgently  requeal  that  Congroaa  penuneatly 
reaulhoiize  the  ESPC  program  lo  realize  Ibe  unponant  energy  efSciency  gains  and  taxpayer  laviggi  made 
possible  by  Ous  program. 

The  mafor  roolblock  lo  adiieving  permanent  reauthorization  has  been  the  conflicliog  scoring  4)pniacl»*  uwd 
by  Ibe  Office  of  Management  and  Budget  (0MB),  which  scores  Ihe  program  at  zero,  n>d  Itte  Congreaaional 
Budget  OfHce  {CBO),  which  views  the  private  indviliy  invesunents  under  ESPC  contrKti  ai  fodEral  outlays 
and  does  not  account  for  Ihe  guaranteed  saving!  in  the  program  lo  olbci  tbe  "wont  case"  analytia.  The 
Coalition  Members,  including  Ihose  listed  below,  are  working  with  CBO  lo  resolve  wbedm'  CBO  can  lake  inn 
account  (he  federal  savingi  that  are  acciued  In  Ihe  CBO  score  ofthe  program. 

Each  ofthe  uodetsigned  organizations  suppons  Uie  ESPC  program  and  beUevei  that,  since  its  iDce|>tian,  ESK> 
have  resulted  in  enormous  cost  md  energy  savings  to  Ihe  Federal  govemmert,  none  of  which  could  be  adaevtd 
wlihoul  the  aid  of  ESPC  project  linancing.  We  urge  you  to  include  a  pemuneni  extension  of  the  ESPC  prognu 
inlhccon^iTchcniive  energy  bill. 

Thank  you  for  youi  consideration  of  Ibis  requccl. 

Sincerely, 
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KjIcriCBlbhan 

Piendoil 

AlliiDC«  to  S>ve  EnsriEy 

TomKiihD 

EditoD  Electric  Iniritule 

Aim  R  Ricb*rd*on 
Prandeoc&CEO 
Anwricm  Public  Powcf , 

EibinKeiUi 
VicePmideM 


MafcWigner 
Vice  Presidait 
Jotmon  Coolrolc,  Inc. 

GenMKaaiie 


JoAnnF.I^m 
Pratkkni  aid  dEO 
CaoEduoD  Sohdinu,  be 

Kan  Aivrai 

Vice  PRadcnl,  Gsncnl  Mmuger 

HoneyweU  Energy  Services 


KboDcRescfa 

Executive  [Mrector 

Sobi  Energy  Industrie*  Assodalion 

Rogei  RichiDODd-SmiUi 
Director.  Executive  Vice  Ptecidenl 
TOriKworlnc. 


UseJacobEon 

Executive  Director 

Business  Council  for  Sustainible  Energy 

EKotProlscb 
Chainnui  of  the  Board 
Cogenex  Coipomion 

JohnMiboney 

Chief  Openting  Ofliccr 

Gievron  Energy  Soludotis 

JntScbori 
Gataal  Mmager 

to  Municip*]  Utiiily  District 


Pririck  M.  McCarthy 

Vice  President 

Energy  &  EDvironmental  Services 

Aspen  Syileois  CorporatJOT 


JanwK  B.  Redden 

Presidran 

Select  Energy  Services,  Inc. 

Marie  M.  MacCracken 

CEO 

Caknac  Manufacturing  Corpotatitnl 

Alecia  Wan} 

Eieeutivc  Director 

Midwest  Energy  Efficiniey  Alliance 

Contract  Services  AssocialioD  of  America 

Professional  Services  Association 

Kaliooal  Council  fiir  Ptdilic  Private  Pailnershipa 


Ufflted  Financial  of  Illinois.  Inc. 
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Mr.  Chairman,  members  of  the  Subcommittee,  my  name  is  Marty  Kanner,  I  am 
testifying  today  on  behalf  of  the  Consumers  for  Fair  Competition  (CFC),  an  ad  hoc 
coalition  of  small  and  large  electric  consumer  representatives,  small  business  con- 
tractors, public  interest  groups,  consumer  owned  utilities  and  others.  Consumers  for 
Fair  Competition  was  tormed  to  advance  policies  necessary  to  promote  effective 
wholesale  competition  and  has  been  active  in  the  restructuring  debate  and  efforta 
to  block  repeal  of  the  Public  Utility  Holding  Company  Act  (PUHCA)  absent  suifi- 
cient  replacement  provisions  designed  to  protect  consumers  and  inveatora. 

Much  has  transpired  since  this  Committee  last  discussed  electricity  legislation. 
CFG  beUeves  it  ia  important  to  reflect  on  the  turmoil  that  has  occurred  in  tne  utili^ 
industry  over  the  past  few  years,  revisit  the  assumptions  that  underlie  last  years 
energy  bill  conference  report  and  proceed  cautiously. 

At  previous  hearings,  CFC  testified  about  the  difficulties  associated  with 
transitioning  the  wholesale  market  from  coat-of-aervice  rate  regulation  to  reliance 
on  competitive  market  pressures.  Today  we  are  no  closer  to  the  goal  of  market  effi- 
ciency and  the  legislation  before  you,  regrettably,  will  likely  make  the  situation 

To  highhght  the  current  disfunctionahty  of  the  market,  let  me  share  with  you  an 
excerpt  from  a  recent  iiling  at  the  Federal  Energy  Regulatory  Commission  (FERC) 
by  various  industrial  customer  groups  located  in  the  Midwest,  As  you  recall,  it  was 
largely  industry  that  led  the  charge  for  greater  reUance  on  markets  in  the  electric 
industry,  and  uie  Midwest  is  the  region  that  is  frequently  cited  as  tiie  poster  child 
of  success.  Given  that  background,  the  picture  painted  by  Midwest  induBtrial  cus- 
tomers is  a  stark  warning: 

"While  market-based  rate  authority  may  produce  minor  benefits  in  the  form 
of  administrative  convenience,  the  results  for  customers,  many  of  which  are 
struggling  to  compete  in  our  global  economy,  evidence  a  trend  line  that  ia  dra- 
matically different  than  the  lower  price,  better  service,  and  innovation  eroecta- 
tions  that  were  created  by  the  Commission  and  others  as  a  predicate  for  re- 
Mr,  Chairman,  I  believe  that  this  cutting  indictment  should  cause  each  at  ub  to 
pause. 

The  members  of  CFC  share  your  desire  to  craft  a  comprehensive  energv  bill.  How- 
ever, as  the  bill  moves  through  Congress,  it  ia  our  hope  that  many  of  Ute  assump- 
tions— I  would  argue  false  assumptions— of  the  legislation  will  be  reconsidered  and 
a  sound,  coherent  pohcy  advanced  that  provides  the  lower  prices,  better  service  and 
innovation  that  wf  -"  '-'- 


ibuse,  and  transmission. 
THE  FALSE  ASSUMPTIONS  OF  PUHCA 
The  bill  before  the  Committee — like  bills  in  each  of  the  last  few  Congresses — in- 
cludes repeal  of  the  Pubhc  UtiUty  Holding  Company  Act  (PUHCA).  Congress  en- 
acted PUHCA  as  a  companion  statute  to  the  Federal  Power  Act.  PUHCA  establishM 
passive  restraints  on  the  structure  of  the  electric  utility  industry  in  order  to  miti- 
gate market  power,  preclude  practices  abusive  to  captive  consumers,  protect  inTss- 
tors  from  deceptive  securities  practices,  promote  the  financial  integri^  of  utilitiM, 
and  faciUtate  effective  regulation.  Under  the  Act: 

•  Multi-atate  utihty  holding  companies  muat  be  physically  and  operatioDally  inte- 

grated in  order  to  ensure  economic  benefits  and  facilitate  effective  regulation; 

•  Holding  company  acquisitions  are  limited  in  order  to  promote  economic  and  oper- 

ational efficiencies  and  prevent  undue  concentration; 

•  Multi-atate   utility  holding   company   diversification   activities   are  restricted  in 

order  to  maintain  a  focus  on  the  core  business  of  utility  service  to  captive  con- 
sumers, limit  financial  risks  to  ratepayers,  and  protect  businesses  in  unregu- 
lated industries  from  anti-competitive  croas-subaichea; 

•  Inter-affihate  transactions  are  limited  in  order  to  prevent  undue  favoritism  and 

self-dealing;  and 

•  Capital  structures  and  holding  company  investments  are  rwulated  in  order  to 

protect  captive  ratepayers  and  investors  from  unwarranted  financial  risk. 

So  what  are  the  false  assumptions  underlying  PUHCA  repeal? 

1.  PUHCA  inhibits  investment.  If  by  investment  we  mean  building  new  infra- 
structure, this  aasertion  ia  false.  Under  PUHCA,  utilities  can  build  new  genera- 
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tion,  transniiMion  and  distribution  within  their  service  teiritoiy.  Moreover,  they 
can  build  merchant  generation  anywhere  in  the  country.  PUHCA  does  limit  ac- 
qnudtiona  of  eziating  utilities,  but  I  question  whether  this  is  properly  labeled 
as  'investment" — much  less  beneficial. 
2.  PUHCA  im  mmecesaaiy.  Repeal  proponents  claim  that  financial  regulation  and 
investor  BOphistication  have  matured  since  PUHCA  was  enacted,  and  that  effec- 
tive state  and  federal  oversight  is  adequate.  However,  a  comparison  of  the  fi- 
nandal  health  of  those  utilities  that  are  and  aren't  subject  to  PUHCA  paints 
a  different  picture.  As  you  may  be  aware,  several  rating  agencies  have  issued 
reports  on  the  beneficial  impact  of  PUHCA  and  the  potential  erosion  of  credit 
qaality  that  could  result  from  the  Act's  repeal.  In  a  February  2004  report. 
Standard  &  Poor's  concluded  that  "existing  utility  credit  would  be  best  served 
from  enforcement  of  PUHCA's  provisions  and  restriction  of  utihty  investment 
in  outside  businesses"  and  that  repeal  could  precipitate  a  "deterioration  in  cred- 
it quality  for  utilities  whose  corporate  parents  have  an  appetite  for  great  risk 


IB  likely  te  suffer  '^ulticategory"  credit  downgrades 

3.  PUHCA  ia  only  a  financial  statute.  Many  repeal  proponents  claim  that 

PUHCA  is  not  a  consumer  protection  statute.  We  need  look  no  closer  than  the 
impact  of  utility  diversification  on  consumers.  An  analyst  with  Williams  Capital 
recently  noted  that  "utility  investment  rarely  goes  terribly  wrong:  non-utilit5;  in- 
vestment rarely  goes  right."  But,  unlike  other  industries,  it's  not  just  the  utility 
and  its  investOTS  that  suffer  from  bad  investment  dedsions.  As  detailed  in  a  De- 
cember 26,  2002  Wall  St.  Journal  front-page  article,  utihty  customers  suffer  the 
consequences — with  utility  assets  pledged  for  nonutility  ventures,  debte  from 
bad  invesbnents  transferred  to  utihty  ratepayers,  and  utility  capital  costs  rising 
as  a  result  of  failed  diversifications. 

4.  PUHCA  repeal  w<mt  harm  competition.  The  utili^  industry  is  growing  in- 

creasiiigly  concentrated.  Industry  experte  predict  that  the  failure  ol  recent  di- 
versifications and  foreign  investments  are  likely  to  push  utilities  to  look  closer 
to  home  for  their  next  acquisition.  A  new  wave  of  utility  mergers,  coupled  with 
likely  consolidation  and  acquisitions  within  the  merchant  generator  sector,  is  on 
the  norizon.  Fewer  market  players  will  exist  to  provide  competitive  power  sup- 
ply  alternatives . 

5.  PUHCA  ia  irrelevant.  It  is  frequently  asserted  that  PUHCA  is  an  outdated  and 

antiquated  law,  but  that  is  hardly  the  case — and  evidence  is  to  the  contranr. 
Indeed,  the  ongoing  CSW-AEP  case  at  the  SEC,  efforte  by  the  Texas  Pacific 
Group  to  buy  Portland  General  Electric,  and  the  latest  mega-merger  where 
TP_-i „  .„  buy  psEQ  gggjng  to  indicate  that  PUHCA  is  still  relevant- 


id,  we  would  argue,  necessarv. 
Chairman,  as  ^u  know,  Co 


Mr.  Chairman,  as  ^u  know,  Congress  has  previously  enacted  amendments  to 


OF  MABKET  MANIPULATION  AND  ABUSE 


We  are  all  by  now  familiar  with  the  callous  manipulation,  complex  schemes  and 
isleadinc  names  unleashed  by  Enron  on  consumers  throughout  the  West.  Some 
that  this  was  merely  a  growing  pain  or  the  actions  of  a  "bad  apple". 


is  much  n 

So  what  are  the  false  aaeumptions  about  market  manipulation  and  abuse? 

1.  Hai^eta  dladi^ine  rates  .and  behavior.  Economic  theory  tells  us  that  competi- 

tive preasurea  will  drive  down  prices  and  check  anti-competitive  behavior.  In 
dectridty  markets,  the  theory  is  not  working.  In  every  region,  wholesale  prices 
are  gtring  up  and  there  are  fewer — not  more — competitive  choices. 

2.  It  ■warn  cmlj  Enron.  Clearly,  this  statement  is  false.  For  months  and  months, 

now  staries  rolled  out  about  various  market  participants  inflating  and  reporting 
&l8e  price  and  volume  data,  intentionally  shutting  down  plants  to  drive  up 
prices,  creating  complex  schemes  to  evade  price  caps,  self  dealing,  and  discrimi- 
nating against  competitors.  This  is  not  an  isolated  incident. 
a.  HaAat  nilaa  and  monitors  are  adequate.  Time  and  again  we've  seen  that 
clever  taaders  cannot  only  evade  market  rules  (and,  frequently,  detection),  hut 
tliat  thsM  very  rules  often  create  new  opportunities  for  manipulatioD  and 
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abuse.  A  strong,  structural  Bolution  is  needed  to  prevent  and  correct  market 
manipulation  and  abuse, 
4.  We're  creating  a  firee  market  in  electricity.  Recent  policies  and  decisions  sug- 


gest that  wholesale  power  sales — made  at  market  rates — still  receive  the  protec- 

'^'  in  against  anti-trust  claims  that  existed  under  a  regulated  s^tem.  UtilitieB 

Q  have  it  both  ways:  the  absence  of  both  regulatory  scrutiny  of  costs  and  rates 


and  insulation  from  anti-trust  laws.  No  other  industry  has  this  hybrid  'l>e8t  of 
both  worlds". 

FALSE  ASSUNfPTIONS  ABOUT  TRANSMISSION 

Mr.  Chairman,  there  is  no  doubt  that  there  is  a  need  for  substantial  inveatmeat 
in  transmission  to  support  wholesale  transactions,  relieve  congestion,  and  ensure  re- 
liability- The  bill  before  the  subcommittee  includes  numerous  transmission-related 
provisions. 
However,  CFC  believes  that  some  of  these  provisions  are  baaed  on  false  assumptions. 

1.  The  return  on  transmission  is  too  low  to  promote  investment.  Utilities  and 

others  argue  that  investment  in  transmission  is  low  because  the  rate  of  return 
is  inadequate  to  attract  capital.  On  its  face  this  is  absurd:  guaranteed  rates  of 
return  of  10  "15  percent,  for  what  are  usually  low-risk  investments,  are  obvi- 
ously adequate  to  attract  capital.  Moreover,  stand-alone  transmission  compa- 
nies— like  ATC  and  ITC — have  been  able  to  attract  capital  and  build  trans- 
mission without  inflated  rates  of  return.  This  suggests  that  there  are  other  eco- 
nomic factors  at  work.  First,  transmission  investment  is  often  dictated  by  the 
economics  of  generation.  Second,  a  constrained  transmission  system  serves  the 
economic  interest  of  large  generators  that  can  extract  higher  prices  for  power 
sales  and  shut  out  competitors.  So-called  incentive  rates  for  transmission  mere- 
ly raise  transmission  rates  without  fostering  any  new  construction  that  wouldn't 
occur  anyway, 

2.  Price  aignala — like  locational  marginal  pritdn^  (LMP) — wiU  encourage  in- 

▼estment.  LMP  does  highlight  where  transmission  congestion  and  constraints 
exist.  But  this  is  information  we  already  know,  and  LMP  does  nothing  to  relieve 
the  problem  or  to  encourage  new  investment.  Since  any  new  investment  (of  gen- 
eration or  transmission)  could  remove  the  congestion — and  the  extra  profits  tiuA 
LMP  creates — economics  encourages  the  inounbent  parties  to  leave  the  con- 
straint untouched. 

3.  The  party  requesting  new  transmission  should  p^  for  it.  It  sounds  simple: 

the  party  that  causes  the  transmission  to  be  built  uiould  pay  the  cost  of  Uie 
investment.  But  this  overly  simplistic  standard  ignores  the  fact  that  most  tlWJH- 
mission  investments  produce  broadly  distributed  benefits  in  reliabiUty  and  mar- 
ket liquidity,  and  that  these  beneiite  shift  over  time  as  the  system  and  use  de- 
velop. Moreover,  directly  assigning  new  transmission  to  a  small  pool  of  partici- 
pants creates  economic  inequity  (since  there's  no  assignment  of  costs  for  vintage 
facilities)  and  creates  a  barrier  for  new  investment, 

CFC  RECOMMENDATIONS  FOR  ELECTRICITY  LEGISLATION 

Mr,  Chairman,  we  have  hi^ilighted  the  false  assumption  that  are  the 
underpinnings  of  several  significant  provisions  in  the  legislation  before  you.  It  is  oor 
hope  that  the  Committee  will  revise  the  legislation  in  a  number  of  sigmficant  ways. 
In  particular,  CFC  urges  you  to; 

•  Broadly  bar  fraudulent  and  manipulative  practitMia.  Rather  than  attempting 

to  list  specific,  abusive  transactions  that  are  banned— like  round-trip  ta*aaea — 
the  legislation  should  recognize  that  market  complexity  and  participant  inge- 
nuity creates  an  endless  series  of  attempts  to  evade  rules,  manipulate  opn- 
ations  and  prices,  and  create  additional  profits.  Congress  must  establisn  a 
broad,  enforceable  ban  on  fraudulent  and  manipulative  practices. 

•  Remove  the  regulatory  shield  against  anti-truat  actions  Cram  Mdes  at 

maritet  ratea.  In  the  absence  of  active  rate  regulation,  there  is  no  reascm  fiir 
wholesale  power  sales  to  be  immune  from  anti-trust  action.  Removing  this 
shield  will  treat  utility  sales  like  all  other  provide  states  and  consumerB  with 
an  enibrcement  and  remedial  tool  and  serve  as  a  powerful  deterrent  against  ma- 
nipulative  practices , 

•  Retain  PUHCA.  As  outlined  above.  CFC  sees  no  compelling  reason  to  repeal 

PUHCA.  Financial  experts  conclude  that  PUHCA  serves  both  utilitieB  end  bond- 
holders; consumers  realize  that  PUHCA  prevents  costly  mistakes;  and,  I  sub- 
mit, many  small  and  medium-sized  private  utilities  welcome  tiie  ftict  OaA 
PUHCA  keeps  them  from  becoming  takeover  targets.  As  noted,  above,  we  are 
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willing  to  engage  in  a  thoughtful  discuesion  of  targeted  amendments  to  PUHCA 
designed  to  simultaneously  meet  legitimate  problems  and  protect  consumers 
and  investors.  It  is  noteworthy  that  no  bona  fide  consumer  group  supports 
PUHCA  repeal. 

•  Review  All  PUHCA  Exemptions.  Enron,  after  its  acquisition  of  Portland  Gen- 

eral Electric,  self-certified  that  it  qualified  for  an  intrastate  exemption  under 
Section  3  of  PUHCA.  Interestingly,  an  SEC  judge  recently  ruled  that  Enron  did 
not  qualify  for  the  intrastate  exemption  based  on  the  percent  of  revenues  Port- 
land General  Electric  earned  from  interstate  sales.  A  mandated  review  of  all 
outetanding  Section  3  PUHCA  exemptions  is  needed  to  eosure  that  those 
emptions  are  still  appropriate  and  in  the  public  interest. 

•  Gap*  in  the  review  of  utility  mergers  must  be  closed.  The  weakened  finaU' 

cial  condition  of  the  merchant  generation  industry  may  translate  into  a  signifi- 
cant increase  in  mergers  and  acquisitions.  Such  activities  may  be  economically 
beneficial — but  that  can  be  determined  only  after  careful  review.  Disposition    ' 
generation-only  assets  may  not  be  subject  to  review  by  FERC.  Congress  mu 
dose  this  gap — not  weaken  federal  review  of  utility  mergers. 

•  Conyw  uiould  resist  dictating  transmission  rate  policies.  Establishing 

rigid,  atatutoiv  rules  will  raise  consumer  rates,  stifle  competition  and  inhibit 
construction  of  new  transmission. 

CONCLUSION 

The  hill  before  the  Committee  is  the  conference  report  from  last  year.  While  thai 
may  susgest  to  some  that  it  represents  broad  consensus,  it  must  also  be  remem- 
bered that  it  did  not  become  law — in  part  because  of  controversy  surrounding  the 
electricity  title.  In  an  effort  to  reach  consensus,  we  are  hopeful  that  significant 
dons  can  be  adopted  as  the  process  goes  forward.  As  always,  Mr.  Chairman,  we  an: 
committed  to  working  with  you,  your  staff  and  the  members  of  the  Committee.  How- 
ever, we  are  skeptit^  that  appropriate  and  beneficial  electricity  legislation  can  be 
n^otiated  and  crafted  at  this  time.  If  Congress  cannot  include  the  provisions  need- 
ed to  protect  consumers,  then  CFC  would  urge  deferral  of  action  on  electricity  legis- 
latioD  until  those  provisions  can  be  included. 

On  behalf  of  Consumers  for  Fair  Competition,  I  thank  you  for  this  opportuni^ 
to  testify. 


Question  1.  What  u  the  status  of  negotiations  on  four  additional  consensus  effi- 
cient standards? 

Besponse:  As  of  this  writing,  discussions  on  all  four  producte  are  proceeding.  Since 
discussions  are  underway,  I  prefer  not  to  mention  products  by  name.  In  all  four 
cases  specific  proposals  for  consensus  stondards  have  been  exchanged.  In  two  cases, 
some  manufacturers  are  agreeable  but  we  are  waiting  to  hear  from  other  manufac- 
turers. In  one  case,  all  manufacturers  are  agreeable  but  we  are  waiting  to  hear  from 
a  key  state  government.  In  one  case  manufacturers  have  made  an  offer  which  is  not 
acc^itable  to  efficiency  Hupporters  and  we  have  made  suggestions  on  ways  to  im- 
prove the  trfler.  We  are  waiting  to  hear  from  the  manufacturera.  At  this  point  my 
DMt  guMS  is  that  two  or  three  of  the  producte  will  proceed  to  a  consensus  agree- 
ment, tnit  that  we  will  not  be  able  to  reach  consensus  on  one  or  two  products. 

Qt^gtUm  2.  Would  a  collaborative  process  under  the  auspices  of  DOE  be  usefiil 
be  setting  ccHUensus  efficiency  standards? 

Bm^odm:  For  most  of  our  negotiations  we  have  found  that  more  progress  can  be 
made  m  mivate  than  under  the  glare  of  a  public  process.  Therefore,  for  most  prod- 
ncto,  a  collaborative  process  under  the  auspices  of  DOE  would  probably  not  be  nelp- 
fnl.  Howenr,  in  some  cases,  such  a  process  could  be  useful  {e.g.  just  such  a  process 
was  used  to  successfully  negotiate  oallast  efficiency  standards  a  few  years  ago). 
nwrelbre,  we  would  recommend  that  DOE  be  open  to  leading  collaborative  proc- 
esses in  some  cases,  but  tliat  DOB  not  insist  on  leading  processes  when  more  pri- 
vate discussionB  can  make  more  rapid  progress.  We  also  recommend  that  DOE  re- 
view its  rulemaking  processes,  so  that  when  agreemente  are  reached,  DOE  can  ex- 
peditiouBly  move  to  a  final  rule  (assuming  no  objections  from  parties  not  involved 
in  the  consensus). 

Queition  3.  Can  I  provide  more  information  about  a  fiiel  savings  goal  of  1  miUion 
banvla  per  day  including  modifications  of  passenger  vehicle  test  procedures? 
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Response:  A  goal  of  1  million  barrels  per  day  savings  relative  to  EIA  projectitmB 
could  De  reached  by  various  combinations  of  oil-saving  measures,  some  but  not  all 
(rf'  which  apply  to  me  transportation  sector,  which  is  responsible  for  over  'Va  of  US 
oil  consumption.  Ill  my  testimony  I  mentioned  three  transportation  measures  that 
could  contribute  substantially  to  achieving  that  goal  and  also  put  us  on  a  path  to- 
ward far  greater  savings  in  later  years.  Our  estimates  of  the  savings  of  each,  in  an 
aggressive  implementadon  timeframe,  are  shown  below. 

Oil  Savings  from  Three  Transportation  Measures  (million  barrels  per  day) 


m%       2020 

0.7S 
Oil 
D.1E 

Estsbilih  fMlMtes  lor  cars  and  trucks  (plias«-in  ZI»e-2D13) 

Establish  tus<  scnnomy  standards  lor  heavy-duty  truck  engints  and  compM 

mis  Irhaw-in  ZDOE-ZDISI 

IM 

OJG 

The  recommendation  concerning  fuel  economy  testing  and  reporting  requirements 
stems  from  the  current  discrepancy  between  the  fuel  economy  values  reported  by 
manufacturers  to  determine  compliance  with  standards,  on  the  one  hand,  and  real- 
world  fuel  economy  performance,  on  the  other.  This  discrepancy  is  already  evident 
from  the  EPA  fud  economy  sticker  displayed  on  new  vehicles,  which  shows  fuel 
economies  roughly  15%  lower  than  the  official  fuel  economies  for  r^ulatorv  pur- 
poses. It  is  eenerally  believed  that  this  adjusted  fuel  economy  is  still  too  high,  and 
that  actual  niel  economies  are  on  average  at  least  20%  below  the  official  values.  The 
savings  shown  in  the  table  above  would  result  from  the  phase-in,  over  the  period 
2006-2010,  of  a  change  to  test  procedures  and  reporting  requirements  that  reflect 
real-world  values,  EPA  is  eicpected  to  initiate  a  rulemaking  this  year  t«  address  (he 
need  for  accurate  testing  and  labeling  procedures.  The  discrepancy  between  test  val- 
ues and  official  fuel  economy  values  would  have  to  be  addressed  legislatively,  how- 


onstrated  will  meet  the  target  of  1  MBD  in  oil  savings  by  2013.  The  poUdes  above 
would  be  good  candidates  for  inclusion  in  that  package,  as  would  building  code  up- 
dates, efficiency  standards  for  residential  heaters,  and  efficiency  improvtanenta  tA 
industrial  boilers,  among  other  measures.  At  this  point  we  are  not  recommending 
that  Congress  establish  specific  policies,  but  instead  that  Congress  authorize  these 
poUcies  so  that  the  Administration  can  pick  the  best  mix  of  poudes  for  reaching  the 
stated  goal. 

A  number  of  states  are  apparently  interested  in  adopting  measures  to  aave  oil 
and/or  reduce  greenhouse  gas  emissions  absent  sufiidently  ambitious  action  at  the 
federal  level.  In  our  experience,  states  are  often  the  best  places  to  test  poUcies  for 
later  adoption  nationally.  We  believe  the  merits  of  the  measures  discussed  here  are 
already  evident,  however,  and  in  such  cases  implementation  at  the  federal  level  is 
most  effective  and  efficient.  On  the  other  hand,  should  Congress  not  be  prepared 
to  adopt  polides  of  sufScient  strength  to  bring  meeningfiil  oil  savings,  they  snould 
leave  these  measures  for  the  states  to  implement  as  they  see  fit. 

Question  5.  How  will  efficiency  provisions  in  the  draft  biU  aid  in  redudng  natural 
gas  prices?  How  did  we  derive  our  savings  estimates? 

R^pouse:  To  achieve  the  dramatic  natural  gas  cost  reductions  noted  in  my  testi- 
mony, the  U.S.  will  need  to  reduce  electricitv  and  natural  gas  use  by  about  4-G% 
over  the  next  five  years.  The  provisions  in  the  draft  bill  only  bring  us  about  one- 
third  the  way  towards  this  goal,  and  therefore  the  impacts  of*^  these  polides  on  nat- 
ural gas  prices  will  be  more  limited  (while  we  have  not  explidtly  analyzed  Uie  im- 
pacts of  an  economy-wide  reduction  of  about  1.5%  ener^  savings,  we  speculate  that 
this  savings  might  reduce  prices  on  the  order  of  about  10%).  bk  order  to  reach  the 
4-5%  savings  threshold,  we  recommend  that  the  provisions  in  the  draft  bill  be  aufp- 
mented.  PoUdes  with  particularly  large  savings  include  the  following: 

•  Adding  additional  energy  effidency  standards 

•  Establishing  an  Energy  Effidency  Kesource  Standard 

•  Improving  the  energy  effide  .■■     - 

outhned  in  my  testimony 

•  Undertone  a  major  public  information  campaign  o 

den<7  and  specific  steps  o ■" ' 
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Our  savings  estimateB  are  based  on  computer  spreadsheet  calculations  that  use 
current  data  on  ener^  use  by  end-use  (primarily  m>m  EIA)  and  estimate  how  these 
patterns  will  change  if  Bpeofic  policiee  are  adopted.  ACEEE  is  now  preparing  e 
paper  that  will  provide  revised  estimates,  and  mil  document  the  key  assumptions 
that  underlie  these  estimates. 


National  Association  of  Regulatory  Utiuty  Commissioners 

March  14.  2005 
lie  Honorable  RALPH  M.  Hall 
Chairrtian 

Subcommittee  on  Energy  and  Air  Quality 
Houae  of  Representatives 
Washington.  D.C.,  20615 

Dear  Mr.  Chairhan:  Thankyou  for  giving  the  National  Association  of  Regulatory 
Utility  CommisBionera  (NARUC)  an  opportunity  to  preBent  our  views  at  the  hearing 
you  held  on  February  10,  2005. 

Per  your  letter  dated  February  28,  2005,  please  iind  below  NARUC's  responses 
to  your  questions.  Unfortunately,  President  Marilyn  Showalter  is  unable  to  provide 
you  with  her  reBponseB  directly,  due  to  the  expiration  of  her  term  as  a  Commis- 
uoner  on  the  Washington  Utilities  and  Transpoitation  Commission,  which  occurs  to- 
mormw.  Therefore,  I  will  be  replying  on  behalf  of  NARUC. 

Question  1.  NARUC  Bays  it  supports  FERC's  pdUcies  leading  to  economically  and 
environmentally  efficient  regional  power  markets.  What  are  environmentally  effi- 
cient" markets? 

Reaponse:  NARUC  is  supporting  policies  that  promote  markets  that  provide  an 

opportunity  for  renewable  resourceB,  energy  efficii — -"  --"-—  -" ' 

programs  to  compete  with  other  resource  options 
manner. 

Question  2,  NARUC  states  data  that  is  shared  for  reliability  should  also  be  shared 
wiui  tiie  States  and  the  public  to  monitor  for  market  abuse.  Is  the  data  that  is  cur- 
rently shared  for  reUabiliW  purposeB  useful  in  a  review  for  market  power?  What  ad- 
ditional  data,  if  any,  woula  be  needed  for  market  power  monitoring? 

Response:  In  the  past,  many  regional  electric  markets  throughout  the  country  ex- 
perienced price  spikeB  of  unusuaT  and  unexpected  proportians.  These  price  spikes 
have  led  to  curtailment  or  shutdown  of  operations  of  some  large  industrial  cus- 
tmners  and  lead  to  increased  prices  for  smaller  commercial  and  residential  cub- 
tomers.  The  high  market  price  volatility  has  raised  coocems  about  the  integrity  of 
the  markets,  leading  to  calls  from  numerous  participants,  coosumera  and  poUcy 
makers  for  investigation  and  heightened  monitoring  of  these  markets  by  regulatory 
bodiea. 

Monitoring  is  necesaaiy  to  either  confirm  that  markets  are  fimctianing  well  or  to 
determine  whether  or  not  there  are  flaws  or  market  power  abuse  which  could  raise 
prices  above  competitive  levels.  In  order  to  identify  corrective  poUcy  options  to  as- 
—  a  the  public  of  the  competitiveoesB  and  efficiency  of  the  developing  wholesale 
'  '  '^y  market  and  its  prices,  regulatory  bodies  need  access  to  data  auch  as  pro- 
auction  lor  generating  plants,  transmission  path  schedules  and  actual  flows 

State  access  to  reliability  data  would  be  a  neceasaiy,  but  not  a  sufficient,  way  for 
States  to  begin  monitoring  wholesale  markets.  Reliability  data  displays  how  the  grid 
is  being  operated  and  used.  The  other  piece  that  is  necessary  is  State  access  to 
irtiolesale  transaction  data.  This  information  is  reported  quarterly  to  FERC  causing 
a  delay  of  30  to  120  days.  Additionally,  the  information  being  reported  is  not  uni- 
firm  and  often  hides  "confidential"  information.  This  situation  should  be  rectified, 
should  consider  requiring  FERC  to  post  all  transmission  and  wholesale 

n  data  on  bulletin  boards  State  regulators  can  access. 

To  titB  extent  data  ib  already  shared  among  market  participants  for  puiposes  of 
rdiabili^,  delaying  or  witliholding  access  to  the  data  by  regulators  cannot  be  justi- 
fied on  the  grounds  it  is  commercially  sensitive. 

Question  3.  NARUC  states  FERC  should  establish  a  merger  review  process  that 
allows  for  effective  State  participation.  How  are  States  prevented  today  from  effec- 
tively partidpatiDg  at  F^RC  in  merger  review  proceedings?  Do  States  review 
ebaagfi  in  cmtrol  of  generation  assets  located  within  their  States? 

Response:  State  commiBsionB  can  be  impaired,  in  some  instances,  in  their  ability 
to  partidpate  in  FERC  merger  review  proceedings  ae  a  result  of  the  combination 
of  State  rales  pnhibiting  prejudgment  of  State  cases  and  the  fact  that  State  ap- 
piTTval  is  also  needed  for  utility  mergers  or  similar  proceedings.  For  example,  in 
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some  States  that  have  not  reBtructured,  applications  for  merger  or  joining  an  RTO 
are  reviewed  in  proceedings  on  their  own  docliets.  However,  there  may  be  situationa, 
particularly  in  restructured  States,  where  the  aame  isn't  true.  Many  States  do  re- 
view changes  in  the  control  of  generation  assets  located  within  those  States,  If  a 
utihty  wishes  to  transfer  control  over  one  or  more  of  its  generating  units  to  another 
entity.  State  approval  must  be  obtained  before  such  a  transfer  can  be  effectuated. 

Question  4.  What  is  NARUC's  position  on  "economic  dispatch"?  Should  a  State  re- 
quire a  public  utility  meeting  the  power  needs  of  its  customers  to  use  the  most  eco- 
nomical facihties  available? 

Response:  NARUC  is  not  aware  of  any  traditionally-regulated  State  that  doesn't 
require  economic  dispatch  currently.  For  example.  States  generally  require  their 
utilities  (at  the  risk  of  a  cost  disallowance)  to  dispatch  their  generating  facilities  in 
merit  order,  subject  only  to  any  transmission-related  limitations.  Moreover,  the 
States  expect  utilities  to  purchase  power  if  they  can  do  so  more  cheaply  than  the; 
can  generate  it.  Any  customer  or  generator  that  believes  that  a  utility  is  not  making 
the  most  efficient  dispatch  or  power  purchase  dedstons  has  the  right  to  challenge 
the  inclusion  of  the  utility's  costs  in  retail  rates  or  to  bring  a  complaint  action  alleg- 
ing imprudence  on  the  part  of  the  utility. 

Additionally,  there  are  legitimate  reasons  why  some  States  might  choose  not  to 
require  their  utilities  to  purchase  the  power  needed  to  serve  native  load  in  an  atffji- 
nized  market  priced  on  the  basis  of  generator  bids,  as  is  the  case  in  some  RTO  opi- 
ated markets.  For  example,  a  State  may  make  the  determination  that  the  cost  of 
this  type  of  resource  procurement  plan  might  exceed  the  costs  of  procuring  power 
using  traditional  economic  dispatch  methods.  Therefore,  this  is  an  issue  that  ought 
to  be  resolved  on  a  State  by  State  basis  allowing  each  State  to  determine  the  meth- 
od in  which  retail  electric  service  is  provided  within  the  borders  of  that  State. 

Question  5.  Should  States  reqiiire  competitive  bidding  before  the  acquisition  at 
construction  of  additional  generation  by  the  local  utility? 

Response:  Most  States  do,  in  fact,  require  utihties  to  conduct  some  sort  of  RFP 
process  before  constructing  additional  generation,  although  the  rules  under  which 
such  procurement  processes  are  conducted  vary  from  State  to  State.  There  are  a 
wide  variety  of  factors  that  a  State  might  reasonably  consider  appropriate  for  use 
in  evaluating  a  utility  construction  decision,  with  those  factors  varying  from  State 
to  State.  For  example,  one  State  might  have  concerns  about  the  market  riidc  aasoci- 
ated  with  reliance  on  purchased  power  arrangements  (particularly  relatively  short 
term  ones)  rather  than  self-build  options.  Similarly,  a  particular  State  might  want 
to  encourage  the  use  of  certain  types  of  renewable  generation  and  feel  that  a  utili^ 
self-build  option  might  better  efllectuate  that  State's  policies  that  procurement  on 
the  open  market,  P^ally,  State  economic  development  considerations  can  reason- 
ably play  a  role  in  the  resource  procurement  process  as  well.  As  a  result,  given  the 
wide  variety  of  policies  that  a  State  might  reasonably  attempt  to  implement,  the  im- 
position of  federal  resource  procurement  rules  would  be  inappropriate. 

Thank  you  for  the  opportunity  to  clari^'  some  of  the  NARUC  positions  included 
in  our  testimony.  We  would  be  pleased  to  provide  you  and  your  staff  with  any  addi- 
tional information  you  may  require. 
Sincerely  Yours, 

Charles  D.  Gray 
Executive  Director 


The  Honorable  Ralph  M.  Hall 
Chairman 

Subcommittee  an  Energy  and  Mr  Quality 
Committee  on  Energy  and  Commerce 
U.S.  House  of  Representatives 
Washington  DC.  20515-6115 

Dear  Chairman  Hall:  Thank  you  for  the  opportunity  to  respond  to  additional 
questions  for  the  record  of  the  Subcommittee's  hearing  on  the  "Energy  Poli^  Act 
of  2005:  Ensuring  Jobs  for  Our  Future  vritb  Secure  and  Reliable  Bnei^y/' 

As  I  testified  at  the  hearing  on  February  10,  the  Edison  Electric  Institute  strmul)' 
supports  enactment  of  comprehensive  energy  legislation  substantially  similar  to  Uie 
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of  the  Energy  Polity  Act  of  2005  would  certainly  be  consietent  with  that  goal. 

IWnk  you  again  for  the  opportunity  to  provide  additional  input  for  the  committee 
hearing  rectnrd.  We  look  forward  to  working  with  you  and  your  colleagues  to  prompt- 
ly ennct  comprehensive  energy  legialatioii  in  the  109th  CongresB. 
Sincerely, 

Thomas  R.  Kuhn 
Enclosure 

cc:  The  Honorable  Rick  Boucher,  Ranking  Member 
Subcommittee  on  Energy  and  Air  Qu^ty 

EEI  Responses  to  Additional  Subcommittee  Questions 

Quettion  1.  What  role  does  hydropower  serve  in  the  Western  electricity  grid  and, 

■pedfically,  how  the  current  hydro  licensine  process  currently  hinders,  or  might 

hmder,  the  abili^  to  provide  consumers  witn  a  reUable,  reasonably-priced,  supply 

rf  electricity? 

Response:  Hydropower  is  a  critical  resource  for  the  western  electricity  grid. 
llirDUfllout  the  West,  total  installed  generating  capaci^  is  approxiinately  177,000 
IfW,  M  which  a  little  less  than  30  percent,  or  approximately  63,000  MW,  is  hydro- 
power.  In  Washington,  Orenm,  and  California,  the  role  of  hydropower  is  even  great- 
er, with  approzimBtely  42,600  MW  of  the  total— 102,000  MW  installed  generating 
tmadty  beuig  hydropower.  [U.S.  Department  of  Energy  (DOE)  Energy  Information 
Aibniiustration  (ElA)  Annual  Electric  Generator  Report  (EIA-860)  2003  data]  The 
Ktoal  share  of  power  generated  from  hydropower  facilities  may  vary  in  any  given 


nar,  however,  as  license  conditions  or  the  availability  of  water  in  drought  years  af- 
Mct  power  {Hoduction.  Nevertheless,  hydropower  generation  is  a  significant  compo- 
' ' '  ' '  by  any  calculation. 

'dropower  plays  an  important  role  in  the  reliabiUty  and 

■fbrdability  of  electricity.  Because  electricity  is  generated  by  the  flow  of  water 
throu^  tuibines  and  without  the  thermal  constrsinta  of  other  generating  tech- 
nologies, hydropower  possessea  a  quick  start  capabUity  that  enablea  power  to  be 
brou^t  on  line  quickly,  even  following  an  outage.  Absent  license  constraints,  the 
ability  to  attjust  Sow  levels  quickly  to  increase  or  decrease  power  production  also 
makes  bydiopawer  especially  valuable  and  well-suited  for  peaking  generation.  Hy- 
drapower  is  also  a  renewable  resource  with  aigniiicant  air  emissions  beneflts. 
Poaiped  storage  and  hydro  facilities  with  reservoirs  also  provide  a  storage  capacity 
that  provides  flexibility  throughout  the  year  and  over  the  course  of  the  day  in  power 


"nm  cinrait  h^dro  licensing  process  hinders  the  ability  to  use  hydropower's 
miiqne  charactenstica  to  help  provide  rehable,  reBsonably-priced  electricity.  The 
Ftdaral  Power  Act  (FPA)  requires  the  Federal  Energy  Regulatory  Commission 
InsitC)  to  balance  a  variety  of  interests  in  making  a  license  or  license  renewal  deci- 
sion. OvtK  time,  however,  the  interpretation  of  the  mandatory  conditioning  authority 
provided  to  the  federal  resource  and  state  water  quahty  agencies  has  resulted  in 
snlgu^tian,  rather  than  a  harmonization,  of  these  other  interests  to  the  dictates  of 
those  agencies.  These  agendea  need  not  consider  the  power  production  impacts  of 


ir  OHidilaons  or  prescriptions,  and  they  are  not  required  to  achieve  their  ei 

..jtal  protection  goals  in  a  way  that  reduc"    "" "  ' '  '"  — j.-.-- 

ccntnd,  or  other  values. 


TFwntfl'  protection  goals  in  a  way  that  reduces  the  impact  to  power  production,  flood 


. requirements,  restrictions  on  ramping  rates,  a  proliferation  of  on- 

sile  and  off-site  mitigation  requirements  and  a  host  of  other  hcense  conditions — 
aome  valid  and  neceesary  for  environmental  protection  and  some  not — can  reduce 
the  amount  of  power  any  facilily  can  generate  or  render  projects  uneconomical.  In 
such  a  situation,  when  tne  owner  of  the  facility  decides  to  surrender  the  license  or 
agrees  to  shut  down  a  project  in  the  face  of  pressure  to  remove  some  dam  faciUties, 
t£at  renewable  generating  capacity  can  be  permanently  lost  to  the  nation  and  must 
be  replaced  tfaroudi  power  generated  elsewhere.  Recent  replacement  power  has 
ccote  from  gBS^fired  generation. 

^le  hydro  ii"«i""g  n£oma  provisions  of  the  House  discussion  draft  energy  bill 
will  help  Imdropower  to  continue  to  serve  its  unique  role  by  providing  a  process  for 
nquiring  me  federal  resource  agencies  to  consider  alternative  approaches  to  meet- 
ing their  ^>nvii'fT""**"t-'*^  obisct'"  '' 

t^aty.  Udoes  not  d ^_ ^^ 

Irihal  inwJvement  in  the  licensing  process,  nor  does  it 

'Is  that  FERC  eaid  the  federal  resource  agencies  are  required  ti 
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Question  2.  Can  you  explain  to  the  coniinitt«e  how  the  conference  report  provides 
si^i^cant  help  in  removing  disincentives  that  discourage  investment  in  trans- 
nuBBion  and  helps  to  strengthen  the  transmission  iniraBtmcture  and  enhance  the 
benefits  of  competition  for  consumers? 

Response:  Provisions  to  enhance  the  transmission  infrastructure  that  are  con- 
tained in  the  H.R,  6  conference  report  are  among  the  primary  reasons  for  EEFs  sup- 
port for  the  conference  report.  These  provisions  are  ^itremely  critical  to  our  indus- 
try to  help  ensure  that  the  transmission  grid  remains  reliable  and  capable  of  meet- 
ing the  demands  of  competitive  electricity  markets.  We  strongly  support  their  inclu- 
sion in  any  ener^  bill  considered  by  the  109th  Congreas. 

While  investment  in  transmission  aystems  has  increased  recently,  with  about  $4 
billion  being  spent  annually,  the  bulk  of  the  new  transmission  being  built  is  to  help 
serve  local  load  and  connect  new  generation  facilities  to  the  grid.  The  level  of  invest- 
ment in  long-distance,  high-voltage  wires,  particularly  to  interconnect  regitms,  has 
not  kept  pace  with  the  growing  demands  being  imposed  on  the  system.  Si^n^cantly, 
the  number  of  circuit  miles  of  high-voltage  and  extra-high-volta^  transmission  lines 
(188kV  and  above)  owned  or  operated  ^  shareholder-owned  utilities  has  grown  bj 
only  2.5  percent  annually  since  1999.  lliese  are  the  so-called  "irunkline"  &dlitie( 
that  are  so  critical  for  moving  electricity  around  and  between  regions  of  the  country. 

While  there  are  many  provisions  in  the  energy  bill  that  are  designed  to  improve 
the  transmission  system.  I  want  to  focus  on  those  of  particular  int^'CSt  to  EEl  and 
its  member  companies: 

First,  the  mandatory  reliability  provisions  are  essential  to  help  Btren^^tfaen  trans- 


that  would  develop  and  enforce  mandatory  reUabihty  rules  on  all  maritet 
pants,  with  FERC  oversight- 

The  H.R.  6  conference  report  also  contains  provisions  to  help  facilitate  the  Biting 
of  needed  transmission  facilities.  The  siting  provisions  would  grant  FBRC  backstop 
siting  authority  for  transmission  projects  in  DOE-designated  "national  interest  elec- 
tric &anBmission  corridors"  if  a  state  could  not  or  wotild  not  grant  the  necesiaij 
permits  within  one  year.  The  conference  report  also  authorizes  DOE  to  act  as  lead 
agency  to  coordinate  all  authorizations  and  environmental  reviews  required  under 
federal  laws  to  site  facilities. 

Even  though  transmission  Unes  and  natural  gas  pipelines  serve  essential^  the 
same  purpose — to  move  large  amounts  of  energy  across  long  distances — their  dtiiig 


the  authority  to  go  to  FERC  for  their  siting  permits  ai ^ 

domain.  This  authority  was  modeled  after  sunilar  authority  that  Congress  granted 
to  hydroelectric  power  developers. 

However,  individual  states  currently  have  jurisdiction  over  whether  and  where  to 
build  new  transmission  lines.  Each  state  may  have  different,  even  conflicting,  i»- 
quirements  to  site  a  line.  When  siting  a  new  transmisBion  line  that  crosses  state 
borders,  utilities  must  seek  multiple  state,  county  and  local  permits  and  apftanik, 
often  resulting  in  lengthy  building  delays.  In  the  case  of  some  transmisBion  lines, 
it  has  taken  literally  a  decade  or  more  to  gain  these  approvals. 

Most  state  siting  laws  do  not  recognize  the  role  new  entities  such  as  regkinal 
transmission  organizations  (RTOs)  will  play  in  transmission  planning,  nor  do  tiMT 
specifically  allow  for  the  consideration  of  broader  regional  benefits  of  new  tnw- 
misBion  hnes.  By  their  very  nature,  RTOs  will  take  a  regional  approach  tmnrd 
transmission  expansion  planning.  But,  if  states  consider  only  intrastate  benefits  sni 
not  regional  benefits,  they  may  have  little  choice  under  state  law  but  to  reject  a  pn- 
posed  line,  even  if  the  benefits  to  the  region  are  significant.  In  many  cases,  old  state 
siting  laws  also  fail  to  allow  independent  transmission  companies—relatively  new 
entities  in  electricity  markets— to  get  the  necessary  permits  to  build  t""         ■--'  — 


Transmission  expansion  also  is  highly  vulnerable  to  pubhc  sentiinent  aoainit 
'luilding  any  infrastructure  projects,  expreased  in  the  colormi  acronyms  NIMB¥  (not 
n  my  backyard),  NOPE  (not  on  planet  Earth)  and  BANANA  (build  absolutely  noth- 


ing anywhere  near  anyone}.  This  sentiment  is  especially  strong  when  a  ti . . 

line  must  be  built  through  an  area  that  believes  the  benefits  of  the  new  line  will 
accrue  to  another  area  and  not  theirs. 

If  these  trends  continue,  they  will  inevitably  threaten  the  reliabiUty  of  the  balk 
power  system  and  undermine  the  consumer  benefits  of  wholesale  competition. 

The  transmission  system  is  being  asked  to  meet  the  same  type  of  demands  and 
obUgations  as  natural  gas  pipelines.  Natural  gas  pipeline  expansion  has  been  undtf 
the  oversight  of  FERC  for  decades  because  it  is  composed  oi  an  interstate  network. 
The  transmission  grid  also  has  evolved  into  an  interstate  network,  and  our  industry 
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needs,  at  a  Tniniimiin,  the  transmission  siting  reforms  c»ntained  in  the  H.R.  6  con- 
ference report. 

Hie  ynvuaoOB  in  the  H.R.  6  cxinference  report  related  to  coordination  of  federal 
aathonzationB  al>o  are  critical  to  our  industry.  The  unnecessarily  complicated,  time- 
^•nM^iTwif^^  and  difficult  multi-jurisdictional  federal  permitting  process  to  site  energy 
ftdlilieB,  indndin^  authorizations  for  siting  transmission  lines  across  federal  lands, 
is  another  mqjor  impediment  to  building  new  transmission.  In  some  areas  of  the 
eonutiT,  this  is  the  principal  impediment, 

nrablems  with  the  federal  permitting  process  include  (1)  a  severely  fragmented 
pmcesa,  where  each  fedto^  agency  with  potential  jurisdiction  has  its  own  set  of 
rules,  timelines  for  action  and  processes  for  permitting:  (2)  the  tendency  by  federal 
agencies  to  require  multiple  and  duplicative  environmental  reviews;  (3)  a  failure  to 
oxirdinate  wit£  any  state  siting  processi  and  (4)  a  lack  of  harmonized  permit  terms 
from  one  agency  to  the  next. 

tiie  open  non-discriminatory  access  provisions  ("FERC  hte")  in  the  H.R.  6  con- 
feisnce  report,  while  not  as  strong  as  we  would  prefer,  also  are  essential  to 
strengthen  the  transmisBion  grid  and  enhance  the  benefitB  of  competition  for  con- 
sumera.  Govemmentowned  utilities  and  electric  cooperatives  collectively  own  and 
mmAe  about  32  percent  of  the  nation's  transmission  system,  but  in  some  regions 
that  figure  is  mum  higher.  In  the  Paciiic  Northwest,  the  federal  Bonneville  Power 
Administration  (BPA)  alone  owns  and  controls  nearly  three-quarters  of  the  region's 
hi(^-vcdtage  transmission  capacity.  The  entire  state  of  Nebraska  and  most  of  Ten- 
■MMSe  an  aerved  by  non-jurisdictional  utilities,  yet  they  are  integrated  into  a  multi- 
■tate  tranamiasion  grid. 

Tlufle  taanomiBsion  owners  are  not  subject  to  the  same  level  of  FERC  jurisdiction 
orer  tranBmission  that  apolies  to  shareholder-owned  utilities.  Under  FERC's  Order 
No.  888,  FISKC  requires  all  shareholder-owned  utilities  to  provide  open  transmission 
■ecpss  to  any  third-par^  wholesale  power  seller. 

Acccrding  to  a  December  2002  GAO  report,  "Lessons  Learned  From  Electricity  Be- 
ftmctarin^,'  becauae  of  FERC's  lack  of  jurisdiction  over  government-owned  utilities 
and  elecbic  cooperatives 

FESC  hfu  not  been  able  to  prescribe  the  same  standards  of  open  access  to 

the  tnumnission  system.  This  situation,  by  Umiting  the  degree  to  which  market 

partzdpants  can  make  electricity  transactions  across  these  jurisdictions,  will 

limit  tne  ability  of  restructuring  efforts  to  achieve  a  truly  national  competitive 

•lectricity  syatem  and,  ultimately  will  reduce  the  potential  benefits  expected 

from  restructuring. 

Mthout  tiie  "FERC  lite"  open  access  transmission  provisions  in  the  enei^  bill, 

|Kiinniment«wned  utilities  and  electric  cooperatives  that  own  significant  portions  of 

Ute  truumiasion  grid  can  refuse  to  provide  open,  non-discriminatory  access  to  their 

jvision  is  not  retained 
:>  provide  open  access 

_.     .  ._ e-by-case  basis  or  to  rely 

a  FKRC  reciprocity  retguirementa.  The  case-by-case  approach  is  time- 

f  and  cumbersome,  resulting  in  only  one  market  participant  at  a  time 
joeaa  to  one  particular  nopjunsdictional  utility's  transmission  system. 

r  impifftant  transmission  provision  is  the  one  authorizing  federal  utilities 

tajain  volnatarify  en  RTO  or  independent  system  operator  (ISO).  Because  many  of 
Qm  ftdeoral  utilities  own  significant  amounts  of  transmission,  their  participation  in 
*  '   ~  's  critical  to  the  success  of  those  organizations  and  to 
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a  additaon.  the  native  loatT  service  obligation  provision  is  critical  to  ensure  that 
till  ■aiiiiiji  eatities  have  sufficient  access  to  the  transmission  system  to  meet  their 
atr/ka  obligations  to  consumers.  This  assurance  helps  reduce  uncertainty  in  elec- 
trid^  maneta,  and  uncertainty  in  a  highly  capital-intensive  industry  is  not  condu- 
ova  to  invaatmant. 

Aaoibar  oitical  tranamiasion  provision  in  the  H.R.  6  conference  report  is  the 
touamiaaion  InfraatrwAure  investment  provision,  requiring  FERC  to  issue  a  rule  re- 
t<mtmg  trananuaciaQ  rates  to  benefit  consumers  by  reducing  transmission  conges- 
tion.  HiiajHOriMan  also  helps  to  assure  the  recovery  of  all  prudent  costs  of  com- 
reliabihty  standards  and  provides  additional  incentives  for 


_t  provision  by 

a  ia  ahort-sighted.  As  we  mentioned  in  our  written  testimony,  ac- 
-Tber  2001  FERC  "Electric  Transmission  Constraint  Study,"  trans- 

e  Wp  only  6  percent  of  the  current  average  monthly  electric  bill 

for  retail  oonauman.  On  the  other  hand,  generation  costs  make  up  74  percent  of  the 
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age  bill.  By  reducing  traneiiniBsion  ctmgestion,  inveatmenta  in  new 


FERC  estimates  that  a  $12.6  billion  increase  in  transmission  investmeDt  would 
add  only  87  cents  to  an  electric  cuBtomer'a  average  monthly  bill.  But,  mnce  in- 
creaaed  transmisBion  investment  will  help  reduce  congestion  and  enable  lowra'  cost 
power  to  reach  conaumers  more  easily,  FERC  anticipates  that  the  net  benefits  to 
overall  electric  bills  could  be  potentially  quite  large. 

The  voluntary  transmission  pricing  plan  language  in  the  H.R.  6  conference  report 
is  an  extremely  important  provision.  This  provision  addresses  the  impwlant  prin- 
ciple of  cost  causation  and  ensures  that  transmission  providers  who  are  not  cur- 
rently members  of  RTOs  or  ISOs  have  the  same  pricing  flexibiUty  that  FERC  allmra 
transmission  providers  in  those  organized  markets.  We  address  this  provision  more 
extensively  in  question  #4. 

We  also  believe  that  repealing  PUHCA  will  help  attract  significant  amounts  of 
new  investment  capital  to  the  industry.  We  strongly  support  the  FUHCA  proviaioiu 
in  the  H.R.  6  conference  report.  By  imposing  limitations  on  investments  in  the  regu- 
lated ener^  industry,  PUHCA  acts  as  a  substantial  impediment  to  new  inveatm^t 
in  energy  infrastructure,  keeping  billions  of  dollars  of  new  capital  out  of  the  indus- 
try. As  a  result,  we  believe  that  this  outdated  statute  has  contributed  to  the  failnie 
oi^the  electricity  infrastructure  to  keep  pace  with  growing  electricity  demand  aitd 
the  development  of  regional  wholesale  markets. 

Under  PUHCA,  a  registered  holding  company  must  confine  its  operations  to  a 


vents  utility  companies  from  investing  capital ^ ^ , _. , 

ting  off  a  valuable  potential  source  of  domestic  capital  investment  in  needed  energjr 
faolities  and,  ironically,  fostering  the  very  kind  irf  concentration  in  regional  energy 
markets  that  FERC  is  trying  to  reduce. 

The  H.R.  6  conference  report  contains  provisions  that  would  repeal  FUHCA  and 
transfer  consumer  protections  to  FERC  and  the  states.  These  provisions  are  HiTnilar 
to  PUHCA  repeal  language  that  has  been  included  in  every  major  electricity  bUl 
considered  by  Congress  over  the  last  decade,  and  which  Have  been  endorsed  Vj 
every  Administratian — Republican  and  Democratic — since  1982.  They  shoold  be  in- 
cluded in  the  energy  bill  again  this  year. 

Finally,  the  provision  in  the  tax  title  of  the  H.R.  6  conference  that  pravidM  fiv 
enhanced  accelerated  depreciation  for  electric  transmission  assets  is  an  easentinl 

E revision  for  our  industry.  While  we  appreciate  that  the  tax  provisionH  in  the  KDMrg/ 
ill  are  under  the  iurisdiction  of  another  committee,  we  believe  stron^y  Uiat  uie 
U.S.  tax  code  should  be  amended  to  reduce  the  depreciable  life  for  electric  trans- 
mission assets  from  20  to  15  years,  similar  to  the  tax  treatment  governing  oUur 
mfgor  capital  assets.  Currently,  transmission  assets  receive  less  ftvorable  tax  tnsl- 
ment  than  other  critical  infrastructure  and  technologies.  Tliis  provisima  wiU  be  ex- 
tremely valuable  in  encouraging  greater  investment  in  the  tranunission  infirastHie- 

Question  3.  What  is  EEI's  position  on  the  Standard  Market  Design  provisiaD  in 
the  discussion  draft?  Should  Congress  be  concerned  about  FERCs  current  SHA  or 
market  power  policies?  If  so,  why? 

Standard  Market  Design 

The  Standard  Market  Design  <SMD)  provision  (Section  1236)  in  the  diacuMhrn 
draft  is  part  of  the  overall  compromise  comprising  the  electricity  titJe,  whicli  we  sup- 
port.  While  EEI  has  sought  constructive  solutions  to  the  issues  raised  by  FEBCl 
SMD  proposal  in  2003,  the  sweeping  proposal  has  caused  significant  o 
number  of  EEI  member  companies  ana  other  stakeholders,  especially  u 
gions  of  the  country.  FERC's  proposal  is  still  pending,  bo  Ulose  concerns 
resolved. 

EEI  supports  pursuing  more  effective  wholesale  markets  tiirou^out  the  Unitsd 
States  bei^use  properly  structured  competitive  wholesale  msneta  benefit  con- 
sumers. The  SMD  proposal  does  not  provide  sufficient  emphasis  on  addraMJng  tha 
considerable  differences  wiiich  exist  in  regions  around  the  nation,  particulariy  in  the 
Southeast  and  West,  in  the  areas  of  planning,  siting  and  resource  adecpacy. 

For  instance,  the  SMD  proposal  would  confine  current  transmissim  ownerv  to 
being  the  builders  of  last  resort  when  it  comes  to  transmission  planning.  EE!I  be- 
lieves all  options  for  building  new  transmission  facilities,  including  current  oiwnen, 
should  be  preserved.  We  encouraged  FERC  to  support  all  cost-enective  caption*  ftr 

getting  transmission  built,  includmg  integrated  utilitieB,  j— *——'—»  ' :_;— 

companies,  and  merchant  transmission  entities. 


yGodgle 


The  propoeed  SHD  rule  would  afiect  importaiit  state  interests,  but  it  would  pro- 
vide an  iiuulequate  framework  to  foster  essential  state  cooperation  and  input  needed 
far  reooual  institatioiui  to  wcxk  eSectively.  It  is  especially  important  to  work  closely 
with  the  states  in  the  areas  of  regional  plannioK  and  resource  adequacy.  The  re- 
BDonsilnlities  imposed  on  utilities  and  state  regulators  by  state  law  with  regard  to 
planning,  adequacy  of  service  and  siting  must  be  respected  and  state  cooperation 
must  be  achieved. 
SMAIMarket  Power 

While  the  situation  may  not  recmire  l^slation  at  this  time,  Congress  should  be 
ccmcerned  about  FEBC's  current  SMA  and  market  power  policies,  and  we  urge  Con- 
gress to  exercise  its  oversight  role  to  monitor  these  poUcies. 

First,  there  is  a  growing  conflict  between  FERC  and  state  regulatory  commission 
jurisdiction  over  the  approvEil  of  generation  resource  procurement  decisions  made  by 
jurisdictional  utihties. 

Id  many  states,  approval  for  a  utihty  to  buy  a  generation  plant  or  purchase  power 
depends  on  whether  the  state  regulatory  commission  deems  that  the  acquisition  or 


However,  iriwre  such  a  state-approved  purchase  is  from  a  company  not  affiliated 
with  the  utiU^,  FERC  may  rqect  the  acquisition  on  the  basis  that  the  acquisition 
raises  wholesale  market  power  concerns  under  FPA  Section  203,  without  taking  into 
account  impcwtant  state  considerations  for  approving  the  transaction.  Similarly, 
iriiere  such  a  state-approved  purchase  is  from  an  affihate  of  the  utility,  FERC  may 
rriect  the  acqniaitian  if  the  utihty  does  not  comply  completely  with  new  competitive 
solicitation  guidelines  that  FERC  established  in  2004  in  the  Ameren  case,  even 
thouf^  some  of  the  gnidelioes  misht  dearly  confUct  with  the  resource  procurement 
processes  approved  by  state  regulatory  commissions.  FERC's  case-by-case  approach 
br  developmg  pcdicy  on  resource  procurement  issues  is  creating  substantial  regu- 
latory uncertain^  and  is  affecting  important  investment  decisions  on  infrastructure 


„ s  should  therefore  be  concerned  that  this  jurisdictional  conflict,  if  not  re- 
solved, has  the  potential  te  negatively  impact  the  reliabihty  of  electric  service  by 
disrupting  the  generation  resource  procurement  process. 

Second,  Iset  year  FERC  established  an  interim  market-based  rate  approval  proc- 
ess under  Section  205  of  the  FPA  that  includes  a  new  test  for  assessing  the  presence 
t£  generatitm  market  power.  EEI  is  concerned  that  this  new  test  does  not  ade- 
quate t^e  into  account  the  native  load  obligations  of  vertically  integrated  utihties 
mil  villi;  retail  customers.  We  are  also  concerned  that  it  does  not  take  into  account 
actual  market  conditions.  So  we  have  proposed  an  additional  test  to  the  Commission 
that  we  belierve  accomplishes  these  eoals. 

Congress  should  be  concerned  that  if  FERC's  new  test  is  not  modified  signifi- 
cantly, thrac is  the  potential  that  the  m^ority  of  non-RTO  vertically  integratedutO- 
itiea  uat  do  not  have  market  power  will  be  excluded  frvm  participating  through 
HUU^et-based  rates  in  the  competitive  wholesale  market.  This  coulo  unnecessarUy 
limit  Uie  liquidity  of  wholesale  maricets  to  the  detriment  of  other  market  partici- 
pants and  their  customers, 

Quegtum  4.  What  is  EEPs  position  on  the  Voluntary  Transmission  Pricing  Plans 
provisions  in  the  discussion  draft?  How  does  this  provision  compare  to  FERC's  cur- 
rent pohi^  on  transmission  pricing  plans  to  fairly  allocate  costs  caused  by  the  need 
to  upgrade  or  construct  transmission  facilities?  What  changes,  if  any,  would  EEI 


Bumest  to  these  p: 
Response:  EEI 


supports   the  Volimtaiy  Transmission   Pricing  Plai 


(Sedion  1242)  of  the  discussion  draft  and  believes  they  are  an  integral  part  of  the 
padtafle  rf  transmission  investment  incentives  in  the  energy  bill. 

Wfl  Mieve  that  Section  1242  provides  transmission  providers  the  fiexibihty  to 
propose  TsriouB  approaches  to  fund  transmission  construction;  the  provision  ex- 
pressly states  that  any  pricing  plan  may  contain  a  number  of  different  methodolo- 
me^  tfifhifffwe  direct  assignment  of  costs,  participant  funding  or  rolled-in  pricing. 
FkkC  has  to  find  the  pricing  plan  results  in  rates  that  are  Just  and  reasonable  and 
not  unduly  discriminatory  or  preferential  and  that  the  transmission  costs  are  as- 
rigaeA  in  a  ftir  manner.  And,  the  provision  does  not  affect  cost  methodologies  em- 
l^^ed  by  an  RTO  or  ISO  authorized  prior  to  the  date  of  enactment  of  the  provision. 
We  belierve  this  eeaentially  nrandfathers  transmission  pricing  plans  adopted  by  the 
HTOs  in  the  Northeast,  the  Midwest  ISO  (MISO)  and  Southwest  Power  Pool  ISPP). 


that  cause  transmission  costs  to  be  ii 
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costs.  This  principle  is  embodied  in  the  Tramework  for  the  Continuing  Develop- 
ment of  a  Competitive  Wholesale  Market  for  the  Benefit  of  Consumers'  released  at 
the  January  2005  EEI  Board  of  Directors  meeting.  That  document  canitaiiia  several 
principles  regarding  transmission  pricing  and  reco^iizes  that  pridi^  should  "eniure 
that  cost  responsibility  follows  cost  causation,  minimize  the  potet^ial  for  cost  shift- 
ing and  promote  efficient  siting  of  new  transmission  and  generatiJ(«i  fiacilitiee.'*  We 
believe  participant  fiuiding  is.  in  appropriate  situations,  consistent  with  these  piiii- 
ciples.  Obviously,  the  principles  also  assert  that  transmission  pricing  should  aaaun 
ftdl  cost  recovery  by  the  transmitting  utility. 

As  noted  in  our  response  to  tguestion  #2  and  also  in  our  teBtimony|  EEI  supports 
many  incentives  for  transmission  investment  in  the  enerCT  bill,  includiiig  acceler- 
ated depreciation  for  transmission,  incentive  pricing,  FERC  backstop  siting  author 
ity,  and  reforms  to  the  federal  permitting  process.  Participant  fiinding  is  an  ei- 
tromely  important  transmission  incentive.  We  also  rect^nize  that  other  areas  of  the 
country  may  choose  different  approaches  to  fund  transmission,  and  Section  1242 
reo^nizes  EUteraative  funding  proposals  as  well. 

The  Voluntary  Transmission  Pricing  Plan  provisions  allow  transmisaion  providerB 
outside  of  organized  markets  the  same  pricing  flexibility  currently  allowed  to  RTOa 
and  ISOs. 

When  a  transmission  provider  must  construct  network  upgrades  to  meet  a  request 
for  transmission  service  or  interconnection.  FERCs  policy  has  been  to  allow  the 
transmission  provider  to  charge  customers  the  higher  of  embedded  costs  of  trans- 
mission (with  the  cost  of  the  network  upgrades  rolled  in)  or  the  incremental  cert 
of  the  network  upgrades,  but  not  the  sum  of  the  two. 

FERC,  however,  does  allow  RTOs  and  ISOs  to  directly  assign  the  cost  of  new  net- 
work facihties  to  a  transmission  customer  that  would  liot  be  in  its  bvnsmissioii  ex- 
pansion plan  '^ut  for"  the  request  for  new  transmission  service  by  that  tranamissioii 
customer,  provided  that  the  transmission  customer  receives  well-defined  ri^ts  to 
use  the  transmission  network  in  return. 

Where  a  customer  receives  rights  in  exchange  for  direct  cost  assignment,  and  at 
the  same  time  obtains  access  to  the  network  in  exchange  for  an  embedded  cost  ac- 
cess fee,  FERC  has  found  that  the  customer  is  paying  separate  charges  for  aeparatc 
services  and  that  this  does  not  constitute  "and"  pricing. 

Section  1242  of  the  discussion  draft  extends  this  pricing  flexibili^  that  is  cor 
rently  only  offered  to  RTOs  and  ISOs  to  all  transmission  providers.  It  protects  !>•■ 
tive  load  customers  from  being  assigned  costs  that  would  not  be  incurred  "tnit  fbr* 
a  request  for  new  transmission  service.  At  the  same  time,  it  upholds  the  Commifl- 
sion's  prohibition  of  "and"  pricing  by  exphcitly  not  requiring  a  par^  requesting  aan 
transmission  service  to  pay  both  the  incremental  upgrade  cost  and  a  roll«d-in  |Kice 
for  transmission  that  includes  the  cost  of  the  network  upgrade.  It  also  [HVvidH 
transmission  rights,  monetary  credit,  or  other  Commission-approved  compauatkn. 

EEI  does  not  suggest  any  changes  to  Section  1242  or  any  other  {novisHMl  in  the 
electricity  title.  As  we  have  stated  before,  while  we  recognize  that  every  stakefaaUer 
would  probably  change  something  in  the  electricity  title,  that  title  represents  nuoiT 
years  of  negotiations  and  is  a  balanced  compromise  that  should  be  included  is  attf 
energy  bill.  

Section  1242  is  well  designed  to  providepricing  flexibihty  to  all  FERC  juIi■d■^ 
tional  transmission  providers  outside  of  RTOs  and  ISOs.  It  closely  mirrors  comat 
Commission  pricing  policy  apphed  to  RTO  and  ISO  transmission  praviders,  audit 
upholds  the  Commission's  prohibition  on  "and"  pricing. 


American  Public  Power  Association  Response  foh  the  Record 

Question  I:  PUHCA  encourages  regionalization  of  markets  by  requiring  the  intv- 
connection  and  integration  of  utility  assets.  FERC,  the  SEC,  and  all  ma£«t  enMiti 
support  its  repeal.  Why  should  the  PUHCA  of  1935  not  be  repealed  and  r^riscad 
with  a  modernized  law? 

How  does  the  proposed  increased  access  to  books  and  records  by  Fedaral  and 
State  regulators  not  offset  the  effect  of  PUHCA  repeal? 

With  regard  to  PUHCA  repeal,  can  you  explain  how  consumers  are  better  otT 
keeping  wOhng  investors  out  of  an  industry  that  desperately  needs  new  inTealmait 
and  infrastructure? 

AFPA  Response:  1)  The  requirements  that  the  Public  UtiUty  Holdiiig  Campanr 
Act  imposes  on  registered  holding  companies,  including  that  they  tqierate  in  a  dis- 
crete ge<wraphic  region  and  that  the  operating  utihties  are  integrated  and  inter 
connected,  were  intended  to  ensure  effective  regulation  of  multi-state  atalitjr  holdiiv 
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ccsnpaniea.  Despite  the  attentJon  paid  to  utility  restructuring  and  deregulation  over 
the  last  decade,  the  fact  remaina  that  many  utilitiee  are  regulate  1  iionopolies  and 
most  are  able  to  eierciae  considerable  market  power.  Effective  regulation,  therefore, 
coatiiiues  to  be  necessary  to  protect  consumers  and  investors. 

PUHCA  repeal  debates  have  an  argument  du  jour  quality.  Two  decadea  ago, 
FUHCA  repeal  arguments  were  based  on  the  need  to  allow  utilities  to  diveraitV  into 
noa'utihty  Dusinesses.  A  decade  ago,  partial  repeal  through  the  "exempt  wholesale 
generator*  (BWG)  provision  included  in  1992's  Energy  PoBcy  Act  was  based  on  the 
propositaon  that  it  would  promote  competition.  Todav,  repeal  is  advocated  based  on 
the  perceived  need  to  enhance  capital  formation  and  support  the  creation  of  trans- 
mission  companies.  There  has  beat  as  well  a  common  thread  running  throiogh  these 
debates— that  PUHCA  is  no  longer  required  to  protect  investors  or  consumers. 

Consider  how  support  for  the  EWG  exemption  was  characterized  by  SEC  Commis- 
aionei'  Fleischman  in  testimony  before  the  Senate  Energy  Committee  on  March  14, 
1991. 

(T]he  SEC  can  advise  you,  this  morning,  of  its  belief  that  adequate  safeguards 
are  provided,  in  the  disclosure  requirements  under  the  securities  laws  adminis- 
tered by  the  SEC  and  in  the  market  itself,  for  the  protection  of  the  interest  of 
investors  in  the  securities  of  every  type  of  generating  company  and  generating 
system . . .  And  the  SEC  can  also  advise  you  of  its  belief  that  the  interest  of  con- 
sumers, generally,  can  be  protected  by  other  regulatory  entities . . , 

Exempting  wholesale  power  generators  from  the  1935  Act  would  remove  un- 
necessary r^ulation  and  encourage  competition  in  order  to  reduce  the  cost  of 
electric  power  for  consumers,  and  ultimately,  reduce  our  dependence  on  foreign 
sources  of  energy.' 
According  to  Commissioner  Fleischman,  nothing  would  go  wrong  if  Congress  were 
to  exempt  wholesale  generators  from  PUHCA.  In  the  intervening  years,  the  litany 
of  thin^  thfit  have  gone  wrong  is  startling.  Over  the  past  decade,  utility  holding 
craqMUUes  have  been  able  to  issue  misleading  financial  statements,  manipulate  affil- 
iate transactions,  and  e^and  with  no  regard  for  consumer  costs  or  welfare.  As  a 
reanlt,  investors  have  suffered  substantial  losses.  Today,  many  troubled  utility  hold- 
ing companies  with  failed  or  faltering  EWG  investments  are  facing  a  debt  crisis  of 
stagi^erin^  proportions,  and  consumers  of  these  holding  companies'  electric  utiUty 
subsidiaries  stand  in  line  to  pay  the  price. 

FUHCA  overai^t,  while  designed  to  eliminate  these  very  abuses  and  thereby  pro- 
tect investcHV  and  consumers,  failed  in  the  1990s  because  PUHCA's  protections  had 
berat  significantly  undermined  by  the  EWG  exemption.  Further,  what  remained  of 
PUHCA  was  bent,  twisted,  or  simply  ignored  by  the  SEC, 

Hie  consequences  of  total  PUHCA  repeal  are  no  longer  a  matter  of  speculation. 
To  see  what  a  world  without  PUHCA  looks  like,  one  needs  to  look  only  at  the  seri- 
ooB,  adverse  consequences  of  the  partial  PUHCA  repeal  in  1992.  Congress  must  in- 
siat  that  consumers  of  monopolistic  utility  companies  with  the  ability  to  exert  mar- 
ket power  over  competitors  and  customers  be  provided  the  effective  regulatory  pro- 
tecbon  prcnnised  and.  until  recently,  delivered  by  PUHCA. 

Tlie  final  question  raised  is  why  shouldn't  PXJHCA  be  repealed  and  replaced  with 
a  more  modem  law?  APPA  has  been  and  remains  open  to  modernization  of  PUHCA, 
as  long  as  the  important  protections  afforded  consumers  and  investors  are  pre- 
served. In  our  view,  the  repeal  of  PUHCA  proposed  in  H.R.  6  amounted  to  an  almost 
total  repeal  with  no  effort  to  modernize  the  law  or  preserve  PUHCA's  important  pro- 


APPA  has  done  extensive  research  on  the  background  of  PUHCA  and  its  imple- 
mentation,  which  has  resulted  in  our  opposition  to  its  repeal.  In  fact,  APPA  released 
a  report  in  February  2003  entitled  "The  Public  Utility  Holding  Company  Act:  Its 
fVotections  Are  Needed  Today  More  than  Ever,"  that  provides  a  detailed  history  of 
the  Act.  Should  you  wish  to  explore  this  issue  fiirther,  tiie  report  may  be  accessed 
on  APPA's  website  at:  http://www.appanet.org/files/PDFs/PUHCA0203-pdf 

a)  Althou^  APPA  supports  the  increased  access  to  books  and  records  by  federal 
and  state  r^ulators  in  the  discussion  draff,  the  provision  is  nonetheless  inadequate 
to  irffoet  the  nill  repeal  of  PUHCA  PUHCA  guards  against  several  types  of  potential 
holding  company  abuses.  For  example,  while  increased  access  to  books  and  records 
would  in  theory  allow  regulators  to  identify  holding  company  activities,  such  as 
inter-affiliate  transactions  that  result  in  undue  favoritism  and  self-dealing,  repeal 
of  the  Act  removes  the  limitations  on  these  types  of  transactions,  thereby  leaving 


■  Edward  H.  FleiKhman,  CommiBrioner  of  the  Securities  and  Exchange  Commiasion.  Oral  and 
Written  Statunenta,  testimony  befbre  the  Senate  Comniittee  cm  Energy  and  Natural  Resources. 
March  It,  1991,  puUished  in  the  Hearing  Record  for  S.  341,  Naiionat  Energy  Security  Act  of 
1991.  by  «»  O.S.  Govorainent  Printmg  Office,  1991. 
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regulators  no  remedy  once  the  transactions  are  identified.  Furthermore,  in  the  dis- 
cussion  draft,  the  access  only  goes  to  the  operating  utility,  not  the  holding  company, 
yet  t«  truly  understand  affiliate  and  subsidiary  transactians  in  order  to  fulfill  thnr 
obligation  to  protect  consumers,  regulators  must  have  unfettered  access  to  all  of  the 
holding  company  books  and  records. 

b)  We  do  not  believe  PUHCA  is  an  impediment  to  new  investment  in  new  infia- 
Btructure.  PUHCA  does  limit  the  acquisition  of  existing  utihties  by  bidding  comiw- 
nies.  Repeal  of  PUHCA  would  not  necessarily  stimulate  new  invesbnent  in  utilib 
infrastructure.  Instead,  it  would  at  best  bring  in  new  investors  whose  Amds  would 
be  used  to  acquire  utilities,  not  build  them.  Repeal  would  encourage  procrurement 
of  existing  utilities  W  domestic  or  foreign  corporations  that  have  httle  knowledge 
or  understanding  of  the  electric  utility  industry.  However,  the  steady  stream  of  rev- 
enue from  these  utilities'  captive  customer  base  makes  them  extremely  attoactivc 
takeover  targets.  Electric  utilities  would  simply  become  pawns  on  the  cihessboard  al 
corporate  acquisitions.  Under  PUHCA,  utilities  are  not  limited  in  their  abili^  to 
build  new  generation,  transmission  or  distribution  within  their  service  territories— 
and,  the  building  of  independent  wholesale  generation  is  not  restricted. 

There  has  been  no  lack  of  investment  in  power  generation  facilities  in  recent 
years.  In  fact,  many  APPA  members  are  building  or  are  considering  proposals  to 
build  new  power  plants.  The  lack  of  new  investment  in  new  transmission  infrastruc- 
ture canncA  be  traced  to  PUHCA,  The  uncertainty  involved  in  ^tting  necessary  ap- 
provals to  site  transmission  projects  is  a  major  deterrent  to  investment,  which  it 
why  APPA  supports  the  siting  provisions  included  in  Section  1221  of  the  discnssioD 
draft.  Another  deterrent  is  tne  desire  of  vertically-integrated  utihties  with  large 
generation  facilities  to  protect  their  own  generation  from  competition  by  limiting  the 
availability  of  adequate  transmission  to  their  merchant  generator  competiton 
(please  see  the  answer  to  question  3  below  for  an  additional  discussiaii  about  trans- 
mission infrastructure). 

Question  2:  APPA  supports  open  access  transmission  rules  yet  appears  to  oppOSB 
or  not  support  open  nondiscriminatory  access  provisions  applying  to  its  membm 
Why  doesn  t  APPA  think  Sec.  1231  of  Uie  discussion  draft  is  necessary? 

APPA  Response:  APPA  was  one  of  the  Btroneest  proponents  of  the  . 
to  the  Energy  Policy  Act  of  1992  that  expanded  FERC'b  authori^  U 

transmitting  utilities,  both  publicly  and  privately  owned,  to  provide  i.   . 

service  to  others.  Since  the  act  was  passed,  few  if  any  requests  have  been  made  to 
FERC  hy  parties  seeking  access  to  publicly  owned  transmission  fadlitiea.  Purtlier, 
most  APPA  members  with  transmission  facihties  have  developed  apaa  aoceta  tma- 
mission  tariffs  as  envisioned  in  FFRC  Order  Nos.  888  and  889,  under  whidi  thqi 
offer  transmission  services  to  others  comparable  to  the  service  th^  provide  to  thm- 
selves  and  post  the  availability  of  transmission  on  their  websitte.  Based  on  thil 
record,  it  does  not  appear  that  access  to  pubhcly  owned  transmission  fodlitiea  is  ■ 

In  addition,  we  have  watched  P^RC  seek  to  expand  its  jurisdiction  over  pubticiT 
owned  utilities  in  a  number  of  instances  in  the  recent  past.  Even  the  limited  wgiil» 
tive  expansion  proposed  in  Section  1231  m^ht  be  regarded  as  an  invitation  faf 
FERC  to  push  its  jurisdictional  reach. 

To  paraphrase  my  testimony  presented  to  the  Committee,  APPA  believes  that  Set- 
tion  1231  is  a  solution  in  search  of  a  problem,  and  unnecessarily  aubjecta  AFFA 
members  to  increased  FERC  jurisdiction  and  associated  costs.  However,  APPA  1m 
agreed  to  this  language  in  previous  iterations  of  the  energy  bill,  and  does  not  oppM 
its  inclusion  in  the  discussion  draft. 

Question  3:  What  specific  suggestions  does  APPA  have  to  "promote  mid-course  or 
rections"  with  respect  to  RTO  policies? 

APPA  Response:  In  answering  this  question,  we  are  drawing  from  the  APPA  doca- 
ment,  "Restructuring  at  the  Crossroads:  FERC  Electric  Pohcy  Reconsidered*  tfa«t 
was  released  in  December  2004.  It  should  be  noted  that  the  mid-courM  conectiaai 
we  recommend  in  the  white  paper  require  only  minimal  l^islative  action  (ftdml 
backstop  siting  authority  and  the  enhanced  ability  for  FERC  to  a 

market  manipulation).  We  believe  that  FERC  has  enough  existii  , 

the  FPA  to  implement  the  vast  majority  of  our  recommendationa.  Due  to  its  h 
we  are  not  attaching  this  document.  If  you  wish  to  review  it,  it  m^  be  ftui      _ 
our  website  at  http  'Jhrww .  appanet.  org/legislati ve/index.cfin?ItemNunil>enslOOO  ttm 
ItemNumber=2064&sn.IteniNumber=2064&tn.ltemNumb«^2066 

As  was  noted  in  our  testimony,  public  power  systems  In  RTO  regioos  are  experi- 
encing across-the-board  problems  with  increasing  RTO  costs,  unreeponsivejgmm- 
ance  and  over  reliance  on  market  mechanisms.  APPA  members  served  t^  Rn)s  sn 
often  unable  to  obtain  long  term  transmission  service  rights  at  a  k 
able  cost.  These  problems  impair  public  power's  abiU^  to 
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make  newjloag  tenn  gNieration  resource  arrangeinentH  neceaaary  to  provide  reli- 
■Ue  and  afioidaUe  elertric  service  to  their  conaumers  now  and  into  the  nitvire. 

In  fnHitVf,  rasianal  difiereaces  and  the  largely  negative  experiences  of  public 
power  antenu  with  RTOb  have  prompted  pubUc  power  utilitieB  id  other  regions  to 
oppcae  BTO  ezpanaiaii.  Instead,  they  are  pursing  more  cost-effective  meaos  to  pro- 
m^  infrastructure  expansion  and  maricet  efGdency  and  to  provide  open  access 
tnmamiMim  service. 

AFPA  believas  that  FEIBC  should  embrace  the  foUowing  general  pohdes  in  both 
BTO  and  non-RTO  regimie: 
■  Votttt  adequate  inveatment  in  transmission  and  genenitioa  infrastructure; 

•  B»eopaxB  and  reapect  r^ponal  industry  differences  and  preferences; 

•  BDCoarage  coBt-mective  and  not  overly  complex  regional  solutions; 

•  SuDDort  ralioDal  long-term  generation  resource  arrangements  that  are  in  turn 
by  dependable,  long-term  transmission  service  provided  at  just  and 


ethat: 

•  Load-aerving  utilities  have  the  right  to  retain  existing  transmission  rights  arising 

out  erf"  ownership,  existing  contracts  or  service  agreements  under  whatever  mar- 
ket design  is  approved  by  FBRC.  and  the  ability  in  the  future  to  obtain  new, 
lon^-term  transmission  rights  at  a  known  ana  reasonable  cost  in  order  to 
achieve  reasonable  deUvered  cost  certainty; 

•  Meanineful  mechanisms  are  provided  to  get  adequate  transmission  infrastructure 

built  m  a  timely  faijiion,  including  mechanisms  that  encourage  joint  participa- 
tion in  development  of  new  transmission  facilities  by  all  load  serving  entities 
within  the  re^on,  instead  of  relying  on  incentive  rates  of  return  and  accelerated 
depreciation  and  the  presumed  price  signals  of  Locational  Marginal  Pricing  and 
Financial  Transmission  Rights; 

•  A  pridnft  methodology  for  transmission  that  produces  reasonably  certain  and  sta- 

ble pncae  over  the  long  term  in  order  to  support  new  generation  construction 
and  long-t^m  power  supply  contracts; 

•  BTOa  are  fiilly  accountable  to  stakeholders  and  the  pubhc  for  their  costs  and  deci- 

•  BTO  governance  is  accountable  to  electric  consumers'  interests; 

•  llie  region  encompassed  within  the  RTO  footprint  makes  sense  from  a  commercial 

and  reliabihiy  perspective;  and 

•  nirou^  their  operations  and  pohdes,  that  RTOs  bring  real,  identifiable  net  cost 

aavings  to  electric  consumers. 
Additional^,  APPA  believes  that  FERC  should  respect  the  considerable  regional 
divanilT  that  exists  throu^wut  the  country  and  should  embrace  regional  alter- 
urtiTea  developed  within  re^ons  that  do  not  have  and  do  not  wish  to  have  RTOs 

br 

■  Encouraging  practices  and  institutions  that  meet  the  needs  of  specific  regions; 

•  Enabling  open  regional  transmission  planning  through  means  other  than  RTOs; 

■  Encouraging  joint  ownership  of  transmission  and  generation  that  supports  long- 

tann  power  supply  planning  while  also  helping  to  limit  market  power; 

■  Addreaaing  remtuning  residual  undue  discrimination  in  transmission  access  by  fo- 

esnn^  on  daii^ring  and  enforcing  open  access  rules; 

ng  and  ti 

n  ownera  under  their  existing  Open  Access  Transmission  Tariffs. 

AFPA  has  bean  heartened  by  recent  FERC  mitiatives  and  statements  by  FERC 

CSoDniiaaianan  that  seem  to  indicate  the  Commissioners  share  some  of  APPA's  con- 

eama.  AIPA  int*ndf  to  oratinue  to  advocate  its  views  before  the  Commission,  and 

has  aome  hope  that  its  members'  concerns  will  be  meaningfully  addressed. 

QuettioR  4:  Does  AFFA  have  any  recommendations  concerning  FEKC's  current 


e  By  way  of  clarification,  FERC's  current  test  for  asHessing  the 
noaratioo  mmfcet  power  of  public  utilities  seeking  market-based  rat£  authority  has 
fhlMigmi  from  the  'Supply  Margin  Assessment"  'SMAi  test  first  proposed  in  the  fall 
ofSOOS.  rtuSC  ia  now  anploying  on  an  interim  basis  two  generation  mark«t  power 
■eneoa,  tha  Tivotal  Stmii^  screen  and  the  "Market  Share"  scre«n.  FERC  is  also 
— — '— '~^ aD  aapecta  otita  marbA-hased  rate  policy  in  a  rulemaking  docket,  Uucliet 
■7-000. 
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The  ability  of  FERC-regulated  public  utilities  to  aell  power  at  mariMt-based  rates 
under  the  FPA  is  a  privilege,  not  a  rieht.  It  is  not  FETRCs  missiaii  to  ensure  that 
its  market-baaed  rate  regime  benefits  uie  sellers  (and  the  financial  inatitutionB  that 
have  lent  money  to  them).  Instead,  FERC'b  market-based  rat«  polidea  must  benefit 
consumers  and  their  communities  bv  ensuring  they  are  chargea  only  *^ust  and  rea- 
Bonable"  ratee,  as  CongreBB  intended  when  it  enacted  the  FPA. 

Many  small  APPA  members  are  facing  very  serious  threats  to  their  viability  be- 
cause of  lack  of  availability  of  long-term  firm  transmission  service  at  just  and  rea- 
sonable rates  and  increasir^  generation  consolidation.  These  eystems  get  few  if  an; 
bids  from  suppliers,  are  often  unable  to  obtain  transmission  to  rea^  alternative 
sources  of  power,  and  are  faced  with  dramatic  price  increases  from  local  supplien 
with  significant  market  power. 

APPA  member  experience  demonatratea  that  merely  imposing  "^obal"  gDneiic 
conditions  Isuch  as  RTO  participation)  on  market-based  rate  authorizations  msj 
have  substantial  unintended  consequences,  require  years  to  put  in  place,  and  mqr 
or  may  not  address  the  underlying  problems  (.e.g.,  generation  manet  dominaim 
compounded  by  a  dearth  of  long-term  firm  transmission  capacity  to  obtain  accoM 
to  competitive  suppliers),  APPA  believes  that  lack  of  competitive  conditions  must  ba 
addressed  througn  a  new  market-based  rate  policy  at  FERC  that  ensures  just  and 
reasonable  wholesale  rates  at  all  times.  It  is  participating  actively  in  Docket  Na 
RM04-T-000  to  achieve  this  end.  APPA's  filings  to  date  in  Docket  No.  RMO4-7-000 
are  available  on  APPA'b  website,  www.appanet.org. 

Question  5:  Please  provide  legislative  language  consistent  with  APFA's  ausgn- 
tions  to  the  Native  Load  Service  Obhgations  of  Sec.  1236  of  the  discuBsiim  £aft. 

APPA  Response:  APPA  is  not  yet  prepared  to  offer  legislative  language  en  thii 
section  to  the  Subcommittee,  but  we  are  working  with  our  members  to  proridc 
changes  that  are  consistent  with  the  suggestions  we  made  in  our  testimony.  A  mqdT 
concern  of  AFPA's  members  worth  reiterating  here  is  that  while  Section  1236  ad- 
dresses the  preservation  of  existing  transmission  rights  needed  fbr  utilities  to  BlMt 
their  current  service  obligations,  it  is  silent  on  their  ability  to  obtain  new,  lon^tena 
n  rights.  Yet  future  long-term  rights  and  predictable  * -  -■         -■-- 


Question  6:  In  your  testimony  you  state  that  you  recommend  the  deletion  at  Al 
sanctity  of  contract  provision  of  this  bill.  Doesn  t  this  provisimi  benefit  both  mji 
Wouldn't  there  be  times  when  public  power  systems  has  [sic?]  a  CMitract  and  wmiU 
not  want  the  contracting  lOU  to  break  out  of  it?  Also,  wouldn't  this  proviaiaa  pn 
vide  a  clear  cut  standard?  Without  it,  isn't  it  true  that  any  Utuation  would  DHt( 
to  start  with  establishing  a  standard  by  which  the  contract  is  evaluated? 

APPA  Response:  We  recognize  the  Subcommittee's  point  that  in  certain  i  imt. 
public  power  entities  could  be  disadvantaged  by  Commission  abrogation  of  their  cco- 
tacts  using  the  just  and  reasonable  standard  of  contract  review.  But  the  more  pn» 
ing  issue  for  most  public  power  entities  is  that  of  unequal  bargaining  power  m  ttl 
negotiations  leading  up  to  the  execution  of  a  contract.  As  we  <ulineate  in  our  tMti- 
mony,  where  two  parties  to  a  contract  do  not  have  equal  bargainins  pow«r,  At 
stronger  party  could  insist  that  the  contract  be  silent  on  the  terms  of  review,  iwiiB 
ing  in  the  application  of  the  more  stringent  Mobile-Sierra  "^blic  intereot"  Hlwiiihiif 
by  default  in  any  subsequent  litigation  regarding  the  contract.  PubUc  power  mlm 
are  frequently  the  weaker  of  the  two  parties  in  such  bargaining  situatioiu  Mr  ttc 
reasons  discussed  above  in  response  to  questions  one,  three  and  four.  BecBuM  tt9 
have  an  absolute  obligation  to  meet  the  needs  of  their  customers,  and  often  hm 
only  a  limited  number  of  contractual  options  (especially  when  obtaining  tma- 
mission  service),  they  may  have  little  choice  but  to  accept  a  contract  that  is  eaatatxj 
to  their  interest  in  t«rms  of  the  standard  of  review,  not  throui^  l^timAto  iMi|iiitil 
tions  with  the  other  party,  but  by  congressional  fiat.  Throu|^  the  applicaticHi  of  flnt 
proposed  provision,  they  could  well  be  deprived  of  the  protectioii  off  the  "juMt  aai 
reasonable"  standard  to  which  they  should  and  otherwise  would  be  entitled  nndtf 
the  FPA.  In  essence,  this  provision  substantially  undermines  the  *^ust  and  ream- 
able"  standard  itself~one  of  the  most  fundamental  consumer  protection  prcmakoa 
of  the  Act.  In  other  words,  we  believe  that  the  "clear  cut"  standard  of  ■  -  '— 
contracts  subject  to  the  Commission's  jurisdiction  should  be  the  just  and 
standard. 

While  this  provision  would  eliminate  litigation  over  which  standard  of  review  tt 
use  in  reviewing  contract  terms,  the  same  certainty  would  occur  were  the  aectioi     | 
to  provide  that  the  contract  terms  should  be  reviewed  pursuant  to  the  Ijust  and  tm-     ^ 
sonEible"  standard  unless  the  contract  provides  otherwise.  We  would  be  pleased  to 
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Btq^xnt  thla  section  if  itwere  ao  modified,  however  such  a  change  would  certeinly 
raralt  in  straig  opposition  from  those  who  would  stand  to  benefit  from  the  aection 
■■  currentW  drafted,  'nierefbre,  we  believe  the  parties  to  contracts,  not  the  Con- 
|[i  I  SIB,  shotud  determine  which  standard  of  review  should  be  used,  and  when  they 
ao  not  address  Uiis  in  their  contracts,  the  issue  will  then  be  decided  by  the  Commis- 
■kniw  the  courts. 

Wb  thN«fbre  recommend  that  this  provision  be  deleted. 

Qumation  7:  In  your  statement,  you  uree  Congress  to  explore  avenues  to  encourage 

'  it  ownership  of  new  transmisHion  facuitieB  by  all  load-serving  entities  in  a  region, 
""  ey  pld>]ic  or  private.  This  would  entice  new  investment  into  electric  infrastruc- 
.  which  APPA  is  strongly  in  favor  of.  However,  to  do  this  most  efBciently  would 
nquire  the  repeal  of  PUHCA.  How  do  you  reconcile  your  desire  for  increased  invest- 
nwnt  in  this  manner  while  discouraging  the  repeal  of  PUHCA? 

AFPA  Besponse;  As  discussed  above,  we  do  not  beheve  that  PUHCA  is  an  impedi- 
DMnt  to  transmission  investment.  And  PUHCA  is  certainly  not  an  impediment  to 
mddie  power  investment  in,  and  joint  ownership  of,  new  transmission  facilitiea. 
Mnt  b'ansmission  ownership  arrangements  exist  today  in  many  states  and  regions. 
Tb  expand  iqion  our  testimony  with  regard  to  joint  ownership  of  transmission  fadli- 
ttaa,  ire  believe  that  it  is  a  structural  solution  that  can  address  many  of  the  access- 
idsted  iMuee  that  RTOs  were  intended  to  address.  Proportional  ownership  by  those 
load  serving  entitieB  providing  service  in  the  region  is  an  effective  means  to  mitigate 
this  transmission  ma^et  power  of  utilities  seeking  market-based  rate  authority  from 
PERC.  If  the  responsibility  for  building  and  owning  the  transmission  grid  is  spread 
more  broadly  among  entitieB  serving  loads  in  a  region,  then  joint  transmission  plan- 
inns  will  be  &cititated,  simply  because  there  are  more  participants  at  the  planning 
table.  If  netwoifc  customera  of  a  dominant  regional  transmission  provider  are  en- 
Bonniged  to  buy  into  their  load  ratio  share  of  the  transmisBion  system,  transmission 
oaage  and  ownership  will  be  more  closely  aligned,  and  the  frictions  between  trans- 
miaaion-depeadent  utilities  and  transmission  owners  can  be  reduced. 

Public  power  utilities  have  participated  in  jointly-owned  transmission  airange- 
maota  for  many  years.  One  model  of  joint  ownership  that  haB  worked  for  public 
powar  is  investm^  in  a  transmisBion-only  compEiny.  There  are  two  transmiseion- 
Only  eampenies  that  are  partiaUy  owned  by  public  power  utilities.  These  are  the 
American  Tranamission  Company  and  the  Vermont  Electric  Power  Company.  A  sec- 
end  ntodel  is  ownership  in  a  shared  system.  In  shared  or  joint  transmission  systems, 
fem  or  more  load-serving  utilities  combine  their  transmission  facilities  into  a  single 
mtam.  Examples  of  pubUc  power  participation  in  shared  transmission  systems  are 
£nnd  in  Indiana,  Georgia,  Minnesota,  and  the  upper  Midwest  region. 

B— ideo  the  backstop  federal  siting  authority  included  in  the  discussion  draft,  an- 
otlwr  wi^  to  encourage  investment  in  transmission  facilities,  including  increased 
joint  ownatihip  of  transmission  facilities,  is  to  address  the  issue  of  long-term  trans- 
~* — ''"nii^ts. 


We  are  encouraged  by  FERC  Commissioner  Kelly's  comments  to  the  Committee 
sue  irfjmnt  transmission  ownership,  dated  February  15,  2005:  "Electricitv 
a  should  include  a  'Sense  of  Congress'  to  allow  the  Com 


age  grid  investment  through  stand-alone  transmission  companies  or  by  developing 
inelnaive,  joint  transmission  systems  that  enable  all  utilities  in  an  area  to  partia- 
pata." 

t^tatUM  8:  Whv  does  APPA  consider  the  Voluntary  Transmission  Pricing  Plans 
i£BaB.  1242  manoBtcK:^  Please  comment  on  such  plans  being  subject  to  FEBC's  just 
mdnaaooable  auth<Hity? 

AFPA  ReajpoDse:  Althou^  Section  1242  is  attractively  titled  "Voluntary  Trans- 
mimaaa  Kiong,"  in  practice  the  Ctmimission  would  be  required  to  accept  the  trans- 
nlntnn  pricing  metoodolcsy  proposed  by  the  private  transmission  owner  for  new 
tanmniaBon  not  remiired  iot  reUabihty  purposes.  FERC  may  reject  the  methodology 
aafy  if  it  finds  it  will  result  in  uqjust  and  unreasonable  rates.  Although  the  rates 
GhargBd  may  be  just  and  reasonable,  the  allocation  of  all  costs  to  a  specific  parly, 
H  hmoBBB  under  the  "participant  funding"  methodolo^,  may  be  inappropriate. 

APPA  ia  not  oppoaed  to  participant  funding  per  se.  We  think  that  FERC's  existing 
auUlorUy  to  detennine  appropriate  transmission  rate  design  and  cost  allocation  can 
bast  aaaure  that  the  "rignt"  customers,  i.e.  those  who  benefit  from  a  specific  trans- 
Tlriaaimn  Up^wla,  pay  for  needed  modifications,  even  if  the  right  customers  are  lo- 
cated in  a  neimfacmng  state.  This  is  especially  bo  given  that  the  customers  that 
mi^it  lanefi^fixMn  a  specific  transmission  upgrade  may  well  change  over  time,  as 
tranatniaaiaa  ^atem  usage  patterns  shift.  This  flexibiHty  is  essential  to  ensure  time- 
._iiient  to  the  weak  U.S.  transmission  infrastructure,  and  to  allow  regional 
ition  of  appropriate  methods  for  financing  and  assigning  costs  of  specific 
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prpjecta,  in  light  of  the  benefita  provided  to  specific  eaetamen  and  to  t^ie  overall  re- 
gion. 

It  is  clear  from  the  Chairman's  questions  that  he  if 
bust  transmission  infrastructure,  j 

Section  1242  would  in  fact  do  the  opposite  .^  . . , „ ^,_  _    .  , 

forcing  transmission  customers  who  nave  requested  service  to  bear  100  p 

the  costs  of  the  upgrade,  even  if  others — in  fact,  the  entire  r^on — benefit  tnm  ttu 
upgrade.  Only  the  very  largest  utilities  could  afford  to  undertake  such  bulk  tram- 
mission  upgrades,  but  these  utilities  often  benefit  fi'om  an  undernzed  grid  tlmt  pn>- 
tects  their  generation  from  competition.  In  contrast,  regional  transmissifm  planning 
and  sharea  transmission  ownership  would  promote  robust  transmission  infraatrnf- 
ture  as  we  have  also  noted  in  our  response  to  questions  three  and  seven  above. 


Quettion  1.  LPPC  appears  to  support  language  that  would  require  you  to  pnmde 
transmission  service  to  others  on  the  same  terms  and  conditionB  you  provide  your- 
self. Can  ^ou  describe  the  service  you  provide  yourselves  and  ttie  service  yon  would 
then  provide  to  others  under  this  language? 

Response;  LPPC  supports  open-access  transmission.  A  statutory  requirement  to 
require  public  power  systems  to  provide  transmission  service  on  non-rate  tflnna  and 
conditions  that  are  comparable  to  those  under  which  the  uniwulated  transmittidf 
utility  provides  service  to  itself  would  be  acceptable  to  LPPC,  Ilua  codifies  the  em^ 
rent  comparabiUU'  standard  that  non-jurisdicbonal  utilities  must  meet  under  the  re- 
quirements of  FERC  Order  888  in  order  to  receive  service  &om  jurisdictional  ntiU- 
ties.  We  believe  that  the  core  requirement  in  providing  non-discruninatory  ava  M- 
cess  transmission  service  is  providing  service  comparable  to  what  we  provide  oar 
selves. 

Generally  speaking,  public  power  systems  provide  the  following  ^pe  of  tniw- 
mission  service  to  themselves:  (1)  service  necessary  to  serve  native  load  witlun  on 
service  territoiy;  (2)  service  necessary  to  bring  power  into  our  service  territorie*  ts 

serve  our  native  load;  and  (3)  aer  ■■--■-      ■  ■  ■        -'       -  ^ ...... 

sale  to  other  utilities  outside  of  oi  .__  .  ^         .. 

ice,  to  the  extent  of  available  transmission  capacity,  to  others  on  rrauiest. 

Question  2.  Your  testimony  states  that  public  power  is  'Sinique  because  of  ytnr 
service  obligations,  non-profit  status,  etc.  What  ooligation  do  you  have  to  your  ecn- 
sumers  to  procure  for  them  the  lowest  priced  power  you  can?  where  doea  that  ollli- 


investors.  We  are  not-for-profit  entities,  which  does  make  us  dUferent.  Public  poMT 

systems  exist  for  a  variety  of  reasons  and  were  oflen  created  in  rr *"      --™- 

concems.  These  systems  are  usually  established  by  state  law  t 
again  generally  by  state  law,  to  provide  electric  service  to  t' 


The  obligation  to  serve  comes  intn  a  variety  of  s<  ,  _         ^_._ 

ance  structure  and  creation  of  the  particular  public  power  systMO.  In  0001  ^ 
stances,  the  obligation  is  imposed  by  the  orgamc  statirie  that  treated  the  atilM, 
In  others,  that  obligation  was  created  by  the  state  legislatun  in  oUier  'rgliHTll'" 
In  other  situations,  a  county  or  municipal  government  may  impose  the  iliniiiiw— I 
The  obligation  to  serve  our  customers  ana  provide  electnd^  to  them  meaiw  Ait 
we  are  required  to  provide  reliable  service  at  the  lowest  reaacmoUe  rate.  lUs  diflkn 
from  a  requirement  to  purchase  the  lowest  priced  power  and  is   ~  ''"' 

many  LPPC  members  build  the  generation  and  ' 
load  cu,stomer8 — in  order  to  ensure  reliable  servicv. 

A  wide  variety  of  procurement  requirements,  based  cm  state  and  local  law,  tn 
also  imposed  on  public  power  systems.  This  ^ects  how  and  when  we  piirrnsir 
power  off-system. 

Question  3.  What  obligation  do  you  have  to  procure  the  highest  priced  yaa  en 
for  your  power?  What  is  the  benefit  for  procuring  a  hi{^  price  for  your  pownf 

"  '    "'  e  hi^iest^ 

ing  the  lowest  price  ftn 

e  you  different  from  a  regulated  utility  in  that  respect? 


Where  wcnild  those  revenues  go?  Isn't  it  in  your  interests  to  secure  the  . 

D  for  your  power  while  securing  the  lowest  price  for  your  dtizenB?  Bow,  niM, 


Response:  Most  LPPC  member  svstems  have  b\^t  tlieir  (ranamissimi  and  nnsn- 
.    ,.    ..    .    .t.. . i___     _^^ d  reaeonaWy  pi»- 


n  systems  specifically  to  s< 
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jected.  Since  we  have  an  obli^tdon  to  first  serve  our  cuBtomera,  all  available  re- 
sources go  first  t«  accomplishing  that  otgective.  Power  is  sold  and  surplus  trans- 
miBsion  made  available  only  if  it  is  surplus  to  those  needs.  We  do,  in  some  in- 
atancee,  have  surplus  power  since  demand  is  fluid  and  will  fluctuate.  In  order  to 

efficiently  operate  and  use  the  capacity  of  oi     -.-■--  <■-  -i ....      ...     -n      .■_.  .™. 

system  sales  or  sales  into  the  wholesale  a 
generally  impact  the  price  received. 

However,  the  states  and  municipalities  mi 
a-vis  any  power  sales.  In  so  far  as  we  are  selling  power  within  our  service  territory, 
those  rates  are  set  by  a  variety  of  means — again,  either  bv  the  state  legislature,  the 
local  government,  or  the  utihtVs  governing  board.  Surplus  power  sales  are,  simi- 
larly, subject  Co  reouirements  by  the  state,  municipality,  county,  or  our  governing 
bo^d.  While  the  wholesale  market  does  sometimes  deliver  a  price  above  our  retail 
rates,  this  is  not  always  the  case. 

Unlike  investor-owned  utilities,  public  power  svstems  continue  to  be  constrained 
t^  mS  "private  use  rules"  from  making  wholesale  sales  to  non-governmental  enti- 
tiiiB  using  fadliUes  financed  with  tax-exempt  bonds.  By  way  of  background,  public 
power  systems  have  no  practical  source  of  external  financing  other  than  the  munic- 
ipal debt  markets.  Unlike  private  companies,  public  entities  cannot  issue  stock.  The 
current  private  use  rules  limit  the  extent  to  which  state  and  local  governmental 
miits  that  own  generation  financed  by  tax-exempt  bonds  are  allowed  to  let  non-gov- 
ernmental raitibes  use  those  facilities.  The  rules  provide  that  no  more  than  the  less- 
er of  10  per  cent,  or  $16  million,  of  power  generated  by  a  power  plant  financed  with 
tax-exempt  debt  ma;^  be  sold  to  a  private  entity  under  a  cu^stomer- specific  contract, 
^^olation  of  these  private  use  rules  results  in  loss  of  tax-exempt  status  for  the  bonds 

What  these  limitations  mean  in  practice  is  that  public  power  systems  can  build 
generation  with  tax  exempt  financing  to  serve  their  own  customers  and  other  pubUc 
power  systems  but  not  the  wider  wholesale  market. 

In  so  far  as  we  are  able  to  sell  surplus  power  in  the  market,  generally,  the  reve- 
nues in  excess  of  cost  are  used  to  cover  operating  costs,  pay  down  debt--generally 
lelBting  to  generation  or  transmission  facilities — or  contributed  to  the  state  or  locd 
government  as  a  'payment  in  lieu  of  taxes" — which  is  sometimes  mandated  by  stat- 
ute. 


Federal  Energy  Regulatory  Commission 

March  15.  2005 
The  nxxtraUe  Ralph  M.  Hall 
Chairman 

StAeoimnittee  on  Energy  and  Air  Quality 
Oommittee  on  Energy  and  Commerce 
UA  Houte  1^  Representatives 
Voahuvfon,  D.C.  20515 
Re:  Federal  Energy  L^islation 

Dear  Mr.  Chairman:  Thank  you  for  the  opportunity  to  appear  before  the  Sub- 
tsmmittee  on  Energy  and  Air  Quahty  on  February  10,  2005,  to  present  testimony 
ngudiilg  the  Discussion  Draft  of  the  Energy  Policy  Act  of  2005:  Ensuring  Jobs  for 
Ov  nituie  with  Secure  and  Rehable  Energy. 

Toor  letter  dated  Februaiy  26,  2005  enclosed  several  questions  by  Members  to 
'       '  .  ■•.  -  "learing  record.  I  have  enclosed  my  responses.  If  you  need  additional 

ise  do  not  hesitate  to  let  me  know. 


1  1241  of  the  bill  would  authorize  and  require  FBRC  to  do  a 
mission  incentive-based  and  performance-based  rates.  Do  you 

....  is  too  much  congestion  at  certain  transmission  bottlenecks  in  var- 

ioaa  ^rts  of  the  country?  If  so,  do  you  agree  that  incentive  and  performance-based 
ratee  are  an  afipn^iiate  vehicle  for  encouragii^  investment  in  new  transmission  to 
relieve  thia  congestion? 
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Long  Island,  Boston,  parts  of  Connecticut,  and  the  San  Frendsco  Bay  Area.  How^ 
ever,  there  are  other  current  and  future  load  pockets  around  the  country,  induding 
parts  of  northern  Virginia,  New  Orleans,  and  various  load  centers  in  the  Southwest 
Power  Pool  (SPP). 
Other  constraints  are  more  regional  in  scope.  They  include: 

•  From  the  Midwest  to  the  Mid-Atlantic.  Congestion  on  these  paths  prevent! 

cheaper  Midwestern  power  from  reaching  the  East  Coast. 

•  From  the  Midwest  to  the  Tennessee  Valley  Aathority  (TVA).  The  lack  of 

strong  connection  between  these  two  regions  prevents  Midwestern  power  &IHII 
reacluDg  markets  farther  south. 

•  From  TVA  and  the  Southern  Companies  into  Entergy.  This  transmissiai 

constraint  prevents  power  from  reaching  Enter^'s  service  territory- 

•  Into  Florida.  The  lack  of  transmission  from  the  Southern  Companies  into  Fkndt 

is  a  long-standing  constraint. 

In  response  to  the  second  part  of  your  question,  I  agree  tliat  incentive  and  per 
formance-based  rates  are  an  appropriate  vehicle  tar  encouraging  inveabnent  in  turn 
transmission  to  relieve  this  congestion.  By  enacting  section  1241  of  the  Discnuka 
Draft,  the  Congress  could  provide  greater  certainty  to  investors  and  thus  eacauragt 
quicker,  appropriate  invesbnents  in  grid  improvements. 

Question  2:  Do  you  beUeve  that  section  1241  will  help  the  Commissiim  to  avnd 
counter-productive  legal  challenges  to  its  authority  to  aOow  lucrative  and  prafam- 
ance  rates? 

Response;  Yes,  While  I  believe  the  Federal  Energy  Regulatory  Commissian  (Ctn- 
r  FERC)  currently  has  adequate  authority  to  provide  trt 


may  occur  in  the  West  either  this 

Response:  Yes.  For  example,  the  Commission  has  encouraged  the  devel<qimBnt  tt 
additional  transmission  and  generation  resources  by:  (1)  offering  finnnrial  inoentivH 
such  as  a  13,5  percent  rate  of  return  for  TranaElect's  investment  in  a  pnriect  to 


the  transfer  capacity  of  Path  15,  the  m^jor  intertie  between  northern  and 
southern  California  (a  project  which  was  completed  on  time  and  under  budget,  and 
became  operational  in  December  2004);  and  (2)  approving  proposals  for  new  gens*- 
tion  resources  such  as  Southern  California  Edison's  Mountainview  gen«raliii| 
project,  which  will  provide  1,054  megawatts  of  capacity.  Further,  the  CtHnnussia 
0  work  with  the  California  Independent  ^stem  Operator  (CAISO),  nur- 


,  D  increase  their  efficiency  and  rdiabiU^. 

With  respect  to  other  parts  of  the  West,  the  Commission  approved  an  innovalin 
rate  and  tariff  proposal  by  Arizona  PubUc  Service  Company  mat  allowed  tjie  MB- 
struction  of  a  new  Hassayampa  switchyard  and  combined  its  (q>erati<H>a  witll  tttM 
of  Palo  Verde,  effectively  creating  an  energy  trading  hub.  By  allowing  flexible  mcM 
to  markets  without  additional  b'ansmission  charges,  these  changes  allow  and  W- 
courage  the  development  of  additional  generation  resources. 

Finally,  the  Commission  has  taken  steps  to  encourage  development  at  adeqnti 
interstate  natural  gas  pipeline  and  liquefied  natural  gas  (LNG)  resouroes  to  OMBit 
supply  and  service  reliability  to  all  natural  gas  customers.  For  example,  tbe  Oott- 


1  the  West  over  the  past  several  years,  indu 


Hpeline  Corporation,  Kern  River  Gas  Transmission  Company,  IVanswaBtai 


line  Company  and  El  Paso  Natural  Gas  Company.  The  hidk  of  these 
sions  were  designed  to  serve  natural  gas-fired  electric 
as  other  growing  demands  for  natural  gas. 

Question  4:  What  is  the  current  status  of  FERC's  SMD  proposal?  . 

Response:  Following  ten  months  of  pubhc  workshops  and  confeiencea  on  the  ques- 
tions of  how  to  prevent  market  manipulation  and  market  power  abuses,  promote 
new  transmission  construction  and  capture  competitive  effidemdes  for  custanert, 
the  Commission  issued  a  proposed  rule  on  Remedying  Undue  DuainiMO&M 
Through  Open  Access  Transmission  Service  and  a  Standm^  Electricity  UoHtet  De- 
sign in  July  2002.  This  proposed  rule  was  issued  to  remedy  the  types  of  ondue  die- 
crimination  and  market  power  abuse  that  have  occurred  in  tbe  power  industfjr  nncc 
the  adoption  of  Order  No.  888  in  1996. 
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In  reaponse  to  continents  on  the  proposed  rule,  in  April  2003,  the  CommiBBion 
issued  the  Wkoiesale  Power  Markel  Platform  While  Paper  (White  Paper).  The  aub- 
stance  of  the  White  Paper  has  been  reflected  in  ConuniaBion  policy  over  the  past 
twosrears. 

l\)day,  utilities  encompaBsing  approximately  69  percent  of  the  nation's  economy 
have  formed  or  joined  Regional  Transmission  Organizations  (RTOs)  or  Independent 
SvBtem  Operators  {ISOs)  consistent  with  the  CommisBion's  guidance.  In  each  region, 
bU  market  participants  are  working  together  to  addreaa  the  issues  of  market  manip- 
ulation una  market  power  abuse,  the  expanaion  of  the  tranamiasion  ayatem  and 
competitiVB  effidendea  aa  spelled  out  in  the  White  Paper.  In  the  remaining  parts 
of  the  country,  the  Commission  ia  using  traditional  regulatory  tools  to  fulfill  its  stat- 
utory mandates.  For  those  reasons,  the  Commission  is  no  longer  working  on  the  pro- 
posed rulemaking  but  is,  instead,  focusing  on  the  individual  markets  and  utilities 
to  enanre  that  appropriate  regional  solutions  are  pursued. 

Jueation  S:  In  your  statement  FERC  su^ested  adding  authority  for  the  ERO  to 
n-  the  construction  of  new  tranamiasion  in  certain  circumstances.  Are  you  aware 
rf  any  specific  instances  where  this  authority  could  have  been  used,  i.e.,  where 
tnuumission  was  needed  but  not  built,  to  improve  system  reliability? 

Regponse:  One  example  is  the  Arrowhead-Weaton  project,  which  was  announced 
on  ^iril  15,  1999.  This  line  ia  intended  to  be  built  through  a  partnership  between 
Wisconsin's  American  Transmission  Company  (ATC)  and  Minnesota  Power.  Al- 
tliough  ATC  and  Minnesota  Power  have  expended  significant  effort  to  bring  this  line 
to  construction,  it  has  been  repeatedly  delayed  by  local  opponents  and  counties  over 
siting  issues.  Most  recently,  on  February  3,  2006,  the  Douglas  County  Board  voted 
'^'' for  the  line  to  be  sited  on  public  land. 

The  Arrowhead-Weston  line  would  strengthen  the  regional  transmission  system, 
reducing  its  vulnerability  to  disturbances.  In  June  1997,  through  a  series  of  unique 
drcumstanoee,  power  flows  on  the  transmission  system  in  Wisconsin  were  inter- 
rupted. His  prompted  extensive  studies  of  the  ayatem'a  inadequaciea,  and  the  need 
far  this  prcnect  was  reinforced  in  June  1998  when  several  Canadian  provinces  and 
sereral  IifidweBtem  states  came  close  to  a  large-scale,  regional  blackout.  According 
to  testimony  presented  to  the  Public  Service  Commisaion  of  Wisconsin  by  ATC,  all 
(f  these  studies  consistently  showed  that  the  transmission  system  needs  reinforce- 
■Unt  and  the  Arrowhead-Weston  Project  would  resolve  many  of  Wisconsin's  most 
critical  transmisaion  mobtemB. 

In  tbia  instance,  E^RC  backstop  authority  to  site  this  transmission  tine  if  the 
Electricity  Reliability  Organization  required  it  to  be  built  for  reliability  would  serve 
ttle  reliability  intereata  of  several  Midwestern  states  and  parts  of  Canada. 

Question  6:  The  bill  would  increase  dvi!  penalties  that  FERC  could  impose  in  Sec- 
tion n  of  the  FPA.  You  recommend  that  these  increased  dvil  penalties  also  be  ap- 
plied to  Section  m  of  the  FPA.  whidi  addreaaes  Procedural  and  Administrative  Pni- 
Why  is  this  dvil  penalty  authority  needed  for  administrative  and  procedural 


SMponse:  Iliere  are  two  prindpal  concerns.  First,  under  sections  301(a)  and  (b) 
eootained  in  Part  III  of  the  Federal  Power  Act  (FPA),  the  Commission  has  authority 
it  that  entities  provide  information,  documents  and  other  materials  during 
timu  and  audit     "  '       "  ■  '  ■..      . 

e  dvil  penalties 
B  for  fiulure  to 
ts  and  other  materii 

1,  while  Part  III  of  the  FPA  primarily  covers  administrative  requirements. 

it  dm  covers  important  substantive  requirements  involving  interlocking  directorates 
and  naying  dividends  from  funds  properly  included  in  a  capital  account.  For  exam- 
pis,  rn^ — section  305  prohibits  individuals  from  holding  certain  interlocking  direc- 
torates without  obtaining  prior  authorization  from  the  Commission.  The  purpose  of 
the  prnvision  is  to  prevent  conflicts  of  interest  and  the  Commission  may  authorize 
nub  interlocking  du^ctorates  only  if  there  would  be  no  adverse  effect  on  public  or 
private  interests.  However,  the  Commission  has  no  dvil  penalty  remedy  for  persons 
that  &il  to  obtain  Commission  approval  to  hold  an  interlocking  directorate  or  other- 
wise violate  the  provision  or  orders  thereunder. 

Que*tian  7:  In  your  statement  FERC  discussea  the  progress  made  thus  far  on  price 
tnuunarency  in  the  electric  and  gas  markets  and  makes  several  recommendations  re- 
garduig  price  r^MTting. 

a.  FEBC  currently  requires  the  electronic  filing  of  quarterly  transaction  reports. 
Non-BDVenmiental  agendes  voluntarily  report  much  of  the  same  information 
omtamed  in  FERCs  quarterly  reports  on  a  daily  basis.  Based  on  FERG's  expe- 
rience numitoring  these  markets,  how  successful  is   ' 
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ing  of  electric  and  gas  traneactions? 

Reaponae:  The  electronic  filing  of  quarterly  reports  applies  only  to  electric  trans- 
actiona  and  only  to  wholesale  sales  by  jurisdictional  public  utilities.  The  CommisBicni 
designed  the  Electric  Quarterly  Report  (EQR)  to  fulfill  the  statutory  requiremeot 
under  section  205(c)  that  "every  public  utility  shall  file  with  the  CommiBBioii — 
schedules  showing  all  rates  and  charges  for  any  transmission  or  sale  sulgect  to  the 
iuriadiction  of  the  ComniiBBion.''  The  details  and  quantity  of  the  infbnnatton  col- 
lected in  the  EQR  are  significantly  different  from  the  survey  data  reported  voltm- 
tarily  to  price  index  developers. 

The  EQR  ia  an  after-the-fact  filing  of  the  previous  calendar  ouarter'B  jurisdicticnal 
contracts  and  transactions.  The  Commission  posts  submitted  data  on  its  website  fiir 
public  access.  The  Commission  does  not  convert  the  data  into  wei^ted  average 
prices — functions  routinely  performed  by  price  index  pubUahers. 

To  require  routine  timely  reporting  of  both  electric  and  ni  ' 
and  obtain  a  complete  picture  of  the  market,  the  Commissioii 


=ompJ.  . 
authority.  First,  the  Commission  would  need  authority  to  collect,  on  a  Toutuie 
sales  and  purchase  information  from  all  wholesale  sellers  of  electric  enargf,  inclaO- 
ing  governmental  entities  (such  as  power  marketing  agencies  and  municipal  utili- 
ties) and  electric  power  cooperatives.  Second,  the  Comnuasion  would  need  soditicmal 
authority  to  require  aubmiaaion  by  all  wholeaale  sellers  of  natural  kbb,  given  the 
substantial  numoer  of  transactions  now  exempt  from  the  Ckummssion^  Natural  Gas 
Act  (NGA)  jurisdiction.  It  is  important  to  point  out,  however,  that  any  extension  of 
the  Commission's  FPA  or  NGA  information  collection  authority  to  entities  that  are 
not  currently  subject  to  the  Commission's  comprehensive  regulatory  autliority  would 
not  result  in  such  entities  becoming  jurisdictional  for  any  other  purpoaes.  "ITSe  legis- 
lative text  contained  in  Chciirman  Wood's  February  14,  2005  response  to  Congreas- 
man  Dingell  would  addresa  the  authorities  needed. 

b.  FERC  Buggeats  the  framework  for  market  transparency  should  be  the  name  for 

both  the  electric  and  gaa  markets.  Why  should  there  be  no  differeance?  Siould 
the  statutory  provisions  be  the  same,  provided  changes  are  made  aa  FERC  Bug' 
geated  in  its  statement? 
Response;  The  Commission's  information  collection  authority  would  be  less  eon- 
fusing  if  the  same  general  framework  were  contained  in  both  the  FPA  and  NGA. 
Also,  the  most  consistent  result  wot^d  be  achieved  if  the  maxktt  tranaparMicy  Man- 
sions of  each  statute  were  aa  similar  as  possible.  The  goal  and  autAmitieB  uuHild 
be  the  same,  and  differences  should  be  considered  only  to  the  e 
by  the  different  natures  of  the  two  commodities. 

c.  You  state  that  FERC  should  have  the  tools  to  step  in  and  reqaire 

there  is  a  problem.  Please  describe  the  apecific  tools  FERC  believes  it  needs. 
Response:  If  voluntary  price  reporting  is  not  succesafial,  the  Commission  Bhoald 
have  the  authority  to  require  reporting  by  all  market  participants,  subject  to  appn- 
priate  rules.  The  authority  should  extend  to  both  sellers  and  buyers  in  wboUMle 
enei^y  transactions.  In  addition,  the  Commission  should  be  given  the  authcri^  to 
rely  on  a  non-governmental  entity  to  perform  the  tasks  of  collecting,  screening,  cil- 
culating,  and  disseminating  price  information  to  market  participants,  almg  with  ■ 
means  of  generating  the  revenue  necessary  to  support  such  functions. 

d.  Why  shouldn't  Congreas  grant  exceptions  to  the  gas  reporting  requireuMntiT 

Aren't  there  sufficiently  small  pipeluie  operators  wno  may  trade  rarely,  if  mr, 

in  transactional  amounts  to  affect  the  markets? 
Response:  Exceptions  for  small  sales  or  purchases  of  natural  gas  would  be  batts 
dealt  with  in  rules  issued  by  the  Commission  than  in  legislation,  so  that  the  cocc^ 
tions  can  be  broadened  or  narrowed  more  flexibly  in  response  to  futoic  ta- 
cumstances.  The  Commission  has  been  quite  responsive  to  these  sorts  of  raqneatl 
in  developing  regulations. 

e.  FERC  suggests  Congress  consider  a  private  entity  for  the  electric  and  gas  mat- 

kets  reporting  function.  What  are  the  pros  and  cons  of  allowing  a  private  enti^ 
to  compile  this  data? 

Response:  Independent,  non-governmental  entities  are  often  the  best  choice  to  per- 
form specific  technical  functions  in  market  environments.  In  partdcular,  indepenaeot 
non-governmental  entities  prove  effective  when  they  provide  a  range  of  benefits  to 
market  participants  under  government  oversight. 

The  "pros"  of  making  use  of  an  independent  non-govemmental  enti^  include:  (1) 
the  customer  credibility  of  an  independent  entity;  (2)  aelf-^ovemanoe  under  mlse 
well  understood  by  participants  ana  by  the  Commission;  (3)  the  efficient  aUE^  to 
collect,  screen,  process,  and  disseminate  an  enormous  volume  i^  data  dai^  uia  {i) 
the  abili^  to  finance  operations  from  fees  for  access  to  the  price  data  produced  from 
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mai^et  perbcipants,  intereated  coiuultantB  and  analyats,  and  governmental  agen- 
cies with  oversi^t  responsibilities. 

"ConH"  might  include  (1)  leas  credibility  becauae  the  collecting  entity  is  not  a  gov- 
ernmental agency  and  (2)  possible  linutations  on  regular  Conunisaion  acceas  to 
transacticHi  data  t>ecauae  of  confidentiality  agreements  with  voluntary  participants. 
The  first  possible  "con"  could  be  remedied  through  an  effective  governance  structure 
dedgned  tA  enhance  credibility  across  induatrv  suppliers,  customers  and  resellers. 
The  second  could  be  managea  through  careful  deaign,  in  advance,  of  Commission/ 
entity  relationahips.  Any  solution  would  need  to  deal  with  these  potential  issues  ef- 
fectively. 

PERC  ofTers  four  recommendations  regarding  i 
plain  the  rationale  behind  (the  proa  and  c 
tions? 

Response:  The  first  reconunendation  waa  that  statutory  authority  should  permit, 
but  not  require,  an  electronic  price  reportiDg  system.  The  industry  has  made  sub- 
Btontisl  improvementa  in  all  facets  of  price  diacovery  under  the  guidance  of  the 
Commiasiof  B  Julv  2003  Policy  Statement.  Policy  Statement  on  Natural  Gas  and 
Electric  Price  IndUxa,  104  FERC  161,121  (2003).  If  this  progress  continues,  there 
iBsy  be  no  need  for  a  mandatory  price  reporting  program.  If,  however,  the  current 
voluntary  system  proves  to  be  inadequate  in  the  future,  the  Commission  should 
have  the  authority  to  establish  mandatory  price  reporting. 

The  second  recommendation  waa  that  the  Commiaaion  should  be  able  to  require 
all  maiket  participants  to  provide  price  information,  aul^ect  to  appropriate  confiden- 
taalily  protection.  Under  the  current  voluntary  price  discovery  system,  price  infor- 
matJoD  is  supplied  to  independent  price  index  developers  both  from  companies  sub- 
ject to  the  Commission'a  juriadiction  and  from  companies  outside  the  Commission's 
jimsdictitnt.  If  a  mandatory  reporting  system  ia  required  in  the  future,  the  Commis- 
aion  should  be  able  to  require  that  all  participants,  including  both  sellers  and  buy- 
en,  contribute  transaction  data.  Otherwise,  the  Conunission  will  not  have  a  com- 
pnjiensive  understanding  of  what  is  going  on  in  the  market-place, 

lie  third  recommendation  was  that  the  Commission  be  able  to  rely  on  external 
commercial  companies  to  collect  and  publish  price  information.  This  is  the  inde- 
pendent, non-gnvemmental  entity  as  discussed  in  response  to  (Question  7e. 

The  fourth  recommendation  is  that  the  savings  clause  referring  to  the  Commodity 
Futures  Trading  Commission  (CFTC)  ahould  be  modified  so  aa  not  to  inadvertently 
Umit  the  Commission's  existing  authority  to  conduct  investigations.  Under  section 
307  d[  the  FPA  and  section  14  of  the  NGA,  the  Commission  currently  has  broad  au- 
thority to  obtain  information  from  persons,  or  to  subpoena  witnesses,  if  relevant  to 
an  investigation  under  the  statutes.  The  CFTC  savings  clause,  as  currently  worded, 
oould  be  construed  as  precluding  the  Commission  from  exercising  its  statutory  au- 
tbarity  to  obtain  information  directly  from  any  entity  if  that  information  is  relevant 
to  the  FERC  investigation.  Any  savings  clause  for  the  CFTC  should  make  clear  that 
thmre  is  no  change  to  the  Commission's  existing  broad  authority  to  collect  informa- 
tion directly  from  entities  if  necessary  in  conducting  investigations  under  the  FPA 
and  NGA.  It  should  be  noted  that  the  abihty  to  obtain  information  directly  from  an 
euUty,  when  needed  to  conduct  an  investigation,  does  not  equate  to  regulation  of 
such  entity,  or  impede  any  other  governmental  agency's  regulation  of  such  entity. 

Quegtion  8:  How  would  FERC  define  "economic  dispatch'7  What  criteria  would  be 
used?  Wl^  should  "economic  dispatch"  apply  only  to  a  multi-atate  utility?  Why  not 
hare  it  awly  in  aaj  r^onal  market  and  to  any  entity  supplying  power  to  its  cus- 
tomen?  Shoold  Caa^ress  nant  FERC  authority  to  have  it  apply  to  traditionally 
non-jnrisdicticnal  oibties?  Would  a  focus  on  economic  dispatch  increase  reliance  on 
■hort-tenti  markets  at  the  expense  of  mid-  and  long-term  markets? 

RMponae:  The  Commission  has  not  formally  defined  "economic  dispatch."  Staff  be- 
lieras  one  appropriate  definition  would  be  ''the  operation  of  the  integrated  trans- 
misnm  and  electric  power  supply  systam  in  a  manner  that  schedules  and  econonti- 
caliy  prioritizeB  all  available  electric  generation  resources,  including  proposed  offers 
firam  independent  power  suppliers,  so  as  to  minimize  the  cost  of  elecmc  power  used 


critwion  ia  whether  a  utility's  dispatch  n 
taBoeia  rdiably. 

All  ntiiitiee  should  use  economic  dispatch  as  defined  above.  The  reason  for  giving 
the  CmnnUMion  o^Udt,  direct  authority  to  require  economic  dispatch  for  a  multi- 
-'-'e  utilily,  but  not  ibr  others,  is  that  dispatm  costs  for  a  multi-state  utility  are 
srally  contndled  or  allocated  by  a  FERC-regulated  contract  among  the  utUit/s 
'*  ~g  companies.  States  would  be  leas  able  to  require  economic  dispatch  in  these 
lancea,  compared  to  their  ahihty  to  regulate  single-state  utilities. 
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I  do  not  advocate  that  Congress  ^ve  the  Commissicxi  the  anthority  to  require  eoo- 
nomic  dispatch  by  non-iniblic  utilities.  While  those  utilities  should  use  economic  dis- 
patch, any  foilvire  to  do  so  can  be  addressed  by  means  other  than  expanding  the 
CommisBion's  iurisdiction.  However,  public  utilities  should  offier  to  purchase  excess 
power  available  for  sale  by  non-pubhc  utihtiee  and  include  such  purchasea  in  their 
economic  dispatch,  when  such  purchases  will  reduce  costs  for  cuBtomers  (rf  public 
utilities. 

Economic  dispatch  should  not  increase  reliance  on  short-term  mai^ets  at  the  ex- 
pense of  loDger-term  markets.  Economic  dispatch  should  minimize  costs  in  shot- 
term  markets,  but  buyers  and  sellers  both  would  benefit  from  conducting  much  cf 
their  trading  in  longer-term  markets.  However,  in  order  to  ensure  that  all  genera- 
tors have  the  opportunity  to  fiilly  recover  both  the  fixed  and  incremental  costs  <£ 
their  facilities,  longer  term  contractual  arrangements  would  be  a  necessary  com- 
plement to  the  inclusion  of  independent  generation  in  any  economic  dispatch  pro- 
gram. 

Question  9:  If  Congress  grants  F^RC  emergency  authority  to  approve  temporaiy 
changes  to,  or  temporarily  suspend,  tariff  provisions  on  file  with  the  Commiatum  as 
suggested  by  FEkC  in  your  testimony,  now  would  PERC  define  "market  power 
abiue'7  What  conditions  may  be  appropriate  to  suspend  tariffs  beyond  the  30-day 
period,  if  any? 

Response:  The  Commission  has  not  expUdtly  defined  "Market  power  abuse.'  At 
times,  the  Commission  has  defined  market  power  in  ways  similar  to  the  definitJOD 
in  the  Department  of  Justice  Merger  Guidelines,  i.e.,  "Uie  abiUI^  of  a  seller  to  pr^t- 
ably  maintain  prices  above  competitive  levels  for  a  significant  period  of  time."  Ap- 
plying this  principle,  however,  requires  careful  analysis  of  spednc  drcumstanoea,  to 
froperly  distinguish  legitimate  competitive  practices  Irom  abuses  oi  mariut  power. 
'or  example,  in  the  context  of  market-based  rates  for  pvdilic  utilities,  ibia  Commis- 
sion now  uses  two  indicative  screeoB  (a  pivotal  supplier  screen  and  a  wholesale  mar- 
ket share  screen)  and,  if  a  utility  fails  either  screen,  a  more  detailed  "delivraed  prka 
tost"  is  required.  Also,  in  response  to  the  market  manipulation  during  the  Wcatnn 
energy  crisis,  the  Commission  has  adopted  rules  prohibiting  "actions  or  transwdiaiu 
that  are  without  a  legitimate  business  purpose  and  tnat  are  intended  to  or 
foreseeably  could  manipulate  market  prices,  market  conditions,  or  market  rules,,.* 
Any  future  findings  of  "market  power  abuse"  presumably  would  be  based  on  these 
concepts  or  related  concepts  in  prior  Commission  decisions. 

I  do  not  know  at  this  time  what  precise  conditions  might  warrant  suspension  of 
tariffs  beyond  the  SO-day  period.  However,  as  an  example,  if  market  conditiool 
would  allow  potential  abuse  of  market  power  or  threaten  reliabihty  of  service  for 
a  foreseeably  temporary  period  longer  than  30  days,  a  suspension  of  cartiiin  tsiiff 
provisions  (or  perhaps  suspension  of  market-based  rates)  might  be  appropriate. 

Question  10:  Briefly  describe  FERC's  SMA  proceeding.  What  is  its  status?  How 
does  F^RC  define  "market  power",  if  at  all,  in  such  proceeding? 

Response:  For  IS  years,  the  Commission  has  used  a  fbur-prong  test  to  assess  Ott 
eligibility  of  an  applicant  for  electric  market-based  rate  authority:  (1)  whether  the 
applicant  or  its  amiiates  have,  or  have  adequately  mitigated,  generatioo  maiktt 
power;  (2)  whether  the  apphcant  or  its  affiliates  have,  or  have  adequately  mitigated, 
transmission  market  power  (sometimes  called  vertical  market  power);  (3)  triuttw 
the  applicant  or  its  affiliates  can  erect  barriers  to  entry  into  the  maniet;  and  (4 


whether  there  are  concerns  involving  the  applicant  that  relate  to  aEBliate  abuse  ■ad' 
~ir  reciprocal  dealing.  In  November  2001,  tne  Commission  adopted  the  Subtly  Uv- 


n  Assessment  (SMA)  roethodoli^  as  a  new  way  to  measure  whether  the  mipliciri 
._ 1^^_  [naritet  power.  After  several  rounds  of  public  ctmunent  ana  s  two- 


day  technical  conference  on  how  the  Commission  should  measure  esneratii 

power,  in  April  2004  the  Commission  replaced  the  SMA  methodMogy  with  two  in- 
terim screens  that  are  indicative  of  the  presence  of  market  power  in  generotuMi:  the 
uncommitted  pivotal  suppher  screen  and  the  uncommitted  market  share  iKirinil  Ib 
contrast  to  the  SMA  meUiodology,  in  measuring  generation  maAet  power  the  new 
interim  screens  specifically  recc^gnize  utihty  commitments  te  serve  native  load  CH- 
tomers.  long-term  power  sales  obUgations,  and  generation  that  utiUties  need  to  lutf 
as  operating  reserves  to  backup  their  other  capacity  that  is  in  operation.  The  Gvrn- 
misBion  has  used  the  new  interim  screens  to  process  numerous  electric  ma^et- 
based  rate  filings.  If  a  utility  fails  either  screen,  the  Commission  uses  a  more  de- 
tailed "dehvered  price  test,"  for  the  generation  market  power  prong.  The  Conunis- 
sion  has  also  initiated  a  generic  rulemaking  proceeding  (Docket  No.  RM04-7)  to  coo- 
sider  whether  to  retain  or  modify  the  four-prong  test,  including  whether  to  retaiB 
or  modify  the  interim  generation  market  power  screens.  The  CommissitHi  did  net  h- 
phcitly  define  the  term  "market  power"  in  these  proceedings,  but  the  two  ii 
screens  and  the  dehvered  price  test  are  tools  for  evaluating  market  pr 
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Question  11:  Without  legislation,  can  FERC  address  the  fundamental  problem 
with  hjdro  Uceneing  process — namely,  the  fact  that  federal  resource  agencies  man- 
date restrictive  conditiDns  on  the  operations  of  hydropower  projects  without  either 
comprehensive  analysiB  of  their  impacts  or  an  independent  review  of  the  conditions? 

Response:  No.  Section  4(e)  of  the  FPA  requires  the  Commission  to  include  in  U- 
censes  issued  within  reservations  of  the  United  States  such  conditions  as  the  Sec- 
retary )rf  the  department  under  whose  supervision  the  reservation  falls  deemi 


operate 
the  Con 


fishways  prescribed  by  the  Secretaries  of  Commerce  and  the  Interior.  While 

Commission  analyzes  these  conditions  and  prescriptions  in  its  environmental 

documents,  it  must  accept  them,  and  therefore  cannot  act  independently  on  them. 
It  should  be  noted  that  the  proposal  in  Title  11  would  place  requirements  on  the  fed- 
eral resource  agencies  with  respect  to  their  development  of  conditions  and  prescrip- 
tiona,  but  in  no  wi^  Ktpands  or  otherwise  alters  the  Commission's  authority  con- 
cerning these  matters. 

Queatitm  12:  Is  FERC's  HP  process  a  substitute  for  the  hydroelectric  language  in 
title  n  of  the  discussion  draft?  Please  explain. 

Rsspcmse:  No.  The  integrated  hcensing  process  (TT.P)  establishes  a  process 
thmu^  which  environmental  review  can  begin  and  issues  can  be  identified  at  an 
early  stage  in  the  hydroelectric  licensing  process.  If  all  parties  cooperate  in  the  TI.P 
and  conduct  their  activities  in  a  coordinated  fashion,  the  Commission  should  receive 
all  necessary  information,  including  mandatory  conditions  and  prescriptions,  such 
that  it  can  issue  a  license  in  a  timely  manner.  However,  while  the  ILP  might  affect 
the  timing  fiw  the  development  by  the  federal  resource  agencies  of  their  mandatory 
conditions  and  proscriptions,  it  does  not  alter  the  manner  in  which  they  develop 
tfaran — i.e.,  the  ILP  does  not  give  the  Commission  the  authority  to  revise  or  reject 
mandatory  conditions  or  prescriptions.  Since,  as  noted  above,  the  FPA  requires  the 
Commissim  to  accept  mandatory  conditions  and  prescriptions,  it  lacks  authority  to 
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ment  of  Interior  make  tiie  hydroelectric  language  in  Title  A  of  the  Discussion  Draft 
nnnecessary?  Please  explain. 

Response:  No.  The  Department  of  the  Interior's  rulemaking  may  or  may  not  ac- 
eompliBh  the  i^iectives  of  the  proposed  leeislation,  but  is  not  yet  finalized.  It  is 
Conimission  staiTB  understanding  tliat  the  Department  of  Commerce  is  deciding  to 
wh&t  extent  it  concurs  with  Interior's  procedures.  The  Department  of  Agriculture  at 
one  time  had  a  process  for  internal  review  of  mandatory  conditions,  but  no  longer 
does  so. 

Queation  14:  Currently,  what  is  the  appeals  process  in  a  hydroelectric  relicensing 
proceeding?  How  would  that  change  under  the  proposed  legislation  in  Title  II? 

RMpoise:  After  the. Commission  issues  a  hydroelectric  Ucense,  aggrieved  parties 
ou^  petitioQ  the  Commission  for  rehearing.  After  the  Commission  acts  on  rehearing, 
•  pariT  who  has  sou^t  rehearing  may  then  seek  review  of  the  Commission's  ordere 
in  Uie  United  States  Courts  of  Appeals.  Under  the  proposed  legislation,  the  federal 
iMonree  agencies  would  be  required  to  provide  a  formal  opportunity  for  review  of 
d  mandat4»7  conditions  and  proscriptions  within  those  agencies. 

, ion  IS:  Some  parties  have  claimed  that  the  proposed  changes  to  hydro- 
electric licensing  may  result  in  a  violation  of  due  process.  Does  FERC  agree?  Please 
'  in. 
iponse:  I  am  not  aware  of  the  exact  naturo  of  the  referenced  concerns.  How- 
ever, some  parties  have  alleged  that  the  proposed  legislation  is  problematic  because 
it  would  require  the  federal  resource  agencies  to  consider  those  alternatives  to  man- 
dattoT  cOBCutioins  and  proscriptions  proposed  by  license  appHcante.  and  would  per- 
mit the  agencies  to  consider  alternatives  raised  by  other  entities.  I  do  not  consider 
thia  to  be  a  defidenn  in  the  proposed  legislation.  Allowing  the  agencies  to  consider 

-** "~'e  proposed  by  entities  other  than  license  applicants  should  give  those  en- 

rtunity  to  be  heard. 

k)  the  changes  proposed  in  the  Energy  Policy  Act  of  2005  work  with 

nothing  inconsistent  between  the  proposed  legislation  and  the 


QucrttoB  16:  Do  the 

FESCi  ILP  woeeetf? 

Reeponse:  niere.is 
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Question  1 7:  American  Rivera'  testlinony  states  tliat  if  the  language  in  the  Energy 
Policy  Act  of  2005  were  in  effect,  the  recent  Tapoco  settlement  would  not  have  oc- 
curred? Doea  FERC  agree? 

Response:  No.  I  have  no  reason  to  beUeve  that  this  would  have  been  the  case,  and 
see  nothine  in  the  proposed  legislation  that  would  have  a  negative  effect  on  the  Mt- 
tiement  of  nydroelectric  liceoBing  proceedings. 

Question  18:  American  Rivers'  testimony  states  that  the  Energy  FoUi?  Act  erf  2006 
would  not  bring  current  hydroelectric  projects  up  to  today's  environmental  stand- 
ards. Does  FERC^ee? 

Response:  No.  The  Commission  is  required  by  the  FPA  to  Ucenae  only  prcqeda 
that  are  best  adapted  to  a  comprehensive  plan  fi^  the  development  of  the  waterways 
at  issue,  giving  equal  consideration  to  power  and  development  purposea,  and  to  en- 
vironmental and  other  nonpower  purposes.  Pursuant  to  uese  standarda,  any  license 
issued  by  the  Commisaion  will  bring  prqjecta  up  to  current  environmental  stand- 
ards. The  proposed  legislation,  while  potentially  increasing  the  efBciency  and  equi^ 
of  the  licensing  process,  would  not  have  any  impact  on  the  standards  by  which  the 
Commission  deteTToines  what  conditions  to  include  in  a  license. 

Question  19:  If  FERC  loses  its  LNG  siting  case  in  the  9th  Circuit,  will  it  afiect 
just  that  site  or  could  it  have  greater  repercussions? 

Response:  Were  the  9th  Circuit  to  determine  that  the  states  have  jurisdiction  over 
the  siting  of  LNG  import  faciUties,  it  would  likely  have  impacts  across  the  eotmtry. 
The  California  Pubhc  UtiUties  Commission  makes  the  argument  that  liie  Commis- 
sion lacks  any  authority  over  LNG  imports.  If  this  argument  prevails,  federal  regu- 
lation of  LNG  siting  and  safety  would  become  uncertain.  State  itiriadictiaa  vwld 
make  it  more  difficult  for  the  federal  government  to  site  LNG  tadlities  based  on  the 
overall  energy  needs  of  the  nation.  Moreover,  different  states  might  impoae  diffennt 
siting  requirements,  which  could  be  inconsistent  with  national  safely  standards. 

Question  20:  The  Voluntary  Transmission  Pricing  Plans  in  the  discuasion  draft  at- 
tempt to  allow  the  fair  distribution  of  costs  necessary  to  interconnection  merduntt 
generation  facihties  to  the  grid  in  regions  of  the  country  in  which  ratepayers  do  wit 
need  the  merchant  generation  or  improvements  in  the  region's  tranamiaaion  grid  to 
acconunodate  such  generation. 

a.  What  is  FERC's  position  on  the  Voluntary  Transmission  Pricing  Plans  contauied 
in  the  discussion  draft?  Please  describe  FERC's  views  on  the  vcduntenr  nature 
of  such  provisions  and  how  such  pricing  plans  may  be  subject  to  PGR(7s  juit 
and  reasonable  ratemaking  authority. 

Response:  I  would  note  that  the  Voluntary  Transmission  Pricing  Plan  provisiaD 
under  section  1242  ia  not  limit«d  to  merchant  generator  interconnection  cases  and 
applies  to  all  construction,  expansion  or  modification  of  tranamiasioii  facilities  in 
interstate  commerce.  The  Commission  has  adequate  authority  to  approve  vduntsiT 
transmission  pricing  proposals  under  FPA  sections  205  and  206.  Hi»«OVer,  the  Com- 
mission's existing  transmission  pricing  policies  are  consistent  with  the  core  Poli9 
of  section  1242 — that  customers  who  benefit  from  new  transmiasion  facilities  UKrald 
pay  for  those  fadUties.  Any  plans  approved  under  current  law,  or  under  mirtim 
1242,  would  have  to  be  just,  reasonable,  and  not  unduly  diacriminatoiy  or  innrf' 
erential.  Accordin^y,  I  do  not  believe  that  section  1242  m  the  Discussion  Erat  ii 


b.  How  does  the  proposed  language  compare  with  FERC's  current  ii        .. 

pohcies?  How  does  FERC's  policv  compare  with  transmission  pricing  polida  of 
existing  and  FERC-approved  R'TOs?  How,  if  at  all,  doea  FERC's  current  poli^ 
promote  the  economically  efficient  siting  of  generation? 
R^ponse:  Under  the  Commisaion's  current  policy  for  assigning  the  coats  of  inter 
connection,  the  new  generator  pays  for  all  the  studies  required  in  advance  of  COB- 
atrucling  the  interconnection.  The  new  generator  also  pays  for  all  the  intercrauwe- 
tion  facilities  and  equipment  on  its  side  of  the  int«rconnection  (i.e.,  tiie  point  wbm 
its  electrical  equipment  and  other  facilities  int«rconnect  to  the  interstate  trans- 
mission network).  For  example,  a  new  long  radial  line  may  be  needed  from  the  gea- 
erator  to  the  grid,  and  the  generator  pays  for  the  entire  cost  of  this  line,  up  to  ths 
point  of  interconnection  to  tiie  grid,  even  if  the  line  is  constructed  by  the  tavns- 
mission  owner. 

Sometimes,  an  interconnection  also  requires  upgrades  to  the  interstate  trans- 
mission network.  The  debate  about  pricing  for  new  generators  interconnecting  to  ths 
grid  concema  who  pays  for  such  'Network  upgrades,  A  network  upgrade  dbeu  bene- 
lite  all  transmission  customers  by  making  the  entire  network  strrmger  and  man  re- 
liable. Although  the  request  from  a  generator  to  interconnect  may  be  the  immsdiats 
reason  for  upgrading  the  network,  the  generator  is  seldom,  if  ever,  Uie  sole  bne- 
ficiary  of  the  network  upgrade. 
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uperad 
If  the  rate  for  eziating  cuatomera  would  decrease  (by  virtue  of  indudinf  the  a 
tional  costs  of  the  upersde  io  the  numerator  and  the  additional  usage  of  the  trans- 
miBsioii  network  in  the  denominator  of  the  rate  calculation),  the  CommiBsiou  per- 
mita  the  network  uqp^iides  to  be  '^lled-in"  to  the  exiating  average  rat«,  leaving  all 
customers  better  o^  However,  if  inclu<Un^  the  costs  of  the  up^des  would  have  the 
effect  of  increasing  the  average  transnusBion  rate  for  existmg  transmission  cus- 
tomera,  indudiiig  the  utility's  native  load,  the  Commission  permits  the  utility  to  di- 
rectly charge  the  generatAr  for  the  costs  of  the  upgrades  throu^  an  "incremental" 
rate  (the  cost  of  the  network  ungrades  divided  by  its  increased  throughput).  Hie 
ntrw  generator  may  be  charged  me  rolled-in  rate  or  the  incremental  rate,  as  ap[m>- 
priate,  but  not  the  sum  of  the  two  rates.  Under  either  method,  existing  transmisaion 
customers  (including  native  load)  are  held  harmless. 

Tl*  proposed  language  of  the  Voluntaiy  TransmiHsion  Pricing  Plan  provision  has 
much  in  common  with  the  Commissions  current  pricing  method,  providing  that 
rates  must  be  just  and  reasonable  and  that  costs  must  be  assigned  in  a  fair  mannw. 
The  proposal  Apptare  to  allow  a  variety  of  cost  allocation  methods,  including  direct 
aangnment,  pamci|iant  funding,  and  roll-in. 

Bequiring  the  Commission  to  approve  a  rate  proposal  by  a  regulated  entity  based 
an  any  detailed  tofpalative  test  is,  m  general,  not  recommended.  1  beUeve  our  exist- 
ing  rate  authori^  is  more  than  adequate  to  address  the  transmission  pricing  issues 
aaaodated  with  the  interconnection  of  merchant  generation  in  ways  that  are  just, 
reasooable  and  not  unduly  discriminatory  or  preferential  under  the  Federal  Power 
Act 

Because  a  utility  owning  or  operating  transmission  facilities  outside  an  RTO  or 
ISO  typically  owns  generation  that  competes  with  the  new  generator,  the  Commis- 
sion permits  little  deviation  from  its  existing  pricing  policy  for  such  non-independent 
trannnission  providers.  The  Commission  remains  concerned  that  non-independent 
transmisBion  providers  have  a  strong  incentive  to  assign  transmission  costs  to  com- 
peting generators  in  ways  that  may  be  unduly  discriminatory  or  preferential. 

The  Cranmisaion  permits  additional  pricing  flexibility  when  an  independent  trans- 
mission provide  proposes  to  allocate  the  costs  of  transmission  network  upgrade. 
IUb  is  because  an  independent  entity  that  does  not  compete  in  the  marketplace  for 
geaaemtioa  sales  is  less  likely  to  act  in  a  discriminatory  or  preferential  manner  in 
mjfcing  determinationfi  regarding  the  allocation  of  transnuBsion  costs  associated 
with  a  particular  upgrade.  Further,  many  RTOs  and  ISO  have  developed  innovative 
and  st^dsticated  approaches  for  sharing  the  existing  costs  of  the  transnuBsion  net- 
went  among  their  members  and  for  managing  and  pricing  transmission  congestion 
within  the  region.  To  allow  all  the  components  of  such  innovative  policies  to  work 
toeether  effectively,  the  Ckimmission  permits  additional  flexibility  for  the  ISO  or 
KtO  to  design  complementary  policies  for  assigning  the  costs  of  network  upgrades. 

EotmomicaUy  efBdent  siting  of  generation  occurs  when  power  customers  can 
dioose  to  add  either  generation  or  transmission,  whichever  costs  less.  While  the 
sitinc  of  any  proposed  new  generation  or  transmiBsion  is  generally  subject  to  state 
regiuatory  appTx>val,  the  Commission's  current  transmission  pricing  policy  ensures 
that  generatOTS  understand  the  cost  consequences  of  their  siting  decisions.  It  re- 
quires the  senerator  to  pay  for  all  facihties  that  must  be  constructed  between  the 
generating  facility  and  tne  point  of  interconnection  with  the  grid.  As  a  result,  the 
generator  is  motivated  to  locate  as  close  as  possible  to  an  existing  transmission  line 
to  reduce  its  costs,  which  is  the  economically  efficient  incentive. 

Further,  in  the  case  of  a  network  upgrade  needed  for  an  interconnection,  the  Cnta- 
mission  permits  the  transmission  owner  to  require  the  generator  to  advance  the 
funds  for  oonstructing  the  network  upgrade.  Tke  generator's  loan"  to  the  trans- 
mission owner  is  returned  over  time  as  a  credit  against  the  generator's  transmisaimt 
bQl.  "niiB  means  that  a  merchant  generator  is  initially  responsible  for  the  costs  of 
any  networic  upgrade  regardless  of  whether  it  is  ultimately  charged  an  average, 
roUed-in  rate  or  an  incremental  rate  for  transnuBsion  service.  Further,  the  trans- 
mission owner  is  allowed  to  extend  the  period  of  time  over  which  it  must  reimburse 
the  gsB^rator  through  credits  for  this  up-front  construction  loan  for  as  long  as  20 
years.  Thus,  the  generator  bears  a  substantial  cost  burden  to  complete  its  inter- 
connection— a  burden  that  is  greater  to  the  extent  that  the  generator  chooses  a  site 
t^st  is  &r  ranored  from  the  grid  or  otherwise  entails  the  construction  of  costly  fa- 
cilities and  grid  upgrades. 

e.  Is  it  FBHCs  poliqr  to  encoturage  the  siting  of  merchant  generation  regardless  of 
costs  necessary  to  interconnect  such  merdiant  generation  with  the  grid? 

Response:  Tlte  ConuniSBion'e  pohcy  is  to  encourage  the  development  of  enei^  in- 
tntttiKtan,  including  merchant  generation,  so  long  as  the  costs  of  new  inii^struc- 
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erenoal  manner.  The  Commission  s  transmission  pncing  policies  encourage  econon 
cally  efficient  new  generation  while  holding  native  load  customers  hermlees  fro 
the  costs  asBociated  with  neceasary  upgrades  to  the  interstate  tranBmiaaion  grid, 
d.  Why  should  ratepayers  who  do  not  need  the  ^eneratioi 
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ezistiDg  customers  (including  Dative  load)  from  the  costs  of  ti 
occasioned  by  the  interconnection  of  new  merchant  generation, 
e.  Does  FERC's  transmission  pricing  poUcy  encourage  the  building  of  generation 
within  load  pockets?  If  so,  how? 

Response:  The  Commisaion's  current  interconnection  pricing  policy  promotes  the 
economically  efficient  siting  of  generation,  including  generation  wiUun  a  load  poA- 
et.  A  load  pocket  is  typically  a  small  region  of  the  nid  that  has  limited  abib^  to 
import  power  because  of  transmission  constraints.  New  York  City,  San  Francisco, 
and  San  Diego  are  examples  of  load  pockets.  A  load  pocket  is  a  potential  prMeta 
both  for  reliabiUty  and  for  the  potential  exercise  of  market  power  by  generators  in 
the  region.  In  general,  a  load  pocket  is  an  attractive  market  for  new  generation  be- 
cause competition  from  outside  suppliers  is  limited.  However,  load  pockets  generally 
exist  because  it  is  difficult  to  site  new  generation  or  to  build  new  tranamisaion  into 
the  constrained  area. 

The  Commiaaton  has  encouraged  RTOs  and  ISOs  to  adopt  an  efficient  pridng  nri- 
tern  for  managing  and  pricing  congestion  for  the  region.  In  an  RTO  or  ISO  with  vB.- 
cient  congestion  pricing,  a  generating  facility  located  outside  a  load  pocket  &ces  in- 
creased congestion  coats  to  move  power  into  the  load  podcet  However,  fbr  a  gmer- 
ating  facihty  located  inside  the  load  pocket,  these  congestion  costs  are  largely  avoid- 
ed. Thus,  the  Commission's  pricing  pohcies  provide  tie  generator  with  a  sbrong  in- 
centive to  locate  within  the  load  pocket,  whenever  possible. 

Question  21:  What  is  FERC's  position  on  the  Open  Nondiscriminatory  Accau  pro- 
visions of  Sec.  1231?  How,  if  at  all,  may  this  language  be  changed  to  ensure  qten 
access  over  interstate  transmission  facihties  at  comparable  ratesr 

le:  The  provisions  in  section  1231  of  the  Discussion  Draft  would  provids 
1  authority  to  ensure  that  non-public  utiUtiea  provide  non-discriminatoiy  ao- 
o  their  transmission  systems  similar  to  the  requirements  currently  imposed  on 
public  utilities.  The  proviatons  on  rates,  terms  and  conditions  are  adequate  to  en- 
sure that  customers  receive  service  comparable  to  the  service  the  utiluies  provide 
themselves.  However,  section  1231(f)  would  give  the  Commission  the  authority  to 
remand  transmission  rates  to  an  unregulated  transmitting  utility  for  review  ana  n- 
visioD  where  necesaary,  but  would  not  give  it  the  authority  to  modify  the  rates  di- 
rectiy.  The  Commission  ccnild  be  eiven  tne  authority  to  modify  the  rates  where  nee- 
eseary,  to  prevent  any  delay  in  tne  establishment  of  rates  in  compUance  with  thii 
section. 


National  Governor's  Association 

Manh23,20K 
The  Honorable  Ralph  M.  Hall 
Chairman 

Subcommittee  on  Energy  and  Air  Quality 
Committee  on  Energy  and  Commerce 
2125  Rayburn  House  Office  Building 
Washington,  DC  20515 

Dear  Chairman  Hall:  On  behalf  of  the  National  GovemorB  Aasodalaoa,  thank 
you  for  the  opportunity  to  respond  to  the  Subcommittee's  questions  in  r^ard  to  my 
testimony  on  February  10,  2005.  Following  are  the  oueationa  posed,  and  oar  as- 
Bwers.  With  regard  to  methane  hydrates  and  the  Alaska  Natural  Gas  Fipdina,  tba 
responses  repreaent  the  views  only  of  the  State  of  Alaska. 

Question  1.  In  your  testimony,  you  raise  an  objection  to  the  federal  0 

of  interstate  electric  transmission  facilities.  In  objecting  to  federal  g 

thority  pursuant  to  this  provision,  you  explain  that  NGA  has  yet  to  si 
dence  that  states  have  abused  their  responsibihty  to  balance  electricit. 
needs  with  other  important  public  conaiderationa.  If  the  problem  is  not  the 
why  is  it  so  difficult  to  aite  power  lines?  There  have  been  veiy  few  maia'' '  ' 
a.  lines  built  in  this  country  in  the  last  20  years.  In  fact,  the  < 
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line  acroM  the  atatee  of  \^rgiiua  and  West  Vu^inia  took  over  ID  yeara  to  get  all 
approvals.  So  if  it  ie  not  the  States,  perhaos  it's  parochial  opposition  preventing 
tranamisaion  siting.  If  that's  the  case,  wouldn't  that  justify  the  need  for  a  federal 
badcBtop  to  achieve  int^ratate  transmission  goals  that  are  in  the  national  interest? 
What  was  siting  process  of  the  Cloverdale  line  and  what  is  its  current  status? 

Response:  There  are  a  myriad  of  reasons  that  it  is  difficult  to  aite  power  lines, 
and  most  of  them  are  due  to  reasons  that  have  little  to  do  with  state  regulators. 
Generators  and  competing  transmission  owners  sontetimeB  are  opposed  to  new 
transmission  lines  because  the  lines  may  conflict  with  existing  commercial  objectives 
and  inject  price  rivalry  into  a  monopoly  situation, 

IVanamission  Unes  are  also  difficult  to  site  because  they  sometimes  cross  sensitive 
enviromnental  areas,  like  parks,  wetlands,  habitats,  or  streams  and  waterways. 
Often  they  interfere  with  someone's  view  of  the  surrounding  landscape.  The  concern 
that  electromagnetic  fields  produced  by  the  currents  in  the  transmission  lines  may 
have  an  efiect  on  people  also  is  a  matter  required  to  be  taken  into  account  in  some 
states.  Our  legal  system  requires  that  persons  with  an  interest  in  a  tranemission 
line  have  the  right  to  intervene  in  order  to  present  their  point  of  view  or  question 
a  proposed  line.  Nei^bors,  communities,  environmental  groups,  and  other  utilities 
are  typical  intervenors  in  transmission  siting  proceedings,  and  assume  a  similar  rale 
r^rardlees  of  which  entity  is  responsible  for  siting. 

BziBting  federal  laws  are  sometimes  another  impediment  to  sitins  transnussion 
lines.  The  approval  procedures  that  transmission  owners  must  vuioertake  to  site 
power  lines  uuit  cross  federal  lands  can  be  long  and  difficult  because  of  federal  proc- 
ess requirements  and  because  these  apphcations  stru^le  for  priority  among  the 
agendea'  other  missions.  Since  the  costs  of  a  transmission  project  often  fall  on  con- 
sumers who  have  no  direct  say  in  whether  they  want  to  pay  those  costs,  regulators 
and  siting  authorities  must  weigh  very  carenilly  their  responsibiUly  for  passing 


alone  construction  costs  to  people  who  will  not  benefit. 

Within  the  Western  Interconnection,  no  state  has  denied  a  permit  for  an  iDt«i^ 
state  transmission  line  in  the  past  17  years.  The  example  that  you  cite — the 
Cloverdale  line  throu^  Virginia  and  West  Virginia — was  impeded  in  its  construc- 
tion in  large  part  because  of  federal  agencies'  objections  to  the  line  traversing  na- 
tional forest  land.  Both  the  U.S.  Forest  Service  and  the  U.S.  Park  Service  took  years 
to  complete  environmental  impact  statements  and  recommended  that  the  line  not 
be  built  through  the  Jefferson  National  Forest  and  acrosa  the  New  River.  Only  after 
an  alternative  route  was  chosen  that  was  satisfactory  to  the  federal  agencies,  was 
the  normal  siting  process  allowed  to  proceed  in  both  states.  The  legal  requirements 
to  consider  the  amended  application  with  its  alternate  route,  along  with  the  statu- 
tory requirements  for  public  notices  and  hearings,  were  not  within  the  states'  au- 
Idiority  to  change.  The  line  is  now  under  construction. 

PreemptinK  stat«  law  and  state  dedsions  with  the  judgment  of  Federal  Energy 
Hegulatoiy  Commission  <FERC)  regulators  for  would  not  change  the  requirements 
to  comply  widi  the  requirements  of  federal  land  management  agendes.  Nor  would 
it  reduce  dtizen's  opposition  or  lawsuits  or  expedite  the  administrative  nrocess  of 
reviewing  an  application.  Arguably,  given  the  track  record  of  many  federal  agendes 
in  addressii^  their  backlogs  of  reviewing  and  approving  permit  applications,  it 
might  actually  increase  the  length  of  time  that  it  takes  to  build  transmission  lines. 

Lastly,  it's  important  to  note  that  the  so-called  federal  'backstop"  in  HR  6  gave 
the  FERC  the  authority  to  preempt  a  state's  siting  process  if  the  state  "withheld 
approval,  conditioned  its  approval  in  such  a  manner  that  the  proposed  construction 
or  modification  is  not  economicaUy  feasible,  or  delayed  final  approval  for  more  than 
one  year  afler  the  filing  of  an  application  seeking  approval."  "This  so-called  "backsto 
auUiorily"  virtually  gives  the  states  an  ultimatum — approve  the  project  within  one 
year  or  FERC  will  approve  it  for  you."  The  NGA  ooposes  ultimata  on  states.  As  the 
Cloverdale  line  history  indicates,  federal  approval  dedsions  that  took  more  than 
four  years  to  complete  would  have  ehminated  state  jurisdiction  despite  the  fact  that 
the  states  were  not  at  fault  for  the  delay.  (A  copy  of  the  Cloverdale  line  chronology 
ia  attaclied.) 

QluttUM  2.  In  your  testimony  you  tout  the  potential  for  methane  hydrates  to  be 
a  viable  Murce  tor  natural  gas  supply.  However,  you  also  site  the  need  for  govern- 
ment-iponaored  research  and  tax  credits  in  this  area.  In  light  of  DOE's  proposed  ter- 
tian i£  its  Poaeil  Energy  Oil  and  Natural  Gas  R&D  program  where  such  re- 
fa  WM  perfbnned,  what  is  the  likelihood  that  production  from  this  resource  will 
~-  n.  reality7  Do  you  feel  private  industry  can  champion  this  effort? 

joae:  The  federal  funds  from  the  Hydrate  Research  Act  of  2000  that  have 
s  tium^  tiie  Department  of  Energy  Office  of  Fossil  Fuels  have  been  critical 
in  aoranonfi  tf»^  *4ifwsM*tjini3itif>Ti  itf  t.hia  huge  potential  natural  gas  reeource.  The 
onahoie  NorUi  9ope  of  Alaska  alone  is  estimated  to  contain  629  trillion  cubic  feet 
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prckhiction  simulatioiu  by  BP,  the  USGS,  and  various  univeraities,  coordinatea  aiid 
Kmded  through  DOE,  have  indicated  Uiat  at  least  aome  of  tiiese  hydrates  <100  TCF 
of  hydrates  overlie  the  producing  oil  fields)  could  potentially  be  produced  at  ecD- 
nomic  rates.  However,  this  work  fell  short  of  the  necessary  moducliDa  teats  which 
would  verify  the  models.  Reauthorization  of  the  Hydrate  Research  Act,  as  rec- 
ommended, would  lead  to  these  critical  tests. 

AdditionaUv,  hydrate  production  shows  promise  in  the  area  of  carbon  Beqaeatra- 
tion,  where  CO2  is  injected  into  the  hydrate-freeing  metiiane  and  trapping  the  COi, 
It  is  very  likely  that  with  further  government-sponsored  research  hydrate  produc- 
tion will  become  a  reality.  This  research  is  most  efTective  when  Uie  reaeardL  is  con- 
ducted through  joint  government  and  industry  partnerships.  Private  indiutty  alotW 
is  unlikely  te  advance  the  technology  nearly  as  rapidly  and  will  not  have  tlie  same 
motivation  to  make  the  data  public. 

Question  3.  In  your  testimony  you  mention  the  prepress  that  has  been  made  aa 
the  Alaska  Natural  Gas  Pipeline.  ElA's  2025  natural  gas  supply  prqiectionB  antici- 
pate the  pipeline  being  live  no  later  than  2016.  Do  you  see  any  impeaimenta  at  this 
early  state  to  that  timeline?  If  so,  what  are  they  and  what  can  be  done  to  ranunre 
any  such  hurdles? 

Response:  The  State  of  Alaska  is  strongly  committed  to  the  realization  of  the  Alas- 
ka Natural  Gas  Pipeline.  Under  the  framewprk  of  the  Alaska  Stranded  Gas  Derd- 
opment  Act,  the  State  is  currently  participating  in  negotiations  with  the  Alaska  ns 
producers,  ExxonMobil,  BP,  and  ConocoPhillipa  to  result  in  a  viable  contract.  The 
State  is  also  negotiating  with  other  companies  on  a  potential  contract  The  Alaska 
State  Legislature  must  then  approve  a  contract.  The  Governor  intends  to  present 
a  contract  or  contracts  te  the  Legislature  as  soon  as  possible,  and  would  like  to  do 
so  during  the  current  legislative  session  or  a  special  session  later  this  year.  He 
Alaska  Port  Authority  also  is  proposing  a  project  that  would  not  require  negotia- 
tions with  the  state  government  under  the  Alaska  Stranded  Gas  Development  AcL 
Under  the  current  timetable  of  the  stateprocess,  the  Alaska  Natural  Gas  Pipeline 
should  be  online  in  2012,  well  before  the  EIA-projected  date  of  2016. 

While  the  Stranded  Gas  Act  estabUshes  the  order  for  much  of  the  activity  under- 
way, the  federal  government  continues  to  be  involved.  The  State  has  been  actively 
engaged  with  the  federal  agencies  that  will  play  various  regulatory  roles  pursuant 
to  the  Alaska  Natural  Gas  Pipeline  Act,  inclu(£ng  the  Department  of  Energy  and 
the  Federal  Energy  Regulatory  Commission.  To  that  end,  our  interactions  have  bem 
positive  and  without  significant  obstacles  or  delays.  If.  however,  problrau  occur 
later  in  the  process,  we  will  inform  the  Congress. 

Please  feel  free  to  contect  me,  or  Diane  S.  Shea,  NGA  Natural  Resources  Con- 
mittee  Director,  at  (202)  624-638S,  or  dsheadnga.org,  if  you  have  any  additiooal 
questions.  We  look  forward  to  working  closely  with  the  Committee  aa  you  develop 
energy  legislation. 
Sincerely, 

Prank  H.  Murkowski 
Chairman,  Natural  Resources  Committee 
Enclosure 

Policy  Position 

NR-IS.  Comprehensive  National  Energy  and  Electricity  Poucy 
18.1  Preamble 

The  Governors  recognize  the  energy  and  environmental  challenges  taaag  the 
United  States  at  the  beginnii^  of  the  21st  century.  Periodic  shortages  in  oil,  gat, 
and  electricity  cause  hardship  for  consumers  and  businesses,  harm  the  econoBir, 
and  can  reduce  national  security. 

Our  nation's  dependence  on  foreign  sources  of  oil  is  at  an  all-time  hi^.  At  the 
same  time,  improved  energy  efficiency  and  conservation  has  reduced  tatesgy  eoo- 
sumption  and  energy  costs,  while  allowing  consumers  to  eiyoy  a  cleaner  eaiinn- 
ment  and  more  energy  services  without  commenEurate  increases  in  energy  dwiwi"'* 

Demand  for  energy  will  continue  to  grow,  however.  Simultaneously,  emer^  affl- 
dency  is  projected  to  continue  to  improve.  Yet  even  with  more  conservatioil,  innova- 
tion, and  new  technology,  the  United  States  will  need  more  ener^  BuppUe«. 

Energy  issues  must  be  addressed  nationally,  while  still  recognizing  state  and  local 
authority  over  environmental  and  energy  matters.  The  solution  to  the  need  for  en- 
ergy will  require  increased  conservation  and  energy  efficient  as  well  aa  esplaratioo 
of  new  energy  supplies,  including  environmentally  responsible  development  rf  tn£- 
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tional  sources  and  greater  rehasce  on  alternative  and  renewable  sources.  We  also 
must  cmtinue  the  trend  of  reducing  emissiona  associated  with  energj>  production. 

Affordable  and  reliable  electricity  is  essential  te  improved  quality  3  life  and  eco- 
namic  opportunity.  A  number  of  states  have  passed  legislation  introducing  competi- 
tion into  their  retail  electric  industry,  and  many  other  states  are  considering  such 
proposals.  Although  Uie  cost  of  electricity  varies  greatly  across  the  country,  as  do 
tiie  issues  each  stete  faces,  electric  iudusti?  restructuring  may  result  in  lower  con- 
sumer prices  for  everyday  goods  and  services,  the  development  of  innovative  new 
products  and  services,  and  a  growing,  more  productive  economy. 

States  have  regulated  the  electric  industry  in  the  United  States  for  nearly  90 
years,  during  which  time  the  state  and  federal  roles  have  evolved.  Traditionally  the 
federal  government,  throueh  the  Federal  Energy  Regulatory  Commission  (FBRC), 
has  regulated  wholesale  electricity  sales  and  the  interstate  transmission  of  elec- 
tricity, while  states  have  had  jurisdiction  over  the  retail  transmission,  distribution, 
and  sale  of  electric  energy  to  consumers  within  a  state. 

18J  Prmei|deB 

A  comprehensive  national  energy  policy  must  meet  the  public's  current  and  future 
needs  for  energy,  environmental  quahty,  national  security,  and  a  healthy  economy. 
Recognizing  the  costs  and  benefits  associated  with  these  public  needs,  the  Governors 
support  a  national  energy  policy  based  on  these  ten  principles. 

•  Provide  oiu*  citizens  with  adequate,  afTordable  energy  supplies  and  services. 

•  Ensure  environmental  quality. 

•  Promote  conditions  in  tne  federal  and  state  regulatory  context  that  rect^nize  the 

unique  and  complementary  roles  of  federal,  state,  and  local  governments,  and 
are  conducive  to  the  development  of  economically  viable  and  environmentally 
sound  enet^  resources. 
"  '  ;  the  authority  of  stetes,  tribes,  and  local  communities  in  decision- 


•  Promote  a  diverse  and  reliable  portfolio  of  energy  sources  and  increase  production 

of  domestic  sources  of  energy  in  a  safe  and  environmentelly  sound  manner. 

•  Support  the  production  and  use  of  domestic  renewable  energy  sources. 

•  Promote  the  prudent  and  efficient  use  of  our  country's  resources  through  con- 

servation and  efficiency  efforts. 

•  Support  sustained  investment  of  pubUc  and  private  funds  into  ^cpansion  and  up- 

dating of  infrastructure  capacities,  and  ensure  improved  public  and  private  in- 
vestment into  research  and  development  for  alternative  and  renewable  energy 
resources  and  advanced  technologies  for  cleaner,  more  efficient  production  of 
traditional  enei^  resources. 

•  Provide  Americans  with  access  to  the  information  they  need  to  make  sound  en- 

ei^y  choices. 
■  Reci^nize  that  states  are  part  of  an  integrated  energy  system  and  partners  with 
nei^boring  states  in  developing  region^  solutions. 

IB^  Elnergjr  Conserration  and  Improved  Energy  EfSciencj' 

Energy  conservation  and  improved  energy  efficiency  represent  a  first,  low-cost,  en- 
virtHunentally  safe,  and  sustainable  option  to  respond  to  our  nation's  energy  needs. 
TThe  nation's  Governors  are  dedicated  to  maximizing  energy  conservation  and  im- 
proved efficiency  as  a  means  to  decrease  our  reliance  on  imported  oil,  reduce  the 
environmental  impacts  of  fossil  fuels,  reduce  the  long-term  operating  costs  of  busi- 
nesses and  indusMes,  slow  the  depletion  of  our  finite  energy  resources,  and  extend 
tiie  time  to  transition  to  new  and  innovative  energy  technolosies. 

The  Governors  believe  that  the  federal  government  should  maintain  its  central 
role  in  promoting  funding  and  developing  a  wide-ranging  program  of  energy  con- 
■ervaticm  and  improved  energy  efficiency  that  considers  all  sectors  of  the  economy. 
SiM^  a  pmgram  should  be  cooperatively  developed  and  implemented  by  the  states 
and  the  fe£ral  government  working  together  as  full  partners. 

A  [voperly  constructed  program  must  build  on  existing  pubhc  and  private  ele- 
ments and  must  recognize  the  benefits  and  limitations  of  the  marketplace  in  real- 
izing the  AiU  potentiial  for  energy  conservation.  To  maximize  energy  efficiency  and 
cMiservatia)  efibrts,  Governors  support: 


n  of  nnnecessei?  regulatory  barriers  to  achieving  greater  energy  effi- 
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Enei^  conBervation  and  effidency  programs  Bhould  include  the  fbllowinR. 

18.3.1  Federal  Govenunent  Actions.  The  federal  guvenunent  should  snow  lead- 
ership by  directing  federally  owned  buildings  to  make  use  of  economical  energy  con- 
servation and  efficiency  programs,  including  introducing  new  efficiency  techniques 
into  federal  buildings.  Federal  departments  and  agencies  should  take  appropriate 
actions  to  conserve  energy  consumption  at  their  facilities  to  the  manmum  extent 
that  is  cost^Sective  in  the  long  t«rm.  The  U.S.  Department  of  Energy  (DOE)  should 

Cnmotc  greater  energy  efficiency  and  conservation  by  expanding  the  Energy  Star 
bcling  and  buildings  programs. 


18.3.2  ^pliance  Standards.  DOE  should  take  steps  to  improve  Ute  eoeigy  effi- 

nency  of  appliances  by  supporting  and  expanding  the  scope  (tf  the  appliance  stand- 
ards  programs,  Betting  higher  standards  where  technolt^cally  feasible  and  ecoDomi- 


cally  justified. 

18il.3  Tranaportatioa  Efficiency.  The  Governors  rect^nize  that  meeting  our 
national  energy  policy  objectives  in  the  transportation  sector  will  reouire  significaDt 
reductions  in  fuel  consumption.  The  Governors  believe  that  the  following  polidee 
can  help  reach  this  goal: 

•  encour^ng  greater  fuel  efficiency; 

•  providing  better  congestion  management  in  hi^  trafGc  areas; 

•  retiring  older,  less  emdent  vehides  &om  the  market  more  quickly; 

•  promotiDg  the  development  and  introduction  of,  and  the  infrastructure  fbr,  ad- 

vanced technology  vehicles; 

■  creating  federal  tax  incentives  for  the  purchase  of  fuel-«fScient  hybrid  and  fiiel- 

cell  vehides; 

•  supporting  public/private  partnerships  for  investment  in  research  and  develop- 

ment of  fuel  efficiency  technologies;  and 

•  improving  the  effidency  of  mass  transit  systems. 

Our  nation's  desire  for  mobility,  safety,  consumer  preference,  vehide  afifordability, 
and  functionality  must  be  carefully  considered  as  government  considers  new  polidM 
to  promote  the  rapid  deployment  (MF  more  fiiel-effident  vehicles  into  the  market. 

18.3.4  Demand  Response.  The  federal  government  should  create  incentives  for 
energy  providers  to  provide  mechanisms  for  consumers  to  change  their  energy  de- 
mands in  response  to  price  fluctuations.  Incentives  for  retail  consumers  alao  £onld 
be  provided  to  manage  demand  for  peak  load,  cons^ve  eneigy,  and  utilize  energy- 
effident  technologies  and  tools. 

18.3.5  Energy  Conservation  Educattoo,  Research,  and  Development.  IIm 
federal  government  should  promote  energy  conservation  education  programs  and 
fund  research  into  conservation  technologies.  Federal  fundinKof  energy  conservaticn 
programs,  including  grants  to  states,  should  be  enhanced.  The  developinenit  of  en- 
ergy-efficient technologies,  induding  fuel-effident  engine  and  vehide  t«duu>logiM, 
should  be  actively  promoted.  DOE  should  be  provided  with  adei^uate  auliiaari^, 
stafBng.  and  funding  to  undertake  and  coordinate  conservation  activities. 

18.3.6  Energy  Efficiency  Programs.  The  federal  goyemmest  should  provide 
funding  and  incentives  for  programs  that  help  businesses,  industries,  echotda,  public 
agenries,  and  residences  use  energy-efficient  building  techniques,  building  i  ' 
rials,  appliances,  equipment,  ' 
market.  Public  benefits  fundi 
grams  may  be  accomplished. 

18.4  Improving  Energy  Supply 

The  national  security  and  economic  well-being  of  this  nation  are  predicated  on  ■©- 
curing  economic  and  environmentally  sustainable  suppUes  of  energy.  To  improve  en- 
ergy supply,  the  Governors  support  the  following  measures: 

■  exploration  and  development  of  the  nation's  energy  resources,  to  the  extent  tliM 

are  competitive  in  energy  markets  and  can  be  developed  consistent  with  federal 
state,  and  local  environmental  requirements; 

•  federal  land  management  agency  partidpation  and  coordination  with  states  re- 

garding decisions  by  federal  agendes  about  energy  exploration  and  production 
on  federal  lands,  particularly  regarding  pubUc  lancb  witlidrawals  and  lease  stip- 
ulations; 

■  continuation  of  the  production  of  energy  on  federal  lands  and  allowing  statM 

physical  access  to  federal  lands  for  state  exploration  and  productian  prcgectl 
that  will  promote  the  development  of  dean  ener^  supplies; 

■  federal  poUdes  and  incentives  that  encourage  reliable,  affordable,  and  dean  en- 

3  supplies  and  that  encourage  capital  investment,  protect  cuirait  pradoctaao, 
promote  marginal  production;  and 
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■  removal  of  bairien  that  diacourafe  enei^-efficient  technologies,  renewable  en- 

er^  reaource  derelopment,  and  niel  diversity. 

CoiuiBteiit  with  these  meaBures,  there  is  a  n^d  to  develoj)  a  diverse  and  flexible 
portfidio  of  fuel  sources,  including  increased  domestic  production  from  renewt^e,  al- 
teniBtiTe,  and  conventicmal  sources. 

I&i4.1  00.  Promote  new  domestic  production  throu^  esplorotion  and  develop- 
mmt  ot  additicmal  petroleum  reserves  and  refining  capacity,  and  promotion  of  en- 
hanced tnl  reoorery  tadmologies. 

18AS  Natural  Gac  Encourage  effective  market-based  measures  that  will  sup- 
port iKoducdm  of  natural  gas  supplies  and  development  of  infrastructure  in  an  en- 
virtHunentall^  sound  manner,  reduce  impedimenta  that  limit  such  production,  pro- 
vide appnmnate  fimding  levels  to  avoid  unnecessarily  lenetby  reviews  impoeea  by 
the  Federal  Energy  Regulatory  Commiarion  (FERC)  ^id  other  federal  agencies,  and 
promote  poUdss  against  unfair  transportatioD  practices.  In  addition,  G^emors  on- 
dorae,  pending  completion  of  appropriate  environmental  reviews,  a  project  to  bring 
Alat^  natural  eas  to  mai^t  via  a  pipeline  from  the  North  Slope  along  the  Alcan 
Hi^way  through  Cmiada  to  the  North  American  distribution  system,  while  ensur- 
ing fidi JHjpeline  safety  to  protect  the  public  and  the  environment. 

18.4iS  CoaL  Encourage  technologies  to  utilize  coal  more  cleanly  and  efficient^, 
indoding  continued  suf^ort  fbr  the  Clean  Coal  Technology  Program,  in  partnership 
with  Uie  prirate  sector,  as  well  as  researdi  and  development  in  clean  coal  usage. 

1&4.4  Nnclear.  Support  efforts  to  resolve  nuclear  power  issues  including  tne 
oversijdit  of  operBtionH,  hcensing.  plant  life  extension,  and  decommissioning  M  nu- 
clear facilities.  The  Governors  BeUeve  a  safe  solution  to  the  nuclear  waste  issue 
moat  be  achieved.  The  Governors  support  adequate  resources  dedicated  to  research 
of  promising  technoli^y  options  for  waste  reduction,  reuse,  and  disposal.  Without  r 
resolution  at  these  issues,  the  long-term  viability  of  nuclear  power  is  limited. 

18.4JI  Bfluewablee.  Support  federal  incentives  and  continuing  research  and  de- 
velopment of  renewable  energy  sources  (small-scale  hydroelectric,  photovoltaics, 
solar,  wind,  biomass,  geothermal,  landfill  gas,  etc.).  including  environmental  and 
economic  impacts,  as  well  as  support  of  technologies  that  assist  in  integratins  re- 
newable energy  into  existing  ener^  systems.  The  Governors  also  support  federal 
interconnection  rules  and  net  metarmg  that  promote  distributed  generation  from  all 
typee  of  renewable  resources. 

1&44  Alternative  Transportation  Fuele.  Support  continued  federal  incentives 
fbr  the  production  of  biomass'and  other  alternative  transportation  fuels  in  the  near 
term  and  e:^anded  incentives  for  agricultural  biomass  development  generally: 

1&4.7  HvdrMeii.  Support  efibrts.  to  promote  the  development  and  use  en  hydro- 
(pen  throu^  fuel  cell  technologies  and  instributed  generation.  As  the  nation  transi- 
tioiut  into  new  technol<wies  to  back  up  our  fossil  reserves,  hydrogen  offers  promise 
as  a  fiiel  source  for  mid-  and  long-term  fael  supply.  Federal  assistance  for  research 
and  development,  removal  of  institutional  barriers,  development  of  unified  stand- 
ards, aa  well  as  production  and  use  incentives,  are  warranted  to  promote  hydrogen 
as  a  viable  fiiel  source. 

18Jt  Inqtrorlng  Enei^  Tranamisaion 

Energy  transmission  and  distribution  networks  must  be  adequate  to  move  energy 
from  Uie  source  to  tiie  consumer.  Adequate  resources  must  be  invested  and  e<}iuu 
access  fbr  all  suppliers  must  be  protected.  The  transmission  network  of  the  Umted 
States  must  be  upgraded  and  expanded.  The  Governors  support; 

•  recognition  of  state  responsibiUty  to  ensure  timely  decisions  on  permitting,  siting, 

and  licensing  <rf  ener^  facilities,  consistent  with  state  and  federal  laws  and 
health  and  safety  requirements; 

•  encouragement  of  muJtistate  cooperation  in  identifying  the  economics  of,  and  need 

for,  additional  energy  transmission  and  generation  projects,  including  improved 
conuminication  ammi^  the  appropriate  state  and  federal  regulatory  agencies,  af- 
fected utility  con^Mmes,  and  other  affected  parties; 

■  measurea  to  encourage  market-based  infrasti^ctiire  investment  in  transmission 

capacity  and  diatrUwted  generation; 

•  a  requirement  that  the  federal  government  cooperate  with  the  states  in  the  per- 

mitting, licensing,  and  constructiDn  of  int«rstate  and  intrastate  natural  gas 
pipeli&e  construction  that  allows  fbr  the  expeditious  development  of  natural  gas 
iwastmctuTB;  and 

•  fbll  utilization  rf  existing  rights-of-way  fbr  energy  transmission,  consistent  with 

state  and  federal  laws  and  healtii  and  safe^  requirements,  and  coordinated  en- 
vinuunental  reviews. 
Govemoifl  oppoae  preemptioa  of  traditional  state  and  local  authority  over  siting 
of  electrical  transroissiiHi  networks,  but  Governors  recognize  tliat  situations  exist 
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where  better  cooperatioii  could  improve  competitioii  and  reliability.  Goveman  are 
willing  to  engage  in  a  dialogue  with  the  federal  govenunent  and  indoBtzy  to  addrew 
these  situatiunB  in  a  manner  that  does  not  intrude  upon  traditional  state  and  local 
authori^. 

18^1  Mnlti-State  Entities.  While  atatee  do  not  support  federal  preemption  of 
state  pi  mining  and  siting  authority,  better  cooperation  between  states  can  improve 
the  reliability  of  int«rstate  transmiBBion  networks.  Governors  recognize  and  support 
the  efFbrts  tikat  states  and  regional  governors  associations  are  mating  to  dcmlop 
interstate  mechanisms  to  work  with  regional  electricity  markets.  Coogresa  should 
direct  the  Federal  Energy  Segulatory  CommiBsion  to  recognize  state-created  re- 
gional mechanisms — Multi-State  BntitieB  (MSEs>— desumed  to  address  transmissim 
planning,  certiiication  of  need,  and  siting  of  facilities.  The  MSE!s  also  should  be  de- 
'  ' )  seek  regioiiBl  aolutiona  to  issues  tiiat  may  fall  under  federal,  stat«,  or 
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most  appropriate  for  the  region.  The  federal  government  should  provide  finnnriiil  ag. 
sistance  to  stat£  organizations  to  assist  states  in  forming  MSEs. 

The  MSE  should  be  formed  through  a  memorandum  of  understanding  signed  by 
Governors  and,  where  appropriate,  federal  land  management  agencies,  public  power 
authorities,  tribal  authorities,  and  border  countries.  Any  memorandum  <tf  under- 
standing should  recc^nize  the  authority  of  each  state  to  approve  or  deny  the  oaa- 
struction  or  sqtansion  of  faciUties  and  also  should  establisli  procedures  to  address 
conflicts  and  inqtasses  among  stat«s  and  the  other  parties,  'nte  boundaries  of  the 
MSE  should  follow  the  footprints  of  r^onal  electrialy  markets,  as  defined  by  the 
participating  and  affected  states. 

FEBC  should  direct  the  regional  transmission  organisation  (RTO)  o 


regional  transmission  construction  aind  expansion  p ,  _  

electricity  issues  subject  to  state  jurisdiction.  Witn  respect  to  r         

issues  suliiect  to  FKBC  jurisdiction,  FERC  should  direct  the  RTO  or  TTP  to  shov 
deference  to  the  judgment  of  the  MSE, 

The  Govemois  beueve  that  it  is  preferable  to  have  the  MSE  serve  as  the  scde  ve- 
hicle for  collective  state  input  to  the  RTO  or  FTP  and  recommend  against  having 
both  Regional  State  Advisory  Committees  and  an  MSE. 

18.6  B«gulatory  and  Elnviroomeotal  Isanes 

Within  our  federal  systom,  the  states  have  responsibilitieB  over  areas  audi  as  land 
use  planning,  environmental  protection,  public  health  and  safety,  and  the  conserva- 
tion and  management  of  natural  resources.  The  states  have  the  lead  reaponaibili^ 
for  the  protection  of  the  environment  and  the  judicious  management  of  tlieir  eneigf 
and  other  natural  resources.  States  must  exercise  lead  authority  fbr 

•  exploration  and  development  of  energy  resources  within  their  borders,  eBpecia% 

those  resources  whose  development  has  hi^y  r^mal  and  local  impacta; 

•  continuation  of  primary  state  responsibiUty  and  final  decision  authority  fOT  the 

approval  and  siting  of  energy  facilities,  consistent  with  state  and  federal  law, 
along  with  safety  and  environmental  requiremento  (siting  <rf  tauam  trans- 
mission facilities  should  follow  existing  lights-of-way  whenever  possible); 

•  prevention  and  abatement  of  air  and  water  pollution; 

•  management  of  water  resources; 

•  management  of  the  coastal  zone,  and  continued  authority  under  the  Coastal  Zone 

Management  Act  to  ensure  consistency  of  federal  activities  with  approved  state 
plans;  and 

•  administration  and  enforcement  of  building  codes. 

Because  of  these  primary  responsibilities,  the  states  recognize  th^  bear  a  hemy 
burden  in  the  achievement  of  our  national  energy  goals.  Succeeaful  devdt^nnent  of 
tbese  natiiHial  pohdes  requires  the  eariy,  effective,  and  sustained  participatian  of 
state  and  local  governments.  Essential  to  this  partaersh^  is  coDsnltalim  and  ooo- 
currence  between  the  states  and  the  federal  government  m  aU  areas  of  natwttal  (Or 
ergy  policy. 

•  Joint  federal-state  task  forces  should  ensure  efifectk^ve  «afa»4e&erBl  e 

•  There  should  be  adequate  and  early  opportunity  for    ' 

federal  enei^  regulations  and  policies. 

•  Administration  of  federal  pni^rams  should  be  fle^cr^^^  "^ 

(erenees  and  diversi^  among  states  a  '  ''  " 

goals  (^Qie  Gederal  energy  inngranu. 
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•  Multi-State  coopenitioa  should  be  encouraged  in  identifying  the  e __ 

need  for  additional  energy  transmiasion  and  generation  projects.  R^onal  en- 
ergy transmission  and  generation  planning  shoiald  be  further  enhance  throng 
improved  communication  and  coordination  of  regulatory  reviews  amrai^  the  ap- 
propriate state  and  federal  regulatory  agencies,  affected  energy  supphers,  and 
other  affected  parties. 

>  There  should  be  no  preemption  of  state  regulatory  authori^  or  the  eatabUshment 

of  federal  standards  governing  state  regulation  of  utihties.  Utility  commisBions 
should  continue  to  have  authority  over  mergers,  retail  eneigy  rates  and  rate- 
making  procesBeB,  and  consumer  protection  meaHurea.  In  adcution,  there  -ahould 
be  no  preemption  of  state  regulatory  authority  governing  energy  exploration 
and  development  when  states  nave  primacy  or  delegation  over  the  relevant  en- 
vironmental regulations. 

>  Hie  backlog  al  permit  appUcations  by  federal  land  management  agencies  should 


be  addressed  and  unnecessarily  burdensome  regulations  and  procedvires  for  e. 

ergy  production,  transmission,  and  generatian  projects  should  be  streamlined. 
In  the  process  of  developing  any  federal  legislation.  Congress  should  examine  the 
implkations  of  their  actions  on  public  health  and  the  environment  based  on  sound. 
peer-nrviewed  science.  The  Governors  recognize  their  responsibility  to  ensure  liiat 
emissions  Enaa  all  sources,  including  the  electric  utility  industry,  must  meet  federal 
otrieetives  of  the  Clean  Air  Art.  Therefore,  any  such  impacts  that  might  result  from 
federal  legislation  encouraging  further  competition  within  the  electric  utility  indus- 
try must  comnly  with  the  Clean  Air  Act.  Tne  Governors  also  beUeve,  however,  that 
states  should  oe  afforded  flexibility  to  apply  the  law  effectively  to  this  specific  source 

In  addition,  regulatory  practices  should  encourage  net  environmental  improve- 
ments, while  providing  a  stable  planning  environment  for  energy  providers  and  con- 
sumers as  well  as  a  w«ll-defined  planning  horizon.  Unnecess^  fVuieral  energy  regu- 
lations, policies,  and  programs  snould  be  reviewed  and  revised  as  necessary.  Ilie 
GovemoTB  specifically  recommend  the  following. 

•  Motor  fuel  composition  must  continue  to  be  an  integral  component  for  reducing 

nuAtile^ource  air  emissions.  Efforts  must  be  undertaken  to  avoid  policies  that 
promote  and  sustain  the  development  of  "boutique  fuels."  More  simplified  ap- 
proechu  and  streamlined  regulatory  requirements  that  promote  the  standaM- 
ization  of  motor  fuel  products  must  be  explored. 

•  Congress  should  pass  legislation  to  establish  a  flexible,  market-based  program  to 

significantly  reduce  and  cap  emissions  of  sulfur  dioxide,  nitrogen  oxides,  mer- 
cury, and  voluntary  reductions  of  carbon  dioxide  from  electric  power  generators. 
The  legislation  should  provide  regulatory  certainty  by  esteblishing  reduction 
taKets  for  emissions,  pnasin^  in  reductions  over  a  reasonable  period  of  time, 
ana  providing  maricet)>aBed  mcentives,  such  as  emisaions-tratung  credits,  to 
help  adiieve  the  required  reductions. 

•  New  Source  Review  re<}uirements  should  be  reformed  to  achieve  improvements 

that  enhance  the  environment  and  increase  energy  production  capacity,  while 
encouraging  energy  efficiency,  fuel  diversi^,  and  the  use  of  renewable  re- 

1&7  Energy  EmergetM^  Preparedness 

States  have  played  a  unique  and  important  role  in  response  to  past  energy  crises 
and  must  maintain  their  abiUty  to  meet  their  responsibilities  to  mitigate  the  effects 
<rf  future  supply  disruptions  or  shortages.  It  is  imperative  that  staffs  and  the  fed- 
eral gDvemment  develop  strategies  for  responding  to  a  broad  variety  of  possible  en- 
ergy and  electricity  emergencies.  Initial  efforts  should  focus  on  strategies  to  prevent 
emergmcies  tnxa  occurring.  Efforts  to  diversify  our  energy  systems  while  mari- 
mising  our  use  of  cost-effective  domestic  energy  resources  are  part  of  this  long-term 
effivL  Additional  efforts  must  focus  on  planning  the  response  federal  and  state  gov- 
enunenls  would  take  if  an  energy  or  electricity  emergency  occurs.  Any  federal  ac- 
tiona  moat  give  consideration  to  existing;  state  laws  and  programs,  and  state  and 
local  riUJ^ti'  must  be  included  in  any  fe<feral  planning  process. 

Voluntary  COnsoratioD  should  be  preferred  to  manoatory  measures  whenever  pos- 
siUe.  iuaj  mandatory  response  should  be  phased  in,  beginning  with  the  least  etiio.- 
gent  meamres,  wilii  ratiouing  reserved  for  only  the  most  severe  short^e. 

To  focilitote  emergency  preparedness,  the  Governors  support  the  following  meas- 

•  It  is  fniwntinl  that  integrated  emergency  response  plans  and  procedures  be  devel- 

oped and  well  tested  to  ensure  the  coordinatian  and  flow  of  information  among 
energy  suppUera;  consumers;  and  federal,  state,  and  local  governments. 
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•  Fuel  switching  capabili^  for  la^e  energy  users  to  redvice  dependence  up(»i  a  sin- 

gle fuel  source  should  De  encouraged.  

•  A  timely  official  review  of  the  Strategic  Petroleum  Beserve  (8PB)  should  be  under- 

taken by  Congress  and  the  Administration  to  determine  its  ideal  size.  The  Ad- 
ministratioii  also  should  establiah  more  specific  criteria  for  detennining  what 
the  SPR  should  be  topped,  taking  into  account  regional  reserves. 

•  Upon  a  Governor's  declaration  of  an  energy  or  electricity  emergtnMy,  non-exempt 

federal  facilities  within  a  stote  should  Be  required  to  reduce  their  enerar  con- 
sumption by  at  least  10  percent  from  the  previous  yeai'a  ctmsumptioii,  for  tbt 
duration  of  the  emergency. 

18^  Enei^  Infrastructure  Security 

Enei^  infi^structure — power  plants,  refineries,  and  transmission  and  diatribur 
tion  networks — share  the  vulnerability  of  all  types  of  critical  infrastructures  to  risks 
associated  with  threato  from  terrorist  attocks  and  weapcms  oi  mass  destnictitn. 
Managing  the  vulnerability  of  energy  infrastructure  is  a  necessary  element  of  our 
national  securi^,  economic  well-being,  and  environmental  protection.  Based  on  the 
level  of  vulnerabihty  and  risk,  measures  should  be  taken  to  detect,  prevent,  control, 
and  manage  tJie  consequences  of  teiroriBm  directed  toward  enei^n^infiWi'uetuTe. 
The  Governors  also  support  the  principles  outlined  in  NGA  policy  HR-10,  Terrorism 
and  Homeland  Security*,  and  support  the  use  of  those  principles  in  the  in^lementa- 
ti<m  of  this  provision. 

18.9  Electricity 

&9.1  Principles 

Tie  Governors  support  an  electric  utility  industry  that  provides  consumers  with 
lower  prices,  improved  peribrmance,  and  enhanced  reliability.  As  the  industry  un- 
dergoes structural  changes  to  promote  competition,  the  Governors  endorse  the  fol- 
lowing prindplea. 

•  Any  action  taken  by  Congress  should  enable  stotos  to  restructure  the  electric  in- 

dustry but  not  impose  a  mandate  on  stetes  to  do  so.  Should  Congress  le^slate, 
it  must  grandfather  stote  actions  to  eatohlish  retail  competition. 

•  All  conaumers  should  have  access  to  adequate,  safe,  reliable,  and  efficient  eneigy 

services  at  fair  and  reasonable  prices  as  a  result  of  competition.  Struetunu 
changes  in  the  industry  should  be  encouraged  when  they  result  in  improved  eco- 
nomic efficiency  and  serve  the  broader  public  interest. 

•  The  safety,  reliability,  quality,  and  sustainability  of  services  should  be  maintained 

or  improved. 

•  AH  consumers  should  share  the  benefite  of  structural  improvements  and  be  pro- 

tected from  anticompetitive  behavior,  undue  discrimination,  poor  service,  and 
unfair  service  practices. 

•  Stetes  should  maintain  the  authority  to  require  public  benefite  programs  within 

•  States  should  maintain  their  flexibility  to  determine  retail  electric  poUdes,  indnd- 

ing  the  content  and  pace  of  restructuring  pn^rame  and  retail  steanded  coat  de- 
terminations. 

•  Structural  changes  to  the  industry  should  not  impede  compUance  with  the  Clean 

18.9.2  State  Bole 

18.9.2.1  Retail  E 

the  state  role  in  ut     .       „ 

benefite  programs,  universal  service,  reliability,  and  all  functions  and  8-_ 

lated  to  the  sale  of  retail  electric  enei^.  States  should  maintain  their  aothiRit; 
over  the  retail  transmisBion,  distribution,  and  sale  of  electric  energy  to  consumers 
within  a  state,  including  the  abili^  of  a  state  to  implement,  or  not  implement,  retail 
competition.  FERC  should  be  guided  by  and  give  deference  to  states'  diffiarent^tkn 
and  identification  of  transmission  fadhties  dedicated  to  retail  service  and  fiadlifjwi 
used  in  interstate  commerce. 

18.9.2.2  Public  Benefite.  States  should  maintain  the  authority  to  require  public 
benefits  programs  on  a  nondiscriminatory  basis,  indtiding  those  that  Bi4)port  rdi- 
able  and  universal  service,  ener^  effidency,  renewable  technolc^es,  roeeawh  and 
development,  and  low-income  assistance.  States  also  should: 

•  maintain  their  authority  to  impose  nonhypassable  charges  to  fiind  such  programs 

that  provide  sodetal  benefite;  and 
■  be  allowed  to  dedde  what  miz  of  renewable  technologies  should  he  included  in  any 
renewable  portfolio  package  implemented  in  a  stote. 
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184I.2J  Stranded  Costa.  The  Govemora  believe  that  states  should  continue  to 
have  clear  authority  to  detennme  costfi  that  are  stranded  or  made  unrecoverable  by 
retail  competition  and  to  provide  for  the  recovery  of  those  coats,  as  the  state  deems 
it  necesB«u^  or  appropriate.  States  should  maintain  their  authority  to  impose 
nonbypassable  charges  to  recover  retail  stranded  costs. 

18.9JI.4  Disclosure.  Many  consumers  will  want  to  express  their  preferences  for 
energy  supply  qualities  with  their  choice  of  electricity  supplier,  while  many  sup- 
pliers will  want  to  appeal  to  consumers  with  special  power  supply  portfolios.  The 
system  governing  wholesale  electricity  markets,  which  FERC  oversees,  must  enable 
states  to  ensure  that  consumers  are  getting  the  information  they  need  to  make  in- 
formed decisions  and  to  verify  that  suppliers  are  delivering  the  products  they  prom- 
ise. The  Governors  urge  Congress  to  direct  a  federal  entity,  such  as  the  National 
Academy  of  Sciences,  to  study  and  make  recommendations  on  setting  model  national 
disclosure  standards.  The  Governors  are  committed  to  working  on  such  an  effort  and 
with  all  stakeholders  to  develop  this  model. 

18.A3  Federal  Role 

18.9.3.1  Regulate  Wholesale  Electricity  Sales.  The  federal  government, 
through  the  Federal  Power  Act  and  the  Energy  Policy  Act.  has  the  responsibility 
to  regulate  wholesale  electricity  sales  and  oversee  the  implementation  of  wholesale 
competition.  The  Governors  believe  that  these  responsibflities  are  consistent  vrith 
state  authority  over  retail  sales  and  services.  The  federal  government  will  determine 
the  appropriate  mechanism  for  recovery  of  wholesale  stranded  costs  for  federal 
power  entities  and  power  marketing  administrations. 

18.9.3.2  Empower  States  to  Make  Decisions  and  Take  Actions.  There  are 
certain  aspects  of  federal  law  that  Congress  can  change  to  empower  states  to  move 
forward  successfully  and  facilitate  the  transition  to  competition.  The  Governors  sup- 
port the  following  changes  to  federal  law  that  allow  states  to  move  forward,  if  a 

18.9.3.2.1  PURPA.  The  Public  Utilities  Regulatory  Policy  Act  (PURPA)  of  1978 
mandates  utilities  to  purchase  electricity  from  FERC-certified  cogenerators  and 
small  power  producers  that  rely  on  renewable  energy  resources.  The  Governors  sup- 
port the  goal  of  increased  use  of  renewable  energy  but  recognize  that  reform  of 
PURPA  is  necessary  to  remove  barriers  to  effective  competition.  The  Governors  be- 
lieve that  Congress  should  authorize  states  to  make  the  mandatory  purchase  provi- 
sions of  PUBPA  inapplicable  in  a  state  that  deems  it  necessary  or  appropriate.  Al- 
though respecting  existing  PURPA  contracts,  the  Governors  recogmze  that  many 
contracts  reached  under  PURPA  contribiite  to  high  electricity  prices  and  encourage 
all  parties  to  seek  ways  to  reduce  costs  associated  with  these  contracts. 

18.9.3JiJi  PUHCA.  Congress  enacted  the  Public  Utility  Holding  Company  Act 
(FUHCA)  of  1936  to  remet^  a  broad  range  of  abuses.  Many  states  are  moving  to- 
ward competition  and  want  to  ensure  that  effective  competition  can  survive  with  no 
return  to  the  abuses  of  the  1930s.  Congress  should  repeal  unnecessary  and  burden- 
some PUHCA  provisions  and  replace  tnem  with  state  and  federal  measures  to  en- 
sure a  transition  to  effective  competition,  after  a  thorough  review  to  ensure  that 
necessary  consumer  protections  are  adequately  preserved. 

18.9.3.2.3  Reciprocity  Provisions.  States  allowing  retail  competition  may  be  at 
a  competitive  disadvantage  if  utilities,  in  a  state  that  has  not  yet  implemented  retail 
competition,  are  allowed  to  sell  to  customers  in  other  states  and  at  the  same  time 
unfairly  limit  access  to  historic  customers.  A  state  should  be  able  to  implement  a 
reciprocity  provision  with  respect  to  out-of-state  supphers  if  it  deems  it  necessary. 

I8.9.3A4  Reliability.  Witn  restructuring  of  the  industry,  the  creation  of  inde- 
pendent system  operators,  and  greater  diversity  of  generation  ownership,  electricity 
capacity  margins  have  droppeo  and  historical  regulatory  responses  are  more  dif- 
ficult to  implement.  As  a  result,  legislation  is  needed  establishing  mandatory  com- 
pliance with  rehability  standards  and  providing  explicit  authority  to  FERC  and  the 
states  to  cooperate  to  enforce  those  standards.  Any  national  mandatory  reliability 
standards  must  be  flexible  and  should  recognize  and  protect  state  responsibilities. 
Th^  should  allow  for  regional  variations  in  system  reliability  needs,  based  on  geo- 
graphic and  electrical  system  differences. 

A  strong  savings  clause  in  any  federal  legislation  must  recognize  the  role  of  the 
states  in  preserving  their  existing  authorities  and  their  ability  to  reasonably  control 
their  electricity  systems.  The  states'  views  should  be  recognized  and  represented  in 
both  national  and  regional  reliability  organizations,  and  states  should  actively  par- 
ticipBte  in  the  work  performed  ^  these  organizations  to  review  existing  reliability 
criteria  and  design  new  ones.  States  should  help  to  ensure  that  new  reliability 
standards  developed  to  meet  competitive  conditions  balance  reliability  benefits  with 
compliance  costa.  When  a  group  of  states  devises  reliability  standards  of  the  type 
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being  developed  by  the  Weatem  Interconnection,  any  legislation  should  ensure  that 
deference  is  granted  by  the  federal  government  to  those  states'  decisions. 

ia9.4  Pai^tBte  Optmtions  of  State  Institutioiu.  The  U.S.  Department  of 
the  Treasury  should  promptly  take  administrative  action  to  permanently  preeerve 
the  tax-exempt  status  of  existing  debt  associated  with  the  transmission  syatems  ti 
public  power  utilities  that  choose  to  participate  in  Independent  System  Operators. 

NGA  Pohcy  HR-10  was  incorporated  into  NGA  Pohcy  EC-&,  Homeland  Secuii^ 
Comprehensive  Policy,  at  the  2003  Annual  Meeting. 
Time  limited  (effective  Annual  Meeting  2003— Annual  Meeting  2005). 
Adopted  Annual  Meeting  2001;  revised  Winter  Meeting  2002,  Wmter  Meeting  2003, 
and  Annual  Meeting  2003. 


QUESTIONS  FROM  CHAIRMAN  RALPH  HALL 

Question  1.  What  effect  do  you  see  the  competition  for  LNG  internationally  play- 
ing on  natural  gas  prices? 

Answer  1.  Currently,  Liquefied  Natural  Gas  (LNG)  imports  into  the  United  States 
represent  a  small  portion  of  the  world  LNG  market  (less  than  10  percent)  and  an 
even  smaller  portion  of  domestic  natural  gas  supplies  (less  than  3  percent).  Also, 
a  smaller  portion  of  our  import  capacity  is  committed  under  long-term  contracts 
than  in  other  importing  countries.  As  a  result,  our  supply  of  LNG  is  more  subieet 
to  market  forces.  Our  domestic  natural  gas  prices  could  also  be  affected  if  inter- 
national supplies  were  either  tight  or  in  excess.  For  example,  when  more  than  B 
dozen  nuclear  reactors  were  closed  in  Japan  early  in  2002  and  Japan  substituted 
LNG  imports  to  make  up  the  shortfall,  LNG  imports  to  the  United  States  were  less 
Uian  half  of  the  level  in  2001;  however,  in  this  case,  low  domestic  natural  gaa  prices 
also  contributed  to  the  decline  in  LNG  imports.  In  the  winter  of  2002'2003,  when 
abnormally  cold  weather  in  South  Korea  resulted  in  tight  supphes,  U.S.  imports 
were  somewhat  leas  than  they  mi^ht  have  been  otherwise,  even  with  relatively  lii{^ 
U.S.  prices.  As  LNG  supphes  an  mcreasing  share  of  U.S.  natural  gas  conaumptiaa, 
the  impact  of  changes  in  LNG-related  costs  or  a  loosening  or  tightening  of  the  m^iea- 
national  market  will  have  a  greater  effect  on  domestic  prices.  Even  SO,  increanng 
LNG  imports  into  the  United  States  should  result  in  lower  domestic  gaa  prices  than 
would  occur  otherwise. 

Question  2.  In  your  testimony,  you  state  that  in  2003,  67  percent  of  the  petralenm 
consumption  is  consumed  in  the  transportation  sector  and  you  see  this  percentage 
increasing  to  71  percent  in  2025.  Do  your  projectionB  include  the  iederal  hyArogeo 
economy  programs  or  state  hydrogen  economy  programs  such  as  CaUfiunia'a?  WGfle 
there  are  not  many,  I  know  we  have  one  hydrogen  fueling  station  here  in  D.C.  If 
your  projections  do  not  include  the  hydrogen  programs,  why  not? 

Answer  2.  The  Annual  Energy  Outlook  2005  (AEO2006)  projeddona  do  include  the 
anticipated  impacts  from  Federal  and  Stete  hydrogen  programs.  With  respect  to 
Federal  programs,  projections  of  regional  hydr^en  fuel  prices  and  the  associated 
availabihty  of  fueling  stations  developed  for  the  FreedomCar  program  are  used  in 
the  AEO2005  projections.  In  addition,  Federal  research  and  development  programs 
are  assumed  to  reduce  the  price  of  a  fuel  cell  vehicle  from  current  levels  of 
$1,000,000  for  a  prototype  vehicle  to  $71,000  by  2013.  With  respect  to  State  pro- 
grams, the  AEO2005  projections  reflect  Stete-mandated  sales  of  fuel  cell  vehicles, 
which  are  required  under  California's  Zero  Emission  Vehicle  program.  Due  to  the 
hi^er  incremental  cost  of  hydrogen  fuel  cell  vehicles  and  the  lack  of  an  established 
fueling  infrastructure,  hydrogen  fuel  cell  vehicles  are  projected  to  account  for  onl^ 
0.4  percent  of  new  vehicle  sales  by  2025,  and  that  penetration  is  projected  to  be  pri- 
marily the  result  of  State-mandated  sales  requirements. 

Question  3.  In  your  testimony,  you  projed:  renewable  fuel  consumption  erowing 
from  6.1  quads  in  2003  to  8.5  quads  in  2026.  What  role  does  wind  and  solar  play 
in  these  calculations? 

Answer  3,  In  2003,  wind  energy  accounted  for  0.11  quadriUion  Btu  (quads),  or  1.8 
percent  of  total  renewable  ener^  consumption.  By  2025,  EIA  projects  wind  to  ac- 
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D  on  Decemier  31.  2005.  Hydroelectric  power  and  biomass  combuBtion  for 
oeat  and  electricity  accotmt  for  most  of  the  renewable  energy  coneumption  through- 
out the  projection  period. 

QUESTION  FROM  CONGRESSMAN  MIKE  ROGERS 

Question  1.  Mr.  Caruao,  a  constituent  brought  to  my  attention  a  reporting  error 
that  was  made  by  the  Energy  Information  Adminiatration  (BIA)  in  November  of  last 
year  that  disrupted  natural  gas  markets  on  the  New  York  Mercantile  Exchange.  My 
constituent  clauns  the  error  cost  the  U.S.  economy  Ijillions"  of  dollars.  Is  tnis  an 
accurate  description  of  what  occurred  and  its  effect  on  the  economy,  and  what  is 
the  EIA  doing  to  ensure  it  does  not  happen  again? 

Answer  1.  In  the  November  24,  2004,  Weekly  Natural  Gas  Storage  Report 
(WNGSR),  EIA  reported  working  gas  stock  volumes  that  overstated  the  implied  net 
withdrawal  from  underground  storage  by  32  BiUion  cubic  feet  (BcD  for  tne  week 
ending  November  19.  According  to  a  Federal  Energy  Regulatory  Commission 
(PERC)  report  about  the  incident,  because  of  a  clerical  error,  Dominion  Trans- 
mission, Inc.,  submitted  erroneous  data  to  EIA;  this  data  was  then  used  by  EIA  in 
preparing  the  report  released  on  November  24th.  In  accordance  with  EIA's  current 
revision  policy,  estabhshed  in  2002.  EIA  corrected  the  error  in  the  next  WNGSR, 
released  on  December  2,  2004,  based  on  corrected  data  from  the  reporting  company. 

The  November  24  WNGSR  gave  the  impression  that  inventories  were  being  drawn 
down  at  a  faster  pace  than  expected.  The  price  of  natural  gas  fiitures  contracts  on 
the  New  York  Mercantile  Exchange  (NYMEX)  for  December  increased  $1,183  per 
HMBtu  on  November  24  from  the  price  of  the  orevioua  day.  However,  it  cannot  be 
stated  with  certainty  how  much  prices  were  affected  by  the  report.  Prices  rose  im- 
mediately following  the  release  of  the  report,  but  then  flattened  before  rising  sharp- 
ly prior  to  the  close  of  market  trading.  Since  November  24  was  the  expiration  date 
en  the  NYMEX  contract  for  Decemh^  dehveiy,  there  was  no  opportunity  for  the 
price  of  this  contract  to  change  in  response  to  corrected  information. 

While  many  companies  use  the  WiiA'EX.  settlement  price  for  a  given  month  as  an 
index  for  gas  procurement  contracts  involving  gas  purchases  for  the  next  month, 
many  other  purchasing  strategies  are  employed,  including  long-term,  fixed  price 
contracts  and  contracts  indexed  to  physical  gas  prices  at  various  market  centers, 
EIA  does  not  collect  the  type  of  information  that  could  provide  for  a  systematic  anal- 
yais  of  the  report's  impact  on  the  cost  of  natural  gas  to  consumers  under  the  variety 
of  contract  types. 

Following  this  occurrence,  EIA  has  taken  a  number  of  actions  to  enhance  the 
quality  and  reliabihty  of  the  data  used  in  preparing  its  reports.  These  include  add- 
ing new  Burvev  review  procedures,  using  more  secondary  data  tools  for  context,  re- 
viewing the  Bcnedule  and  stafiing  around  holidays  on  a  case-by-case  basis,  and  ask- 
ing for  greater  attentiveness  from  data  respondents.  EIA  has  also  asked  for,  and  re- 
ceived, public  comment  on  possible  changes  to  the  present  policy  regarding  the  tim- 
ing fer  release  of  WNGSR  revisions.  We  plan  to  announce  the  outcome  of  this  review 
in  the  near  future. 


QtraiSTIONS  FROM  CHAIRMAN  RALPH  HALL 
Yucca  Uoantaia 

Qtuttum  1.  As  you  know,  in  2002  the  President  recommended  Yucca  Mountain 
"  e  site  for  a  geologic  repositoiy  for  nuclear  waste.  The  Congress  concurred  by 


obligHtions  is  to  submit  a  construction  license  application  to  the  Nuclear  Regulatory 
Commiasion  (NRC).  NRC  will  then  begin  a  three  to  four  year  review  process  before 
deciding  whether  to  issue  a  construction  license  for  the  project.  Continued  pn^ess 
on  this  program  is  dmuly  linked  to  the  Administration's  energy  policy  that  includes 
a  coirtiiniing  significant  role  for  nuclear  power. 

I  was  disappointed  by  the  Department  s  decision  not  to  submit  the  license  applica- 
tion is  Decnnber  2004  as  previously  scheduled,  but  understand  the  importance  of 
oubmitting  a  hi^  quality  apphcation.  Delays  in  the  program  will  cost  the  federal 
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govenunent  up  to  $1  billion  a  year,  according  to  previous  Department  of  Eneigy  tes- 
timony, for  both  coats  aaaociated  with  defense  waste  in  states  like  Washington  and 
South  Carolina  and  for  delays  in  meeting  the  legal  obl^ation  to  move  civuian  fuel 


lized? 

b.  It  was  recently  announced  that  Yucca  would  not  be  ready  now  until  2012,  rath- 
er than  2010.  I  know  tlie  license  application  has  been  delayed  about  a  year.  What 
caused  the  additional  delay? 

c  What  is  the  statists  of  the  rail  car  program  for  Yucca? 

Answer  1.  a.  Yes,  I  am  absolutely  committed  to  giving  the  Yucca  Mountain  pngect 
priority  attention.  The  success  of  the  Program  is  necessary  to  protect  public  nealth 
and  safety  and  the  environment,  to  maintain  our  energy  options  and  national  secu- 
rity, to  aUow  the  cleanup  of  former  weapons  production  sites,  to  continue  operation 
of  our  nuclear  powered  naval  vessels,  and  to  advance  our  international  non-pro- 
liferation goals.  The  Program  is  well  situated  for  the  future.  It  is  moving  ahead  de- 
liberately, Btep-by-step,  toward  development  of  a  geologic  repository  at  Yucca  Houn- 
tain  and  the  Administration  continues  its  strong  support  of  the  Program  ae  we  more 
forward  with  its  implementation. 

b.  The  delays  have  been  caused 
mental  Protection  Agency  standari  ,  ,  „  .... 
ing  for  the  program  and  by  action  by  the  Nuclear  ttegulatoiy  Commission'B  Pre-Ap- 
plication  Presiding  Officer  Board  requiring  that  additional  documents  be  placed  into 
the  Licensing  Support  Network. 

c.  The  rail  program  for  Yucca  is  moving  forward  with  the  acquisition  process  for 
the  rail  cars  that  will  be  required  for  the  transportation  of  spent  fuel  to  the  Yucca 
Mountain  repository.  The  Department  held  meetings  with  a  number  of  rail  car  man- 
ufacturers in  the  ftJl  of  2004.  and,  specifications  that  are  necessary  for  the  procure- 
ment of  these  rail  cars  are  now  beiujg  prepared.  The  Department  plans  to  initiate 
the  procurement  of  the  rail  cars  in  FT  2005,  with  contract  awards  taking  place  in 
FY  2006. 

LANL  Security 

Question  2.  Last  summer,  a  problem  was  discovered  with  the  security  of  disk 
drives  at  the  Los  Alamos  National  Laboratory.  What  is  the  status  of  security  at  the 
Los  Alamos  National  Laboratory?  What  is  the  security  status  at  the  other  labs. 

Answer  2.  On  July  7,  2004,  Los  Alamos  National  Laboratory  reported  that  two 


to  improve  procedures  for  orotecting  such  n 

LANL  has  completed  the  process  of  restarting  operations,  with  the  approval  of 
DOE-  DOE  and  NNSA  have  validated  that  LANL  has  centralized  CREM  holding 
significantly  reduced  holdings,  eliminated  some  CREM  by  installing  media-It 
puting  systems,  and  held  emplo] 
without  pay,  and  written  reprims 
RD  CREM  have  been  instituted. 

In  December  2004,  the  FBI  comiileted  an  investigation  on  the  missing  CREM  and 
concluded  that:  "The  unaccountea  for  pieces  of  CREM... never  were  created  and, 
therefore,  (are)  not  missing  from  the  inventory".  Therefore,  there  was  "no  com- 
promise of  classified  material."  NNSA  has  taken  corrective  action  to  enforce  ac- 
countability, improve  handling  of  CREM  and  improve  oversight  (see  below). 

Answer  2.  NNSA  has  made  significant  improvement  in  the  readiness  of  our  pro- 
tective forces  and  the  physical  plants  they  defend  at  Los  Alamos  National  Labora- 
tory, Lawrence  Livermore  National  Laboratories,  Y-12  National  Security  Complex, 
Pantex  Plant,  and  Nevada  Test  Site.  NNSA  is  moving  ahead  smartly  to  ensure  the 
special  nuclear  materi^  entrusted  to  the  NNSA  are  stored  in  modem,  secure  fadli- 

•  Movement  of  material  is  underway  from  the  TA-18  site  at  Los  Alamos  to  the  De- 
vice Assembly  Facility  on  the  Nevada  Test  Site 

»  Construction  of  the  Higlily  Enriched  Uranium  Materials  Fadhty  at  Y-12  for  stor- 
aee  of  materials  has  been  accelerated. 
LANL  has  implemented  policies  and  procedures  that  include  stricter  amlnila  and 

accountability  fd  Secret/BD  CREM  by. 
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•  Holdjng  empk^ees  aocountable  throi^^  termination,  suspeneion  witliout  pay,  and 
writteD  repnmanda. 
Tlie  Saf^uards  sad  Security  Program  ia  strong.  When  mistakes  are  made  or 
vulnerabilities  diacovered,  corrective  actions  are  quickly  developed  and  applied  com- 
plex-wide. 

StmSegic  Petroleum  Reserve  Expansion 

Question  3.  Since  the  Strategic  Petroleum  Beaerve  is  one  of  the  nation's  central 
energy  security  meaaures,  and  since  it  is  the  obvious  wish  of  this  Congress  to  in- 
crease the  Bize  of  the  SPR  to  1,000,000,000  barrels,  what  is  the  reaBOoing  behind 
decreasing  funding  for  the  SPR  fadhties  development?  Are  the  faciUties  already 
adeqtiate  in  order  to  accommodate  this  increase  in  supplies? 

Answer  3-  The  current  capadl?  of  the  Strategic  Petroleum  Reserve  ator^e  faciU- 
ties is  727  million  barrels.  It  is  the  Administration's  intent  to  fill  the  Reaerve  to  700 
million  barrels  bv  August  2005.  The  Administration  fully  aupporta  a  robuat  Stra- 
tegic Petroleum  Reserve,  and  aince  the  Preaident  directed  the  Department  of  Energy 
to  commence  fill  in  November  2001,  we  have  added  over  140  nnllion  barrels  of  oil 
to  the  inventory. 

The  President's  budget  request  for  the  Strategic  Petroleum  Reserve  in  fiscal  year 
2006  reflects  a  sl^t  <tecrease  in  the  coat  of  fieldfaciUtiea  from  the  previoua  3  years, 
which  reflected  the  costs  of  commissionii^  a  now  completed  large  degasification  fa- 
cility. The  Strat^c  Petroleum  Reserve  budget  ia  auffident  for  all  operations,  main- 
tenance, proposed  fiscal  year  2006  facilities  construction  and  security. 


Consumer  Federation  of  America 

May  9,  2005 
Ralph  Hall,  Chairman 
Rick  Boucher,  Ranking  Member, 
Subcommittee  on  Energy  and  Air  Quality, 

Dear  Sirs,  Please  find  the  reaponaea  to  the  post-hearing  queationa. 

Question  J.  Mr.  Cooper,  in  your  testimony,  you  state  tiiat  the  one-third  of  states 
tJiat  have  deregulated  their  electric  industries,  primarily  in  the  Midwest,  Northeast, 
and  Hid-Atlantic,  have  less  reliable  and  more  costly  electricity  prices  that  tiiat  of 
stall  fully  r^ulated  atatea.  Isn't  true  that  the  states  in  question  had  higher  electric 
costs  ttuA  Mve  come  down  as  a  result  of  deregulation  and  that  those  states  that 
are  still  r«gulat«d  today  are  generally  low-coat  states  and  therefore  cannot  be  fairly 
CMUpared  with  states  that  have  had  historically  high  electricity  costs? 

Response:  This  comparison  is  made  to  counter  me  misleading  claims  made  by  ad- 
vocates of  der^ulation.  The  point  of  this  comparison  is  three-fold.  First,  ^though 
it  is  true  that  rates  have  come  down  aomewhat  in  "restructured"  that  is  overwhelm- 
iii{^  the  result  of  regulatory  decisions  and  haa  nothing  to  do  with  the  operation  of 
the  Tnarket"  tbr  electricity.  Second,  the  fact  that  many  states  had  lower  rates  indi- 
cates that  regulation  can,  in  fact,  serve  consumer  interests.  Manv  of  the  states  that 
are  lower  cost"  actually  have  worse  resource  endowments.  Third,  as  the  regulatory 
deals  to  lower  rates  come  to  an  end,  many  of  the  restructured  states  are  experi- 
encing substantial  price  increases. 

Question  2.  You  stated  in  your  testimony  that  improvement  to  energy  etGdency 
must  be  the  central  pillar  of  our  national  energy  policy.  This  Committee  agrees  that 
enaisy  efficiency  ia  one  of  the  cornerstones  to  a  auccessful  and  comprehensive  na- 
tioaal  energy  p<dicy.  la  it  your  position  that  energy  effidency  alone  will  alleviate  the 
pressures  on  current  energy  markets?  Considering  how  long  energy-effident  tech- 
nology takes  to  get  to  commerdal  viability  and  available  to  the  consumer  market, 
is  it  realistic  to  tnink  that  energy  effidency  without  concurrent  increases  in  produc- 
tion will  be  able  to  add  the  much  needed  supply  margin  that  encourages  more  stable 
markets? 

Response:  The  Consumer  Federation  of  America  supports  a  balanced  approach  to 
energy  policy,  but  we  find  that  energy  effidency  is  frequently  given  short  shrift  in 
federal  poli<y.  Therefore,  we  believe  it  must  be  given  primary  emphasis  in  the  cur- 
rent circumstances.  Off  the  shelf  energy  effidency  technologies  can  aubatantially 
slow  the  growth  of  demand  in  the  near  terma  and  reduce  it  in  the  niid-t«rm.  Alter- 
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March  14, 200S 

CongTMSman  Ralph  Hall,  ChaimiBii 
ConuniRM  on  Energy  ind  Commerce 
Subcommittee  on  Energy  and  Air  Quality 
U.S.  House  of  Representatives 
Waihiiigton.D.C.20SI5 


Dear  Cbairmaa  Hall: 

Pint,  on  behalf  of  the  Board,  Asiociaies  and  staff  of  Ihe  Alliance,  let 
nte  thank  you  for  the  opportuoily  to  testify  before  your  SiUKommiKee 
onFebniarylO,2(l03™theEnergy  Policy  Actof2005.  We  very 
much  apprecialed  Ate  oppottunity  to  discuss  with  you  and  your 
colleagues  the  importance  of  assuring  that  national  energy  policy 
dqjloys  America's  greatesi  resource  -  energy  efficiency  -  to  die 
grealesl  extent  possible. 

This  letter  transmits  the  formal,  written  responses  to  the  three  queslitmi 
provided  to  me  subsequent  to  (he  hearing.  I  ask  that  diey  be  nude  a 
put  of  the  formal  bearing  record,  If  Iheie  is  anything  else  dial  the 
Alliance  or  I  can  do  to  assist  you  and  the  Subconimittee  as  you  pursue 
the  urgent  wotk  of  developing  meuiingful  naiionst  energy  l^islation, 
please  call  on  us. 


Widi  best  personal  regards, 
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QucstioH  in  RMpoDM  la  Kauri  Calbhas'i  TntiBMy 

before  the  Uoaie  Energy  md  CoBmerte  Commlliee, 

Snbeoniiiiittee  <m  EBcrgy  and  Air  QnaU^ 

on  Fcbniary  10, 2005 

The  Alliance  has  staled  in  its  testimony,  one  of  the  tools  to  upgrade  ^cieruy  in  ihe^dtnJ 
government  is  the  Energy  Savings  Performance  Contracts  (ESPCs).  niediscussitmdrqfi 
includes  a  reauthorization  of  this  program,  however  with  monetary  amstrainSs  not  pr»vioiafy 
attacked.  As  you  know,  this  Committee  has  objected  to  CBOs  charaeteritali<m  t^lhese  ESPCi 
as  expenditures  and  we  disagree  with  the  scoring  that  they  have  attached  lo  this  maaure. 
However,  in  order  to  maintain  the  fiscal  responsibility  that  is  a  priority  irf this  CongreMS,  a 
spending  cap  has  been  placed  on  the  ESPCs  equally  with  other  programs  that  recmve  dirtel 
allocations.  Since  you  believe  that  this  program  should  receive  morefiuidiag,  this  Commiltte 
would  be  happy  lo  hear  your  recommendations  on  how  to  address  the  scoring  issue. 

tlesnoast  to  Ontstioii  #1: 

We  are  wori:ing  now  with  Ibe  House  and  Senate  Budget  Committee,  Ibe  0MB,  Ihc  Depanmeol 
of  Energy  and  with  yourstafTio  seek  a  solution  to  this  scoring  problem. 

The  problem,  as  you  are  aware,  is  thai  the  Congressional  Budget  Office  (CBO)  has  scored  flte 
private  industry  investments  under  ESPC  contracts  as  inandBtCiTy  federal  outlays  wilhoDI 
accountrngforlheofTsetting,  discretionary  savings  in  federal  energy  bills.  CBOfiuls  to 
recognize  thai  ESPC  project  contracts  require  the  private  sector  to  guarantee  mcrgy  saving  lo 
the  government,  and  that  the  entire  costs  oflhe  project  are  paid  for  from  these  guaranteed  utility 
bill  savings.  The  CBO  score  conveys  the  false  impression  that  ESPC's  requiie  billiona  of  doDars 
of  new  federal  spending,  when  in  fact  there  are  no  new  budget  autiaya.  ' 

CBO  has  acknowledged  (hat  the  program  is  quite  difEeient  fioro  otho- privalizalitm  actioBS  on  Ik 
pariofthegovenuTienL  AikI,  since  the  Committee  disagrees  with  the  CBO  acoring,  as  da  wc;  «e 
believe  it  would  be  usctlil  for  the  Members  of  this  Conunilleo,  as  well  as  the  Houie  Budget 
Committee,  to  clearly  see  the  cost  and  laviagi  information  related  to  ESPC  cootracta  diaptqed 
in  B  somewhat  different  manner  Ihan  traditional  budget  scoring  provides.  One  optioii,  whidt  we 
recommend,  would  be  to  ask  CBO  to  provide  analysis  of  the  complete  and  long-term  bwlgBtay 
impact  of  the  ESPC  prDgram.  including  the  history  and  projections  for  discietionaty  savingi  ved 
torepay  these  contracts,  as  well  as  any  additional  savings  that  have/are  pi  '  ' 
beyoiKl  what  the  govenunent  is  obligated  to  use  for  conOTct  repaymenL 

The  Alliance  to  Save  Energy  suggests  thai  the  Committee's  request  to  CBO  for  such  on  analyw 
include: 

(1)  An  examination  of  the  long  temi  budgetary  impact  of  govemmcnt  use  of  ESPCa, 
including  actual  andprojecledcostsavings  of  ESPCs; 

(2)  An  evaluation  of  the  budget  impact  versus  not  updating  the  energy  infiastrucluic  in  dw 
federal  facilities;  and, 

(3)  An  evaluation  of  the  budget  impact  versus  timely  upfront  appropriatioDS,  along  with 
some  judgments  about  whedier  such  appropriations  likely  would  be  fotthcMning  Ibr  run- 
crisis  infrastructure  investments. 
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SwJi  m  analysis,  we  bcKeve,  would  hdp  Memben  of  Congress  understand  the  net  zero 
budgetary  inqncl  ofthi)  progiam,  even  if  it  may  not  resolve  the  scoring  issue. 

The  Allimce  to  Sive  Enefgy  cuirently  Is  woricing  with  the  House  and  Senate  Budget 
Conuninees  to  cnft  such  a  request  to  CBO,  and  also  is  working  with  Budget  Committee  staff  to 
identify  idieinBlive  ^pioacbes  to  the  scoring  issue.  We  stand  ready  to  assist  the  House  Energy 
and  Commerce  Committee  to  pennaiiently  authorize  the  ESPC  program  wIthoBt  llmJUtlw  in 
mdcr  to  realize  the  fiill  energy  cfUcicncy  gains  and  taxpayer  savings  made  possible  by  this 
piogiam. 

Tliank  you  for  your  aqnessed  support  fc^  ESPC's,  and  for  allowing  us  to  w<^  constructively 
with  you  md  your  ConnnittBe. 


TTke  Mhance  luggesU  iit  ia  lestimaty  that  one  of  the  ways  to  reduce  our  reliance  <m  foreign 
aoitrca  <>^energ>'  would  be  to  anprove  energy  efficiency  in  Ike  transportation  sector,  specifically 
by  ottering  CAFE  staruiards.  The  Alliance  has  suggested  the  approach  of  "closing  the  CAFE 
loophole  "  and  terminating  the  credit  fitr  duat-ftul  vehicles.   Wouldit  't  reducing  the  incentive  for 
alternative  fiul-buming  technology  be  counterproductive  in  the  overall  ^ort  of  achieving 
greater  d^)endence  on  domestic  sources  cf  energy? 

ffaDOMeloOoe«Hop«: 

The  Abcmative  Motor  Fuels  Act  of  199S  (P.L.  100-94)  ^lows  automakers  to  receive  credits 
lowwd  meeting  Corporate  Avenge  Fuel  Ectmomy  (CAFE)  requirements  for  the  manufacture 
and  Mde  of  "dual  fiieled"  vehicles,  which  are  vehicles  capable  of  running  on  both  pelToleum- 
iMMdiiidaiidaiioii^ielioleum-baiedfueliut^asethanot  (E-SS).  Auto  makers  rec^ve  creM 
>r  dMdJkded  fMiiei  mmder  CAFE  as  Ifthty  ran  on  ESS  50  percent  of  the  Ume.  Until  Uiis 
year  auto  makcn  coidd  use  credits  for  dual  ^eled  vdiicles  to  reduce  the  required  average  fuel 
taaaomy  of  their  entire  car  and  light  truck  fleets  by  up  to  1 .2  miles  per  gallon. 

LhI  yew,  as  allowed  by  the  Ahemative  Motor  Fuels  Act,  the  U.S.  Dq>aitmeDt  of  Transportation 
(DOT)  extended  the  credit  fiv  dual  fueled  vehicles  until  2008,  with  a  reduced  cap  of  0.9 
inpg.,wilb  the  staled  goals  of  qnining  the  continued  development  and  use  of  alUmative  hiel 
vdiiclei,  and  extending  the  uae  of  ethanol  as  a  means  to  decrease  U.S.  reliance  on  foreign 

While  tbeae  may  be  worthwhile  goals,  even  the  DOT  realizes  thai  dual  flielcd  vdiicles  are  not 
currently  achieving  them.  According  to  a  March  2002  study  conducted  by  the  DOT,  the  U.S. 
Department  of  Energy  and  EPA,  dual  fiieled  vehicles  run  on  E-gJ  f^mxteoM^  /  fervent  o/ 
tkeUme}  The  National  Highway  Ttaflic  Safety  AdminisHalion  (NHSTA)  reports  thai  as  of 
2004, 3.4  million  dual-fueled  vehicles  have  bem  produced.  However,  there  are  only  207  public 
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and  privBie  E-SS  reftieling  sites  in  30  States',  so  there  is  not  enough  refueling  infrastructure  to 
support  significanl  use  of  E-S5. 

This  dual  fuel  credit  has  encouraged  manufactuTeis  to  put  millions  of  dual  fueled  v^cles  on  the 
road,  but  those  vehicles  are  not  using  any  less  gasoline  or  any  significant  amount  of  ethanol. 
Worse,  by  effectively  lowering  fuel  economy  standards  for  the  rest  of  the  fleet,  it  has  alktwcd 
manufacturers  to  put  more  gas  guzzlers  on  the  road.  Thus  ihe  du^Jiul  cnJil  does  «•( 
s^^iauUfy  Incrtase  demand  for  ethaiutl,  but  does  su^lamtiaBy  Increase  gasoHne  aae  and 
petroleum  imports. 

The  credit  should  either  be  terminated  or  be  modified  to  require  actual  use  of  the  altenutive  fbcL 
Even  the  DOT  study  noted  above  reconunends  examining  alternatives  to  the  curroit  dual  fiided 
vehicle  CAFE  credit  structure  in  light  of  the  foct  that  the  vehicles  are  not  actually  using  large 


Require  ^1  new  dual  fueled  vehicles  qualifying  for  the  credit  to  be  clearly  identified  tt 

the  time  of  sale  with  both  a  prominent  label  and  a  permanoil  marking  (e.g.,  tnaide  (lie  gu 

cap  door); 

Require  that  manufacturers  load  new  dual  fiieled  vehicles  exclu^velywidialteniative 

fuel; 

Allow  a  small  fiiet  economy  credit  (perhaps  0.3  mpg)  solely  for  ttie  production  of  dual 

fueled  vehicles,  in  oxiet  to  maintain  an  incentive  to  CMitinue  producing  some  of  the 

vehicles. 

Base  any  additional  credit  on  actual  use  of  die  alternative  fuel.  The  DOT  could  eatJDMle 

the  average  use  of  alternative  fiiels  by  dual  fueled  vAicles  based  on  Mica  of  E-8S  and  the 

production  of  dual  fueled  vehicles  in  previous  years.  This  would  provide  an  incentive  fbr 

ethanol  use.  rather  than  just  production  of  vahicles,  i^liile  minimizii^Qie  inoBaaed 

petroleum  use  due  to  weakening  the  CAFE  standards. 


By  restructuring  the  credit  in  this  manner,  manufocfurers  would  retain  a  < 
produce  dual  fueled  vehicles  muf  would  gain  a  stake  in  encoura^ng  die  development  of  E-85 
infiaetmcture  and  the  sale  of  ethanol.  In  addition,  die  credit  would  give  cmsumov  a  pestcf 
awareness  of  their  ability  to  use  etbanol,  and  would  save  sidistantial  amounts  of  petrateun. 

&iesiiom#3! 

The  Alliance  stpports  a  "feehale  "  system,  whereby  more  fuel  inefficient  vehides  wotdd  be 
charged  an  additional  fee  and  more  energy  efficient  vehicles  -would  actually  receive  a  rdtate 
based  an  the  expected  lifetime  Juel  consumptions  of  the  vehide.   Wouid  the  fwhue  ofp/v  to 
vehicles  currently  getting  an  average  of  24  mpg?  Or  would  it  be  reserved  for  hybrid  tedmology 
and  other  vehicles  that  get  more  ihim  40  mpg?  Thiswouldineffect  raise  the  price  cf  every 
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ptasmger  vehicle,  by  tasessing  the  fee  on  99  percent  of  vehicles  sold  in  the  US  and  where  the 
waiting  list  u  so  long  that  many  consumers  would  he  forced  to  buy.  what  you  might  consider,  a 
morefitel  ineffkUnt  vehicle. 


RMpoMcteOiicrttomB3! 

Thank  you  fbr  the  oppontmity  to  clarify  how  a  feebale  would  woili,  Asyousiaied,  thcideaof  a 
fedMte  is  that  e  rrtute  for  fiiel-sipping  vi^cles  is  paid  for  by  a  fee  on  gas-guzzling  vehicles. 
The  program  is  intended  to  be  revenue  neulrai,  with  the  fees  collected  covering  the  rriiales 
pmvidtii. 

The  point  at  which  fees  and/or  icbaM  are  set  ( the  "set  point"  or  "dividing  line")  can  be 
detmnined  in  nuny  different  ways,  and  can  be  estabtisbed  so  thai  there  are  vehicles  (in  the  "set 
point"  range)  dud  have  no  fee  assessed  or  rebate  provided,  e.g.,  if  the  "set  point"  were 
established  based  on  die  cuirent  CAft  standard  of  27.5  mpg,  then  vehicles  meeting  that  fuel 
economy  would  receive  no  fee  or  rotate. 

We  recommend  thU  any  fixbate  apply  to  manufacturers  of  all  light-duty  passenger  vehicles. 
including  SUVs  and  minivans,  and  thai  the  fee/rebate  be  based  on  the  anticipated  gasoline  use  of 
die  v^cle  ovtt  its  lifetime.  For  example,  the  projected  mileage  driven  over  the  lifetime  of  a 
vehicle  is  160,000  miles.  Ifthe''setpoinl",ordividtngline,  were  established  at  24  mpg  as  you 
suggested  in  the  question,  and  the  "assessment"  per  gallon  of  gasoline  consumed  was  established 
tt  25  cents,  thai  a  v^cle  meeting  today's  CAFE  standard  of  27.5  mpg  would  be  eligible  for  a 
S312rri)ate.  (I60,0000mitesdividedby24mpg3nd  then  multiplied  by  25  cents  equals 
$1667.00-  representing  the  "set  point"  versus  160,0000  miles  divided  by  27.5  mpg  multiplied 
by  25  equals  SUSS.  ThGdifrerencebelweenlhetwoisS3l2.00.)  Conversely,  a  vdiicle 
adueving  only  21  n^  would  be  assessed  a  fee  of  S237,00.  (The  difference  between  the  set 
point  of  S1667  and  Ibe  calculated  fiiel  use  fee,  i.e.,  160,000  miles  divided  by  21  and  then 
iDulliptied  by  .25  equals  $1904.) 

TIk  attached  dieet  whidi  details  feebaie  system  approaches,  benefits  and  costs  is  provided  for 
theConunittee'stiutherinformadon  and  made  a  pail  of  the  formal  response  lo  the  question. 

We  wOMUrtemmmeHdseaiiig  this  MvUbig  Hue  between  fiies  and  rebates  each  year  such  that 
the  talal  fees  M«iM Just  pmy  for  oB  the  r^ales,  so  there  would  be  no  net  revenue  or  cost  to  the 
gDvemment.  Also,  we  would  suggest  that  tlie  Committee  consider  establishing  a  separate  set 
point  for  each  class  of  passenger  vehicle,  as  discussed  in  the  attached  document  to  minimize 
potential  costs  to  the  dtanestic  auto  manufacturers.  As  indicated,  under  an  eleven  class  system, 
(%l  vdncles,  on  average,  actually  receive  a  rebate.  In  any  scenario,  buyers  of  vehicles  with 
nqwriorfiiel  economy  will  benefit 

A  ffedute  would  create  an  incentive  for  manufacturers  to  use  fiiel-efficienl  technobgics  in  the 
vehicles  tbey  produce,  and  hence  should  increase  the  availability  of  efScienl  vehicles,  as  well  as 
creatrng  an  incoitive  for  c«isuniers  to  purchase  more  eflicient  vehicles.  As  fuel  economies 
inCTEBie,  the  set-point  would  be  ratcheted  up,  creating  an  incentive  for  continual  improvement, 
but  one  that  is  never  out  of  line  with  the  existbg  market.  If  successliil,  a  feebate  could  make 
CAFE  standaFda  irrelevant,  as  fleet  average  fiiel  economics  were  driven  up  by  market  forces. 
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Further,  and  importantly.  thUpolwy  is  comisterU  and  complementary  to  tax  iiK«ntives  fix' h>brid 

and  other  advanced,  efficiency  vehicles,  which  are  designed  to  help  give  new  lechnology  a 
fooihold  in  the  marketplace. 

(Please  read  on  for  a  more  detailed  analysis  of  fedutes) 


Alliance  to  Save  Enei^  Discussion  Piece  on  Feebates 

The  Alliance  is  exploring  a  national  fcebate  syslem  as  a  mechanism  to  encourage  cfEciency  of 
light-duty  cars  and  inicks.  Such  a  system  would  impose  a  fee  or  rebate  on  new  vehicles  bwed  on 
theeKpeciedhfeliine  fuel  use  of  the  vehicle.  A  feebate  can  be  revenue  neutral  or  not,  depcntjog 
on  where  the  "set-point"  is  established;  purchasers  ofvehicles  above  the  set-point  (with  poor  fuel 
economy)  would  pay  a  fee  and  purchasers  of  vehicles  below  dK  set  point  (with  hetter  fuel 
economy)  would  receive  a  rebate. 

Many  variations  of  feebates  have  been  suggested  and  discussed.  The  simplest  would  use  a 
^ngle  pllon-per-mile  (GPM)  rate  -  say  S500  per  0.01  GPM  -  and  a  stngle  sei-pcnnt  for  all 
passenger  cars  and  light  trucks. '  David  Greene  at  Oak  Ridge  National  Labc»atory  estimates 
savings  from  a  S500  per  GPM  revenue-neutral  (approximately)  feebale  would  inoeasc  car  fuel 
economy  to  31.8  MPG  (13%)  and  light  truck  fiiel  economy  to  26  MPG  (25%)  aCtef  about  6 
years.  A  $1,000/0.01  GPM  feebate  would  increase  car  fuel  economy  to  35.2  MPG  (2SK)  aid 
light  truck  fuels  to  29.2  (40%)  after  6  years. 

Vehicle  Cl3ssificati<m 

m  be  classified  any  number  of  waya,  including  (for 


Passenger  cars  and  li^t  trucks  can  be  confined  (as  in  the  eumiple  above); 

Passenger  cars  and  trucks  can  have  ditlierent  set  points;  and. 

Vehicles  with  different  attributes  -  e.g.,  wei^  size,  hors^Mwer  —  can  have  diffcnM  ad 


M»t  economisls  itrefcr  fMbals  bued  on  galloni-per-milc  (GPM)  since 
vchKle.  MPG,  onlbe  oihei  hand,  is  twi  by  ilicTf  a  sumctem  paramcici  io : 
higher  Ibr  imaller  cars  uKt  lover  tof  tager  vehiclej.  For  eomple.  an  incr 
IOMPa(«|ual1o0.1GPM)lo  12  MI>G  (0.083)  wnuUI  be  rewarded  dKn 
MPG  (0.025)  Io  80  MPG  (0.OI2S).  By  conoail,  a  feebale  bned on  MPG  would  give  20  tu 
small  car  wilh  ■  40  MPG  improvemenl  than  Ibc  large  track  wjih  only  ■  2  MPG  ut 
ibe  vehicles,  tlK  saving!  Iroai  the  2-MPG  in^Hovemcnr  in  the  Duck  will  be  te  gr 
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As  discussed  below,  ihe  ctassiEicatiDn  syMem  may  or  may  not  have  much  impaci  on  overall  ftael 
economy  inqirovefflent.  It  will,  however,  have  a  significtuit  effect  on  how  difTisent  vehicle 
mamftcturai  ai«  tfFected.  In  general  (but  not  always),  the  more  classes,  Ihe  better  the 
AmeriCBii  auto  manubctuicrs  fare.  With  a  single  set-polnl  for  passenger  cars  and  light  trucks, 
passcogcr  cars  would  receive  a  majority  of  the  rebates,  while  trucks  would  pay  most  of  the  fees. 
This  would  push  coniomers  to  purchase  more  can  relative  to  trucks,  thus  slowing  (perti^  even 
reversing)  the  ItcikI  toward  puicbasJTig  trucks  for  "non-lruck"  purposes. 

As  shown  in  the  fignre,  Daimlra-  Chrysler  (DCC)  is  best  off  under  a  2-class  system.  Ford  (FMC) 
and  General  Motors  (GM),  on  the  other  hand,  are  best  off  under  an  1 1-class  wei^t-based 
system;  in  which  GM  vehicles,  on  average,  actually  receive  a  rebate.  In  either  case,  buyers  of 
vehicles  with  superior  luel  economy  will  benefit. 

According  to  Greene,  the  way  tiuC  vehicles  are  classified  will  have  a  small  impact  on  tte  overall 
energy  aavmgs.  This  is  based  m  the  assumption  that  80-90%  of  the  impact  of  a  fcebate  will 
come  from  adoption  of  new  technology  by  manufacturers,  rather  than  consumers  shifting 
between  diffamit  vdiicte  classes.  It  is  important  to  note  that  if  that  assumption  does  not  hold,  a 
two^lass  system  would  exacerbate  ihe  shift  from  cars  to  trucks  that  has  occurred  over  the  last 
two  decades  —  as  prospective  buyers  of  inefRcienl  cars  subject  to  fees  instead  purchase  "bigh- 
cfBcicDcy"  trucks.  A  multi-class  wei^i^based  system  could  be  even  worse,  <biviRg  buyers  into 
h^ber  wei^t  classea  with  higher-GPM  allowances. 


I  aady  eflnctnthitafyr  ImcmatJfiiel 


A  fedtate  system  also  could  be  developed  based  on  nuiltiple  weight  ot  aze  classes,  or  even  a 
combination  of  the  two.  A  dassification  system  based  on  weight  efficiency  (volume  of 
passenger  and  cargo  area  per  pound),  for  example,  could  encourage  use  of  light  weight  materials, 
"'~"~  ""  ■■  "■  ig  incoitives  to  down-size  (azid  thus  adversely  affect  the  safety)  of  the  vehicles. 


Vdiicle  set  pomta  can  be  established  at  a  single  point  within  each  class  of  vehicle  or  at  two 
points.  A  single  set  point  would  attach  a  fee  or  rd>aie  to  the  entire  class  of  vehicles. 
Altenialivelj',  two  set  points  could  be  established  in  a  vehicle  class,  so  that  the  best  vehicles  - 
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lop  25%  of  fiiel  economy  -  received  a  rebate  and  the  wont  vdiicks  -bottom  2SK  —  were 
subject  to  the  fee.  This  would  leave  out  the  middle  50%  of  vehicles,  f<H  irtiidi  the  fees  and 
rduiles  will  be  relatively  small  anyway.  The  impacts  on  energy  use  from  exempting  the  mid- 
range  vehicles  bora  the  feebate  will  be  lelalively  small  and  it  would  leduce  (he  administiative 
buiden  of  collecting  fees  and  paying  rebates. 

Feebate  set  points,  as  noted  above,  also  determine  whether  the  feebate  is  a  souiee  of  revome,! 
tax  expenditure,  oris  rev^ue-neutral.  Establishing  a  revenue-neutral  set  point  reqtiiiesforwitd 
projectionofthedoilarvahie  of  fees  versus  rebates.  There  would  need  to  be  some  system  for 
"iiuing  up"  at  the  end  of  each  year  to  maintain  reveinw  neutialily. 

Feebate  Rates 

Feebate  rates  are  typically  discussed  in  [he  S500/0.01  GPM  to  S2,000/0.0t  GPM  imge.  For 
refcxence,  a  S500/0.0 1  GPM  fe^>ate  is  equivalent  to  about  47  centG/gsUon  of  fiiel  conswned  over 
the  life  of  the  v^cle.  If  implouented  starting  in  2006,  a  $500  feebate  could  reditce  amwal  US 
petroleum  constmipticHi  by  roughly  0.3  Quads  by  2010 -about  10%  of  projected  pawttaialq)! 

v^icle  petroleum  consumption.^ 

Impacts  on  Manufacturers'  Sales  and  Revenues 

According  to  Greene,  a  revenue  neutral  feebate  would  increase  overall  nuuiuActurers'  saks 
revenue.  Any  decrease  in  vehicle  sales  would  be  more  ttian  oSsel  by  increased  manufacturers' 
revenues  from  higher  vehicle  prices. 

As  shown  in  ttw  table  bdow,  increased  revenues  resulting  from  vehicle  price  increases  is 
determined  by  the  feebate  rate.  A  SSOO/0.0 1  GPM  feebate  would  increase  the  average  vehicle 
price  by  about  S530,  n;Bardlcss  of  how  vehicles  are  classified.  A  S 1 ,000/0.01  GI%1  fedtale 
would  increase  average  vehicle  prices  by  roughly  twice  thai  amount  (jnsttmder  $1,000).  There 
is  a  corre^wnding  increase  in  manufacturers'  annual  sales  revenues  of  just  mtder  S9  billicHi  for  i 
$500/001  feebate  and  just  over$16bilhonfbra$l,00(V0.0t  GPMfedate. 

Lost  sales  revenues  are  determined  by  the  feebate  rate  and  the  way  Aat  vehicles  ire  classified.  A 
S500/0.01  GPM  feebate  will  result  in  lost  sales  of  between  S6.2  and  S8.4  billion,  depending  on 
bow  vehicles  are  classified.  A  multi-class  system  is  better  than  a  single  class  system  in  lennc  of 
manufacturers' overall  revenues.  LostsalesfroinaSl.OOO/O.Ol  GPMfeefaateareoiotclhan 
twice  the  lost  revenues  from  a  $500/0,01  GPM  feebate.  Note  ttal  sales  revmuea  decmse 
dispropottionately  to  the  decrease  in  die  number  of  vehicles  sold,  because  vehicles  with  low  fiiel 
economy  tend  to  be  die  higher-^ced  vehicles.  Undo:  a  1500/0.01  GPM  feetMte,  vdiicle  sales 
would  decrease  by  about  86.000  vehicles;  a  $1,0000/0.01  GPM  feebate  would  reduce  vddcle 
unit  sales  by  267,000. 


'  AtUuce  dlcukdons  baled  on  eilimUci  by  Oreene.  AIIibdcc  utumei  SSOIVaDI  (9M  fti 

20Muidcoiitmuingbey(nid2010.  According  to  DivkI  Gia 

A  Study  or  Incenlivet  for  Incmsed  Fuel  Economy,  no  due.  p,  23),  ■  SSOWO.OI  (9M  IbtMK  woi 
bureli|icTdiy(0.4Oiudi)in201O.  1.4  mnbdtn  2020  und  2. 1  nonbd  in  2030.10  hiiiBalyiii.<)i 
rnbatcnarts  in  2005,  dnis  die  20iauviiie«  are  buedDniiiyetn  of  being  iDpUce.  Bnedmh 
phase-in  orefiteo,  Uie  BDiial  uvingi  iflu  5  yeut  (2006  dirough  2010)  will  be  t9%  of 
esdDvle  —  Ihoa  0.3  Quids. 
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In  sum,  Qw  net  chaiise  in  manufKturers'  revenues  -  i.e..  increased  revenues  from  price  increases 
las  decreased  icvenoes  &om  vehicles  sales  -  is  minute  relative  to  the  auto  industry's  total  sales 
revenuei  of  about  S700  billitm. 


Fccbatc  Impacts  on  Manafiielura 

Policy  Case 

AvKBge  Vehicle 
Piice  Increase  (S) 

Revenues  from 
(S  billion) 

Revenues  front 
Lost  Sales 

Net  Change  b 
Revenues 
(S  billion) 

S50CH>.0I  CPM 
Sinxia  system 

520 

E.6<1.2%) 

-8.4(1.2%) 

0.2  (0,03%) 

$50W0,0IO™ 
2-class{onind 
liwto) 

529 

8.7  (U%) 

-7.2  ((1.0%) 

1.5(0.2%) 

SSO(V0.0KHW 
U-clas*  (weight 

531 

8.8  (1.3%) 

-6  J  (0.9%) 

2.6(0.4%) 

Sijooomm 

GPM 

2-clas3  (cars  and 

trucks) 

987 

16.1  (2.J%) 

-15.7  (2J%) 

0.4(0.06%) 
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The  HonoraUe  RalpFi  M.  Hall.  Cnalrman 
Subcommittee  on  Energy  UKJ  Ait  OuaHty 
Committee  on  Energy  and  Commerce 
United  S\aim  House  ol  Representativee 
on,  D.C.  20515 


Dear  Mr.  Chairman: 

On  behalf  of  the  U.S.  f<tuclear  Regulatorv  Commission  (NRC).  I  want  to  axprass  my 
appreciation  to  you  and  the  ottier  Members  ol  Itw  Subcommittea  on  Energy  end  Mr  QuaMy  lor 
Inviting  NRC  to  lesUfyattheFebniary  10, 2005  hearing  on  the  Energy  Poky  AdofZOOS.  I«M 
pleased  to  provide  the  Subcommittee  with  the  NRCs  views  on  the  nudear-relnled  prowidana  ol 
H.R.  e,  as  reported  by  the  conference  committee.  Enclosed  please  fkid  NRCs  reeponaas  to 
the  Subcommittee's  questions  forwarded  to  me  by  your  letter  deled  February  28, 20DS. 

During  the  hearing,  I  committed  to  provide  the  Sutxnmmittee  with  adtSHonaf  Mormtfion 
regarcSng  a  ruling  by  the  Commission's  Atomic  Safety  and  Ucansing  Board  (Board)  on 
August  31 ,  2004,  witti  respect  to  ihe  Department  o(  Energ/s  (DOE)  certHlcallon  concemiig 
compilartce  with  the  so-cailed  "LSN"  rule.  A  copy  of  that  decision  is  enclosed  for  your 
Information.  In  particular,  the  Board  determined  that  [X)E  falM  to  provide  aM  rolovant 
documents  on  the  proposed  Yucca  Mountain  repository  site  in  elecbonic  form  through  the 
pubHcty  available,  web-based  Licensing  Support  Network  dSN).  Whie  thisrulng  aRects  ttw 
timetable  lor  DOE's  submission  of  its  ^ipllcation,  H  does  not  reflect  a  substantive  reselulion  of 
any  matter  tftat  may  ultimately  need  to  be  evaluated  in  such  appHcaBon. 

The  LSN  was  created  by  the  Commission  to  better  enat>le  I  to  iBSua  a  Icenslna  dedslon  on 
DOE'S  appHcttion  for  a  constniction  authorization  for  Yucca  Mountain  h  ttte  Binaiiaina  provided 
by  ilie  Nuclear  Waste  Policy  Act  -  three  years,  with  a  possUe  extension  to  four.  To  this  and, 
the  Commission's  regulaUons  regarding  the  conduct  of  any  hearing  on  lhi»applcflion  estaUah 
the  LSN  as  a  means  to  faciitate  ttie  discovery  of  relevartt  documerte  by  al  polerttial 
participants  In  advance  of  the  submission  of  the  applctilon.  Accordngly,  ttie  reoiMlons 
require  that  DOE  certify  its  compliance  with  the  l^N  provisiofts  six  morrthe  befone  i  subnUs  an 
applicBSon,  with  following  dales  for  Ihe  NRC  staff  and  others.  Thlswet>«Medayslanicanbe 

DOE'S  certHicaOon  that  its  documents  were  avail^>le,  made  on  June  30. 2004,  was  cfmlenged 
by  the  State  of  Nevada,  and  (rihers.  MIer  haai1i>g  argument  from  DOE,  Itie  Stale  and  the  t4RC 
staff,  the  Board  ruled  that  DOE  faHed  to  provide  aH  relevant  documents  on  the  LSTi 
Speciflcatly,  the  Licensing  Board  found  that  the  June  30  cenificaiion  ttfed  to  malw  piMcaly 
available  substantial  quanUties  of  documentary  msteriai  in  ISOE's  poesmslan  d  the  ttne  of 
certification,  and  that  ttie  manner  In  which  DOE  made  the  material  pubMy  avaiatHe  on  Ha  own 
Internet  web  site  tailed  to  satisfy  the  regulations.  To  dale,  DOE  has  not  submUled  its 
recertHlcatlon.  I  would  note  that  thscertKication  made  by  the  IWC  staff  on  July  30, 2004 - 
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30  days  after  DOE'S  cerWicstlon  -  was  not  dsputed. 

I  appreciate  the  Subcommittee's  Interest  in  the  views  of  the  NRC  on  the  nuclear-related 
provisions  ol  H.R.  6.  The  NRC  would  welcorm  the  opportunity  to  wortc  with  your  Sutxx>mmlttea 
and  the  SutxxMnmittee's  staff,  with  respect  to  this  important  legislation.  If  you  need  further 
Intcmiation,  please  do  not  hesitate  to  contact  me. 


Luis  A.  Reyes 
ExecutlvB  Director 
for  Operations 
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I  awreciale  the  Subcommittee's  interest  In  the  vims  of  the  NflC  on  the  nudew-ralaMd 
provisions  of  H.R.  6.  The  NRC  would  welcoine  ttte  opportunity  to  work  wHh  your  SuT 
and  the  SiubGommlttee's  staff,  wtth  respect  to  this  important  leglslaUon.  If  you  need 
information,  please  do  not  hesHate  to  contact  rrte. 


lojlsA-Reyes 
Execultve  Director 
f or  OperaliDns 


t.  Responses  to  Questions 
2.  Atomic  Safety  and  Licensing  Board's  Order 
and  Memorandum 
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Included  In  the  draft  biH  are  three  new  nuclear  security  provisions.  TTiese  provisions  would 
strengthen  authorities  to  use  weapons  at  nuclear  piants  to  protect  nuclear  materials,  prevent 
the  ifliauthorized  introduction  of  weapons  at  ruictear  (acuities,  and  increase  penalties  lor 
sabotage  of  nudear  fadlttes.  Can  you  tell  how  these  provisions  wiH  be  usetui  to  protect  nudeer 
plania? 

As  stated  tn  the  NRC  Chairman's  September  27,  ?004,  letter  lo  Chairman  Joe  Barton,  the  NRC 
has  acted  promptly  and  aggresshrety  to  increase  security  at  nudear  power  plants  and  other 
ladMles,  and  (or  radioactive  materfal  It  regulates.  Enactment  of  these  provisions  would  further 
enhance  the  security  of  tite  United  States,  provkfnQ  additional  protection  from  terrorist  activltieB 
invoiving  rHtdear  facilities  or  radioactive  material. 

T?>e  auttwrity  prwided  by  the  provision  on  use  of  fireamis  by  security  personnel  of  NRC 
■censees  would  aHow  the  Commission  to  authorize  security  personnel  who  protect  nudear 
facJMies  and  matertals  to  possess  more  powerful  weaponry.  For  example,  some  FederaJ  laws 
end  various'State  lows  contaia  prohftjftions  against  possession  o(  certain  weapons.  Stale  laws 
also  vary  regardng  tlie  Circumslances  in  which  private  security  personnel  may  use  weapons,  it 
Is  important  that  security  personnel  assigned  with  protection  of  such  facilities  and  n\aterials 
have  the  most  effective  and  modem  weeponiy  available  to  respond  to  n^evdent  acts.  This 
provision  would  provide  the  potential  lor  defense  against  prosecution  under  State  or  local  law  of 
private  security  personnel  ler  actions  taken  to  protect  Commissiixi-designated  nuclear  fadiitiss, 
radioactive  material,  or  sensitive  nudear-retated  property  from  s^wtage  or  tlteft 

m  a  BvnHar  manner,  the  specific  prohitjiHons  against  Introducing  unauthorized  weapons  or 
explosives  into  a  privately  owned  and  operated  nudear  power  plant  are  currently  too  llmSed. 
There  Is  no  Federal  law  permitting  the  Imposition  of  criminal  sanctions  against  the  person 
responsitjie  for  brfngbig  the  weapon  or  other  dangerous  instrument  to  &»  sHe.  Because  of  the 
potential  danger  to  the  public^  safety  and  securi^  from  unauthorized  Introduction  of  weapons 
or  c«her  dangerous  instuments  Into  these  sites,  enactment  of  this  provision  is  important.  The 
provision  regardbig  sabotage  of  nuclear  facWies,  fuel,  or  designated  malenal  would  also 
provide  criminal  sanctions  for  sabotage  or  attempted  sabotage  of  comntereial  nudear  facffilies, 
fuel,  and  CommissionKlesiDnated  material  or  property  not  previously  covered.  For  example,  it 
would  add  to  the  current  provision  primary  fadiOes  or  badiup  facilities  from  which  a  radkilogicai 
OTMrgency  preparedness  alert  and  warning  system  is  Kthrated.  It  would  also  maiie  dear  that 
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ENCLOSURE  1 
facilities  covered  by  the  provision  wouU  be  covered  during  the  period  of  construction,  as  well  as 
Its  period  di  operation.  TTils  provision  would  assist  the  efforts  to  protect  nuclear  fadtttlee, 
radkxKlive  material,  and  other  property  subject  to  the  authority  of  the  CommisakNi  against 
nuclear  theft  or  radiological  sabotage. 

QUESTION  2: 

The  NRC  has  not  licensed  a  new  nudaar  plant  in  the  United  Slates  for  over  twenty  years.  What 
is  your  opinion  on  when  we  might  actualy  see  the  next  new  nuclear  plant  Dcensad  and 
constructed  in  the  United  Stales? 


Based  on  information  from  several  potential  applicants,  NRC  currently  expects  to  receive  one  ot 
more  combined  construction  permit  and  operating  Hcense  af^ications  for  new  nuclear  pownr 
plants  In  2008.  The  NRC's  review  of  a  combined  license  application  Vnat  references  a  certified 
reactor  design  witti  an  early  site  pennit  is  currently  estimated  to  talta  about  30-33  months, 
utilizing  the  provisions  0IIOCFR  Part  52.  The  eppficant  can  begin  ccnstnidiort  upon  receiving 
the  license.  Potential  applcants  have  informed  the  NRC  itiat  construction  Is  eaUmated  to  take 
approximately  4  years  to  complete. 

The  NRC  is  ready  to  accept  and  process  appllcatians  utilizing  the  provisions  ot  10  CFR  Part  52 
wtuch  provides  a  stable  and  predictable  Ucenslng  process.  This  process  ensures  that  al  safety 
and  environmental  Issues,  indud ng  enwrgency  preparedness  and  security  are  resolvad  prior  to 
the  construction  of  a  new  nuclear  power  plant  The  design  certlTication  part  of  ttw  process 
resolves  the  ssfety  issues  felated  to  the  plam  design,  wfiUe  the  earty  site  permit  process 
resolves  safety  and  environmental  Issues  related  to  a  potential  site. 

The  Commission  has  already  certified  three  new  reactor  designs  maldng  them  avaUabtolornew 
plant  orders,  with  a  fourth  design  certfTication  In  progress.  The  NRC  staff  has  lour  ottw 
advanced  reactor  designs  in  various  stages  of  pre-application  review.  Tfte  NRC  staff  Is  also 
actively  reviewing  three  early  site  permit  applications  received  In  late  2003  for  sites  in  Virginia, 
lllnols,  ar>d  Mssdsslppl  where  operaHng  reactors  already  exist  The  NRC  staff  has  established 
scliedUes  to  complele  ttte  safety  reviews  and  environmental  impact  statements  In 
approximalely  two  years  from  ttw  dale  of  tlKise  applications.  Ttw  mandatory  acqudteatory 
haartigs  assodated  with  the  early  site  pennits  wUI  be  concluded  after  con^iielion  of  the  NRC 
staff's  technical  review. 
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The  re-evaluatlon  ot  the  Design  Basis  Threat  sought  in  Sec.  661  has  already  been  completed 
by  the  Commlsskm.  FoUowlngtheterroristattacksonSeptemberii,2oai,lheNRCconducted 
a  comprehensive  review  of  the  domestic  and  International  Oveat  envrrontnent.  After  the  events 
of  V1 1 ,  the  NRC  worked  with  Intellgence  and  law  enforcement  agencies  and  Federal  and  State 
auBwrittes  to  prmkle  ttw  basis  to  supplenient  the  NRCs  Design  Basis  Threats  (OOTs).  In  April 
2003,  Itw  NRC  issued  Orders  to  the  operators  of  nuclear  pcwer  piarVs  and  certain  fuel 
fabrication  facWties  to  enhwice  security  programs  and  revise  security  pl^s  to  protect  against 
the  supplemented  OBTs.  Tfte  NRC  subsequently  rewiewecfand  approved  these  enhancements 
and  revised  plans,  and  Is  currently  verifying  effective  implememation  ol  these  enhancements 
through  Its  baaellr>e  physical  security  and  torce-on-fwce  inspection  program.  The  NRC  expects 
to  commence  a  rulemddng  on  its  DBT  later  this  year. 
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In  the  Matter  of 

U.S.  DEPARTMENT  OF  ENERGY 


ATOMIC  SAFETY  AND  UCENSINQ  BOARD 

Before  Admhilstrative  Judges: 

Thomas  S.  Moore,  Chairman 
AlexS.  Karlbi 

<^an  5.  Roaentfial 

DotAet  Na  PAPOOO 


ASLBP  No.  04-B2941-PAPO 

NEV-01 
August  31. 2004 


This  proceeding  concerns  ttte  pre-Ucense  qipllcation  phase  of  the  Unttad  States 
Department  of  Energy's  (DOE)  planned  application  for  s  Bcenee  to  construct  a  raposttoiy  for 
hlglvlevel  radioactive  waste  (HLW)  at  Yucca  Mountain,  Nevada.'  Before  this  Board  is  a  moOon 
by  the  State  of  Nevada  {the  Stats)  challenging  the  sufficiency  of  DOE^  production  of 
documentary  material  under  1 0  C.F.R.  §  2.1 003{a)  and  seeking  to  strfte  DOE^  Juno  30, 2004, 
certification  reganUng  the  avaiiat)illty  of  its  documentary  material.'  After  due  coruideration  ol  the 


'  In  our  July  9, 2004  Iniliel  Pre-Ucense  Appllcalion  Phase  Order,  69  Fed.  Reg.  42.466, 
42,467  n.3  (July  15. 2004),  we  directed  the  participants  to  use  the  pamc^Mntcodea  spedflad  In 
Appendix  II  to  the  Order  lor  all  fiRnoa  In  this  proceeding.  Upon  further  considerailon.  we  raadnd 
that  portion  of  the  July  9,  2004  Order,  bul  note  that  In  the  future  such  participant  oodea  Ikaly  wl 
have  to  be  used  for  ttie  identification  ol  exhibits. 

'  Motion  to  Sthits  the  Department  of  Energy's  LSN  Certincatlon  and  for  Related  ReM 
(Jufy  12, 2004)  [hereinafter  State  Motion], 
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written  preMntBlkma  and  (to  repTMantailons  at  m  extended  CMtf  argunwnt.  we  cofK^ 
DOE  dkl  not  meet  Its  regulatory  obig^on  bi  make  al  of  Hs  documentary  material  available  and 
grant  the  motion  to  strike  DOPb  certificatkin. 

I.     BACKGROUND 
A.  Statutoty  and  Regulatory  Background 

TwentyK)ne  years  ago.  Congress  enacted  the  Nudear  Waste  Policy  Act  (NWPA), 
estaUlstting  a  ctHnpreheruive  program  for  the  klentiticatk)n,  licensing,  construction,  operation, 
and  regulabon  of  geokigic  repositories  lor  tin  disposal  of  HLW.  Sfifi  Pub.  L  rto.  97-425,  96 

C.  §§10101-10270).   The  purpoaeol  NWPA  vm  To  establish  a  achedula  for  the  tiUno. 
consttuctkm.  and  operaUon  o(  repositoriBs  that  will  ivovlda  a  reasonable  assurance  that  the 
pubic  andtfwenvlFonmentwII  be  adequately  protected  fromthahazardsposed  by  [HLW].'  42 
U.&C.S  10131(b)  (emphasis  added).  ^AVPA  charges  DOE  with  the  responsibility  of 
construciingandaperatbigany  such  repositories,  and  preparing  and  sutxnittlng  siy  KcenBe 
appScsttons  lor  them.  SkIsL  $§10132-10134.  The  Commtesion  is  assigned  the  responsUltv 
of  decidng  whether  Icenses  should  be  Issued  and  d  regulating  any  such  repositorlBa.  See  id. 
$§10t34{d),  10M1(b].  More  specmcalty,  rJWPA  mandates  that  the  Commission  issue  a  final 
dedsion  notlater  than  three  years  alter  DOE  submits  the  Icense  application.  See  id.  S 
10134(d}. 

In  1 987,  the  Nudear  Waste  Polcy  Amancbnents  Act  (NWPAA)  was  enacted.  Pub.  L  rto. 
100-203.  §§5001-6065, 101  StaL  1330. 1330-227  to  133&-2S5  (19B7]  {codified  m  scattered 
sections  of  42  U.S.C.).  maldng  Yucca  Mountain,  Nevada,  the  sole  focus  of  the  nation's  HLW 
geotogic  repository  program  and  the  only  site  that  DOE  could  lawfuly  consider.  See  Id. 
§  10133(a}.  Since  that  time,  the  Federai  Qovemment  the  State  01  Nevada,  hterested  members 
of  (he  pubOc,  and  the  nudear  mdustry  have  focused  much  attention  on  this  designatad  kKstfcin 
approrimalsly  90  nAss  northwest  of  Las  Vegas.  Nevada.  DOE  has  already  spent  seven  bWon 
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dollars  on  characteilzation  and  ottw  related  aciivtties  rt  Yucca  Mountain  and  eMIn^ 
total  of  S50  biHion  wH  be  spent  during  tfte  lifetime  of  the  protect.  Sfia  H.R.  Rap.  No.  10B-5O4,  d 
3(2004).    DOE  has  generated  reams  olsdenUfic  and  MChnlcalstudlea  and  data  In  preparaSon 
for  rts  forthcoming  license  application  for  this  site.'  Meanwhile,  the  Envlronniental  Protection 
Agency  (EPA)  and  the  Commission  both  Issued  regulations  establtehtng  the  crtteria  that  DOE 
must  meet  to  obtain  a  license,  ana  the  Commission  Issued  10  C.F.H.  Pad  2,  Subpart  J,  the 
pnxsdural  regulations  govemfng  the  condud  01  the  licensing  proceedings.* 

Recognizing  the  enormous  amount  of  documentary  nuderial  relaled  to  the  site,  and  the 
substantial  national,  state,  and  local  Interest  In  this  matter,  Subpart  J  Includes  several  provisions 
designed  to  expedfte  and  to  assist  the  Commission  In  achievirtg  the  three-year  daadfeie  tor  the 
Yucca  Mountain  Hcenaing  (voceedlng.  These  »>clude  the  creation  of  the  Licensing  Support 
Network  (LSN),  a  wsb-tHsed  system  for  mefdng  docurrtents  etectronlcaBy  avaMria  to  al 
partidpanla,  sss  10  C.F.R.  §§  2.1001  and  2.1011 ,  and  ttie  establishment  of  a  delaled  sequence 
of  events  that  must  occur  within  the  three-year  period,  sfifi  10  C.F.R.  Pvt  2,  Appandbi  D. 

Perhaps  one  of  the  Commission's  most  important  mechanisms  for  meeting  Itte  three- 
year  Bcensing  deadline  is  its  requirement  ttiat  DOE  and  any  other  perscn  concerned  wWi  Yucca 
Mountain  parUcipete  In  a  document  discovery  phase  lasting  at  least  six  monttts  and  prececbig 
DOE'S  license  application.  39s  10  C.F.R.  §2.1012.  Because  the  three-year  deadKne  does  not 
begin  until  after  DOE  submits  Its  license  appTication,  this  "pre-fteense  appacBflort  phase*  adds  M 
least  six  months  to  the  front  end  of  the  proceeding.  The  six-month  document  dtocovery  ptnae  It 


°  Six  months  ago  JOhn  Arthur,  Deputy  Director  of  DOE'S  Office  of  Reposikiry 
Development  indicated  that  "[tjhe  DOE  input  to  LSN  Is  projected  to  contain  appraxknaMy 
30  million  pages.  comprisMg  about  3  mlMon  documents.'  Stale  Motion,  Exh.  1,Sunvnary  of  the 
[NRCMDOE]  Ouartedy  Management  Meeting  In  Rodtvlte.  iriaryland  on  Fetniary  1B,  2004,  at  3. 

'  EPA  Issued  40  C.F.R.  Part  197,  Public  Healtti  and  Environmental  RadWIon  ftolKMm 
Standards  for  Yucca  Mountain,  Nevada.  Sfig  66  Fed.  Reg.  32.074  (June  13, 2001).  lHa 
Commission  Issued  Yucca  Mountain  specific  licensing  standards  In  lOC.F.R.  Part  63,  DIaposd 
of  High-Level  Radioactive  Wastes  In  a  Proposed  Geologic  Repository  at  Yucca  Mountaki, 
Nevada.  SSfi66  Fed.  Reg.  55,732  (Nov.  2. 2OOI}. 


,y  Google 


enforced  by  the  regulations  Btating  that  the  Commission  ^vlll  not  docket  the  application  unti  at 
least  six  nxmths  have  elapsed  from  ttie  lime  of  [DOE's]  certificatian''  that  it  has  made  an  of  its 
documentary  materials  etedronlcalfyav^leUe.  10  C.F.R.§  2.1012(a). 

From  the  outset,  DOE  hiBy  endorsed  and  supported  the  six-month  document  dtecovery 
phase  in  its  comments  on  the  Commission's  proposed  rule:  "[DOE  is]  commHled  to  ensuring 
that  Interested  memtiers  of  the  pubtto  have  a  full  six  months  in  advance  of  Its  sutxnisslon  of  the 
license  appllcalkin  to  review  the  DepartmenTs  documentary  material."  All  parties  before  us 
si4]ported  the  six-month  period.* 

Closely  rotated  to  the  six-month  pre-appUcaUon  phase  is  the  LBN,  wtiich  is  "the . . . 

system  that  makes  documentary  material  available  electronlcaly  to  parties."  lOC.F.R. 

$2.1001.  It  Is  a  computer-bBsed  electronic  system  designed  to  streamine  the  document 
discovery  process  and  to  coordinate  the  massive  amount  of  documentary  material  pertaining  to 
Yucca  Mountain.  The  purpose  of  the  LSN,  inlliaJly  retired  to  as  the  Licensing  Support  System 
(LSS).  was  made  dear  at  the  outset 

TTw  LSS  Is  intended  to  provide  for  the  entry  of,  and  access  to,  potentially  relevant 
Ncansing  information  as  early  as  pracUcBble  before  DOE  siAmtts  the  license 

appScatlon All  parties  would  then  have  access  to  this  system  well  before  the 

proceeding  begins.  Access  to  these  documents  wNI  be  provided  through 
electronic  full  text  search  capabiUty.  This  provides  the  flexibility  of  searchirtg  on 
any  word  or  word  combinations  within  a  document  and  thus  fadlitates  the  rapid 


'  86  Fed.  Reg.  29,453, 29.459  (May  31, 2001)  (quoting  Letter  Irom  Ivan  Itkin,  Director, 
DOE  Office  of  ChWan  Radkiactive  Waste  Management  to  A.  L  VIetlhCook,  NRC  Secretary, 
enctosing  comments  on  proposed  rule  (Oct.  6, 2000)  at  2,  ADAMS  Accession  No.  ML0037S91 1 7 
[hereinafter  DOE  Proposed  Rule  Comments  Cover  Letter].  Further,  DOE  stated  tfwl  it  "fuly 
supports  the  ob^scllve  o(  ensurbig  that  interested  memtiers  of  ttie  pubBc  hsve  oompretiensive 
and  early  access  to  relevant  documentary  material,  so  as  la  facHltale  early  identifk»tion  and 
leaolutlon  of  licensing  Issuea,  as  wel  as  preparation  for  the  NRC's  formal  llcenslr>g  proceeding. 
Indeed,  thO  basic  obtective  has  been  at  the  heart  of  the  NRC'sdellt)eratlons  since  1906  wer 
how  best  to  structure  an  efficient,  effective  document  retrieval  system  to  support  its  formal 
licensing  proceeding  for  a  geoiogic  repository,  so  as  to  permit  ^e  NRC  to  meet  its  statutory 
oMgatlon  to  compMe  its  Hcenslng  proceeding  In  three  years.*  (DOE]  Comments  on  Proposed 
RevMons  to  the  10  CFR  Part  2  (I^  Design  Standards  for  Partldpating  Websites  (Oct  6, 
2000)  St  1,  ADAMS  Accession  No.  ML  0037591 17  [hsrelnafler  DOE  ProposeC  Rule  Comments]. 

■  SfiS  66  faO.  Reg.  at  29,458  (discussing  comments  on  the  timing  of  partidpam 
compNarKs  and  ncAx)  thai  all  commenters,  induding  tfte  State  and  the  Nuclear  Energy  Institute 
(NEI),  recommended  that  the  timing  of  DOE'S  Initial  certifk»Bon  be  specified  as  six  months  In 
- ^  -- Tfl of  ttio application  submission). 
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identification  ol  relevant  documents  and  issues.  Because  the  relevant  Inlormatlon 
would  be  readly  avaitat)le  through  access  to  the  LSS,  the  initial  Ihne-conaumlna 
dbcoveiy  process,  Including  the  physical  production  and  on-site  revtow  ol 
documents  by  parties  to  the  HLW  Icenslng  proceeding.  «4I  tie  substanUaly 

S4  Fed.  Reg.  14,925,  14,926  (Apr.  14,  19B9).' 

Additionally.  In  1 987  the  Commission  established  a  federal  advisory  partel,  rraw  krKwn  as 
the  LSN  Advisory  Revievr  Panel  (LSNARP].  Its  tasic  is  to  as^  In  the  imptementaOon  of  the  LSN 
and  to  help  "devetcp  the  essential  features  of  the  procedural  rules  for  effective  CommhskNi 
review  of  the  (DOE]  license  application  within  the  three-year  time  period  required  by 
section  1 14(d)  of  the  INWPA).-  \^  at  14,S26.  L5NARP  members  include  DOE,  ttie  Stale,  the 
NRC.  local  end  Irbal  governments,  and  members  of  the  public 

As  explained  in  more  detail  in  Part  lll.B.,  the  timing  of  DOPs  document  production  Is 
substantialy  within  its  control.  As  far  as  Subpart  J  is  concerned,  DOE  can  produce  Its 
documents  whenever  It  is  ready.  When  It  does,  however,  DOE  must  simultaneously  certify  that 
H  has  made  Hs  documents  avafleUe.  Se9lOC.F.R.62.lOOB(bl.  DOPs  document  production 
and  certification  are  the  trigger,  obliging  (a)  the  Commission  to  designate  a  pre-Mcense 
application  presiding  officer  (PAPO),  SB&isL  %  2.1010(a)(2);  (b)  the  MRC  to  mal<a  to  <locumantt 
avaitabte  wWiln  30  days  therBaller,  ass  id.  §  2.1003(a):  and  (c)  me  State  and  any  other 
interastad  parties  to  make  their  documentary  material  available  within  90  days,  idi  DOG^  action 
also  ttas  an  extremely  important  practical  Impact  on  tfie  overall  flcensing  scfteduto,  in  ttttt  R 
starts  tiie  six-month  dock  for  the  earnest  date  when  DOPs  Yucca  Mountain  Icenaa  appOcetlon 
can  be  docketed.  SfiSlll.§2-l012(a).  Thus,  DOPs  document  production  and  certWcatlon.  H 


'  Ssg  atel  DOE  Proposed  Rule  Comments  at  2  (Internal  cHaHona  omMscO  nW  la 
Important  to  recall  that  the  fundamental  purpose  ol  the  LSN,  as  weH  as  the  predsoMaar 
Licensing  Support  System  (LSS),  is  to  ensure  that  potential  partes  have  bmely  aeoen  to 
documentary  material  suffldentty  in  advance  of  the  NRCs  fomtal  licensing  praoaedkig  eo  aa  to 
permit  ttie  eariier  submission  of  bMer  focused  contentions,  resulting  In  a  subatonllal  SMtog  of 
time  during  the  proceeding'). 
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complianl,  Iniliale  the  agenc/s  Yucca  Mountain  administratis  proceedings. 
a    TTte  State's  Motion 

Turning  to  the  matter  before  us,  on  June  30. 2004.  CX3E  announced  that  it  had  placed 
1.2  mmion  Yucca  Mountain  related  documents  on  a  DOE  wretisile  accessible  to  NRC  and  Oie 
pubUc*  and  certtHeO  to  the  Secretary  of  the  Commission  that  it  had  made  its  documentary 
material  elecffonically  avaHabte  as  specified  in  10  C.F.R  §§  2.1003(a)(1)  Bnd2.1009{b).> 
TTwreafter,  this  Atornic  Safety  and  Ucensing  Board  was  designated  as  tt»  PAPO.'° 

On  Ju)y  1 2, 2004.  tha  Stale  filed  a  motion  chahenglng  DOE'S  document  production  and 
seeking  to  strike  Its  June  30, 2004,  certification,  assartir>g  that  DOE  had  failed  to  comply  with  the 
requirements  01 10  C.F.R.  §§  2.10O3  end  2.100S  In  three  respects.  First,  the  State  cleims  that 
DOE  failed  to  rrtake  all  of  Us  documentary  material  avaitable  as  required  by  Una  regulations.  SSS 
StateUobonat  11.  The  State  motkxi  was  accompanied  by  an  affidavit  t}y  Rc^iert  R.  Loux. 
ExecufivB  Dtrector  of  ttie  Nevada  Agency  lor  Mideo'  Profoct,"  in  whk^  Mr.  Loux  asserted,  iSSL 


'  Sfifi  DOE,  Yucca  Mountain  Documents  Made  AvailEijIe  (or  Ucensirig  Proceeding  (last 
modified  June  30. 2004)  (<tittp://www.doe-goWenglne/contem.do?PUBLICJO-16120&BT_COD 
E-PfLPRESSRELEASESiTT_CODE-PRESSRELEASE>]. 

*  Sfifi  Letter  from  W.  John  Arthur.  Ill,  Deputy  Dtrector  of  DOE  Office  of  CivJIian 
Radkwcttve  Waste  Maoagenwnl  (OCRWM),  to  Annette  L  Vietti-Cook,  Secretary  ol  ttte 
Commission  (June  30, 2004)  Iherrin^ter  Arthur  CertmcaHon  Letter]  at  Appendix  D  [hereinafter 
DOE  Certificatlorq.  The  DOECedirication  states  (at  D-1).  in  pertinent  part: 

Based  on  tin  procedures  referenced  in  the  Office  of  Civilian  Radioactive  Waste 
Management  Licensing  Support  Network  Certification  Plan  lor  IniHal  C«tiflcation 
(OCRWM,  June  2004),  t  certify  that  (i)  DOE  has  impleowited  procedures  as 
required  by  10  CFR'2.1009ta)(2)  and  (S)  to  the  best  of  my  knowtedge,  the 
docuntentaiy  material  spectfled.trT  ID  CFR  2:1003  has  been  Identitiecf  from  those 
documents  submitted  to  CACl  by  April  1 5,  2004  and  made  electronically 


Although  10  aF.R.  S  2.1009(b)  states  that  the  oertmcattoo  is  to  be  made  to  the  PAPO,  no  PAPO 
had  yet  been  appolntei,  and  thus  DOE  ^vroprlatoly  directed  its  letter  to  the  Secretary. 

'*  On  July  7, 2004,  the  Commbskm  designated,  pursuarrt  to  10  C.F.R.  §  2.1010(a)(2), 
the  ChWAtknlnlstratlve  Judge  of-the  Atomic-S^*y  and  LJcen^ng  Board  Panel  as  the  PAPO  for 
this  proceedng,  and  authorized  Mm  to  delegale  that  authority:  See  ^  Fed.  Reo.  42.073  (July 
13.2004).  On  July  8, 2004,  the  Chief  Judge  appointed  this  Board  as  the  PAPO.  See  69  Fed. 
Reg.  42.218  (Jiriy  14, 2004). 
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alia,  that  DOPs  website  tailed  to  provide  the  30  mnkxi  pages  of  ckxuments  that  had  t»en 
projected  by  DOE  four  months  eorlfer,  excluded  3.4  milHon  DOE  e-mails,  and  faied  to  provide 
the  text  (or  Innumerable  documents."  iMix  AK.  n  2. 4, 6.  Mr.  Loux^  affidavit  also  ^Kkided  a 
"very  parttBl'  list  of  12  DOE  docutnents  identified  by  the  Stale  as  'extremely  Fetevant*  th^  were 
missing  from  the  DOE  website,  ttj.  1 12:  see  fflap  State  MoHon.  Exh.  7. 

Secx)nd.  the  State  asserts  that  DOE  failed  to  m«to  Its  documents  avaHable  via  the 
centraJ  LSN  web  portal  and  thus  did  not  meet  the  regulatorv  requirements.  SSS  State  AMton  at 
14-17,  The  State  argues  that  the  LSN  portal  Is  the  only  way  to  assure  the  integrity  ol  DOE^ 
documentary  material  and  that  simpty  placing  the  document  on  DOE'S  server  Is  Insuffident 
Seeid.at15. 

Third,  thie  State  insists  titat  DOE'S  ceftiflcation  was  unlaurfui  on  Ks  tace  because 
10  C.F.R.  §  2.1003(a)(1)  makes  it  dear  that  M  documentary  material  must  be  provided, 
wtiersas  the  certification  states  that  H  only  covers  "We  documentary  material . . .  tdentHied 
from  those  documents  sutHTiltted  to  CACI  [DOE's  itUgation  support  contractor!  by  Aprt  15, 20O4.* 
liat  11-13  (quoting  DOE  Certification  at  1). 

On  July  1 4, 2004,  the  Board  Issued  a  Menrarandum  and  Order  setting  the  State's  moHan 
tor  oral  argumem  on  July  27,  2004,  and  greeting  DOE  to  answer  nim  quesflons  concerning  Ita 
nature  and  extent  of  DOE'S  June  30,  2004,  document  production."  On  July  19, 2004,  the  Bosid 
Issued  a  further  Memorandum  and  Order  directing  the  LSN  Administrator  (LSNA)  to  arawer 
14  questions  canceming  Itie  nature  and  stiucture  of  the  LSN,  his  coorcnnatlon  wtth  DOE.  and 
certain  technical  aspects  of  Uie  DOE  website  and  its  documentary  content.'*  Pursuartto 
10  C.F.R.  §  2.101 1(c)(4),  the  LSNA  is  tasked  with  coordinaling  the  LSN,  MenWyfng  any 


"  Affidavit  aS  Robert  L  Loux  (My  B,  2004)  [herelnaftar  Loux  Aff.]. 

"  PAPO  Board  Memorandum  and  Order  (Regarding  Slate  or  Nevada^  July  12. 2004 
Motion)  (July  14, 2004)  (unpublished)  (hereinafter  Ju^  14  Order). 

"  PAPO  Board  Memorandum  and  Order  (Direc«ng  the  [LSNA]  to  Respond  to  QueeUon^ 
(July  19, 2004)  (unput)llshed)  (hereinafter  July  IS  Onler]. 
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prcblenis  regaidng  ihe  Integrity  ol  the  documentary  materiaT  certified  in  accordance  wHh 
§  2.1009(b)  by  the  participants  to  be  In  Itw  LSN,' and  provkHng  me  PAPO  with 
recommendatloDS  to  resotve  deputes  regarding  the  integrtty  ot  the  documents. 

DOE  filed  Its  answer  to«ie  State  motion  on  July  22, 2004.  asserting  that  Its  certlflcalion 
and  documentary  production  fuDy  compiled  with  the  regulations  and  answering  the  nine 
questions  posed  bylhe  Board.'*'  NEI  also  fled  an  answer  supporting  the  validity  ot  DOPs 
actions."  On  tliat  same  date,  a  group  consisting  of  Public  Citizen,  Nevada  Nudeer  Waste  Task 
Force,  and  Nudear  Information  and  Resource  Service.  fHed  an  answer  si^iporting  the  State 
motion.'*  Lfe0irisa.onJuly22,theNRCstafffiled  an  answer"  opposingtheStatemctiontothe 
exIenlJhal  It  requests  that  the  DOE  certiflcation  be  dedared  inadequate  because  of  the  aleged 
falure  to  make  the  documenlarymateriat  availafale  -via  the  LSN,'  NRC  Ansvmr  at  6,  but 
othenMse  taking  no  position  as  to  the  adequacy  of  EXSE's  document  production,  see  HL  at  2-3. 
The  staff  atoo  proffered  some-crtterlB for  evduaUng  the  sufficiency  of  a  document  producHon 
under  the  Commission^  regulations.  Sfislfl,  all  0-14.  Finely,  on  July  23, 2004,  the  LSNA  filed 
his  answers-to  the  14  quBSUons  posed  by  the  Board.'*  On  July  27, 2004,  the  Board  heard  oral 
argunmitontheStrtemolton.  We  also  look-the  testimony  otOanielJ.Qrassr,  the  LSNA. 
II.  JUfVSDICTK>VAF40  AUTVIORrTY 

T?ie  jurladotloivBnd  authority  o(  this  Boanl- is  founded  on  the  Commis^on's  July  7, 2004, 


"  Answer  ol  the  Department  of  Energy  to  the  Stale  of  Nevada's  Motion  to  St1ka<July  22, 
2004}  (herelnansr  DOE  Answer]. 

"  Answer  to-Nevada's  MoBon  to  Strike  the  Department  of  Energy's  LSH  Certifieatkm 
(July  22, 2004). 

'*  Answer  of  Pubic  Citizen,  Nevada  Nuclear  Waste  Task  Force,  and  Nudear  Informefion 
and  Resource  Senrk»  In  Support  ol  the  &ate  ol  Nevada's  Motkn  to  Strike  the  Department  of 
Energ/a  LSN  Ceniflcatton  (July  22,  2004). 

"  NRC  Response  to  Nevada  Motkm  to  Strike  Department  of  Energy  LSN  Cettificalkm 
and  tor  Related  ReOel  (July  22, 2004)  hereinafter  NRC  Answer]. 

**  Response  o(  Licensing  Support  Network  Admintstrator  to  July  19. 2004  Questions 
From  Pre-Ucense  Applcolkxi  Presiding  Ofrk»r  Licensing  Board  (July  23, 2004)  [herelnafler 
LSNAAnewen^, 
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order  establishing  tlw  PAPO: 

Pursuant  to  10  CFR§  2. 1010(e),  the  PAPO  possesses  ail  the  general  ponwrs 
specmed  In  §  2.319  and  §  2.321(c)  that  the  PAPO  requires  to  carry  out  Its 
responsUllties.  As  provided  by  10CFR$2.i0i0(4(1)and  ft)),  ttiaPAPO  is 
granted  this  authorttv  soletv  far  the  ourpoae  ol  ii)|[pfl  pn  ^^|9Bt^^Ba  ewer  the 
electrorfti  ayi^toNiHY  nf  Ttpoumanta.  Indudlrtg  deputes  relaUng  to  dalms  Of 
prrvjiege  and  tttose  relating  to  ttie  Implementation  of  recommendations  of  Om 
Advisory  Review  Panelestd)lls>wdundar§2.10ll(d).  Pursuantto§2.lOlO(b). 
the  PAPO  sfidt  rule  on  any  diUm  of  document  wtthbokUng  except  as  ottter\Mse 

provided  <n  ins  order  or  sutsequent  onier  o(  the  Commission Ha  tssua 

lacking  adlrect  relation  to  the  LSN  Is  to  be  ertertainec)  tiy  the  PAPO. 

69  Fed.  Reg.  at  42,073-74  (first  emphasis  In  original,  second  emr^iasis  added). 

The  Issues  contested  In  this  proceeding  concern  whether  DOE  has  conpOed  wNh  the 
requirement  of  10  C.F.R.  §  2.1003  to  make  *air  of  its  documents  *avalable.'  The  procooding 
also  InvoNes  the  ctosely  related  Issue  as  to  whether  DOE'S  certlflcaiion  Ihtt  It  has  oompled  wtfi 
section  2.1003  Is  fadalty  InveHd. 

DOE  chaBenges  the  Board's  iuriedntkin  and  authority  to  strike  Ms  oartlfkate  of 
compUancewMh  10  C.F.R.  §3.1003.  See  DOE  Answer  at  11.  DOE  argues  that  the  Boards 
authority  ts  Hmlted  to  the  six  areas  listed  In  10  C.F.R  §  2.l0lI)ft))(l}-(8),  and  that  any  dispute 
concerning  the  docketing  of  DOPs  Hcense  appUcdkm  Is  premature  and  BoMy  wtthin  the 
authority  of  the  Director  ol  NRCs  Oftlce  ol  Nudear  Material  Safety  and  Soteguards  (rJMSS). 
SsailLat1l-12.  DOE alsodtestworulemaking statements tiytheCommiaalonforthe 
proposition  thai  ttte  PAPO  shoukf  not  consUer  disputes  over  ihe  adequacy  or  completeness  of 
the  production  of  documents  because  such  disputes  should  be  heard  only  after  contontkins  are 
fied." 

DOE'S  arguments  are  without  merit.  'Uk  gravamen  of  the  Stated  motkm  <s  that  DOE 
has  failed  to  make  all  of  Its  documentary  material  available  and  that,  unti  H  does,  the  State  Is  not 
obflged  to  make  Its  documentary  material  available  90  days  later  as  speciied  in  10  C.F.R. 


"SffiisLat  12-13  (dUng  68  Fed.  Reg.  66.373, 66,376  (Nov.  26,  2003);  68  Fad.  Reg. 
32,836,  32.843-44  (June  14, 2004)). 
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§2.1X3.  Cteerty,  this  to  MrttMn  our  jurisdtotkin--'rulirv  on  dsputesower  the  electronic 
avaiabilty  o(  docunwnts.'  tt  Is  equally  dear  that  we  have  ttie  authority  to  regulate  the  conduct 
Of  ttie  proceedno  and  the  parties  and  to  dspose  of  motiona,  as  wel  as  all  the  oHier  general 
pcMwrs  granted  by  10  C.F.R.  §§  2.1010, 2.319.  and  2.321(c).  In  this  regard.  1^  presicEng 
ofOcar  has  the  duty  lo  conduct  a  fair  and  ImparUal  hearing  acconing  to  law,  to  lake  appropriate 
action  to  control  the  prehearing  and  hearing  process,  to  avoid  delay  and  to  maintain  order.  The 
preeidhg  oflicsr  has  aH  the  powers  necessary  to  those  ends."  1DC.F.R.§2.319.  Thisindudes 
the  authority  to  strike  DOPs  certiflcalion  to  the  extent  that  it  triggers  other  actions  during  this 
prehearing  process,  indudirig  tlw  obligation  on  tt>e  part  of  other  partidpants  to  make  their 
documents  etodronicaly  avaUabie.  DOE'S  <|uoiat>onstromU»Coninr)ission'6  statements  are 
taken  out  of  corrtaid  and  are  inapposite  because  they  dearly  relate  only  to  disputes  over  the 
fftfl^nilhialhTr  of  documents  (Class  1  and  Class  2)  rather  than  to  cSsputes  as  to  their  avatebWtv. 
See  Be  Fed.  Reg.  at  32,843-44.  Ukewtea,  whUe  we  recognize  that  the  Director  of  NIrfSS,  not 
ttHs  BoanJ,  wH  make  the  uWrnate  delerminalion  as  to  the  docketing  of  OOE's  Ucense  anHicatlon 
pursuant  to  10  C.F.a  S  2.1012(a),  avaAabHity  ot  documents,  not  dodcetlng.  is  the  issue  before 
us. 

III.  ANALYSIS 
For  the  reasons  set  forth  In  more  detail  ImIow,  we  conclude  that  because  of  the 
mcompletonees  of  Its  document  review  and  production,  the  many  years  m  which  EOE  has  had 
to  gather  and  produce  Its  documents,  and  the  tact  that  the  date  of  production  was  effectively 
within  DOE'S  contrd,  DOE^  document  produdkxi  on  June  30. 2004,  dkl  not  satisty  its  oMgatlon 
to  make,  in  good  taWt,  aN  of  its  documentary  material  avaHaUe  pursuant  to  10  C.F.R.  §§  2.1003 
and2.1D0e.  tt  Is  dear  from  DOE'S  answer,  as  well  as  Its  representatkms  during  oral  erguitwnt. 
that  TXX  has  not  compieted  its  duty  ol  produdng  al  known  and  reasonaijiy  available 
documents.  WealsoflralthatDOE^melhodof maktngitsdocumentarymaterfalavallable(Lau 
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putHng  the  documents  on  iO  own  server)  falls  to  provMa  the  needed  eesurance  of  Iha  Megrtty 

and  electronic  stabMty  of  the  documents  lor  the  requirsd  six-tnonth  document  discovery  period 
and  does  not  comph'  wtth  10  C.F.R,  §§  2.1003  and  2.1009.  "me  I.SN  is  *«» . . .  system  thtf 
makes  documentary  materW  avaltable,'  10  C.F.R.  §  2.1001 ,  and  until  documents  are  indexed 
and  secure  In  the  LSN  tl^ey  are  not  "availabte"  lor  purposes  □(  the  NRC  Hcanslng  proceedng. 
HnaJly,  the  Board  notes  that  DOPs  certification  appears  to  be  fecMly  Invalid  l>ecausa  Ha  plain 
language  and  express  llmitallons  make  dear  that  DOE  is  not  certifying  that  It  has  made  all  ol  Us 
documents  available. 

This  case  presents  three  broad  Issues  ralathg  to  wlwther  DOE'S  June  30, 2004, 
document  production  and  certification  compiled  vMIn  10  C.F.R.  §§  2.1003  and  2.1000.  The  Aral 
concerns  the  completeness  of  ttie  document  production  -  whether  DOE  made  tF  of  Na 
documentary  material  avaMatilB.  The  secorxl  Issue  concerns  the  meaning  of  the  regulatory 
phrase  'malce  available'  and  wtiectier  documentary  material  must  be  Iridexed  and  secure  on  the 
LSN  before  It  Is  deemed  avalable.  The  third  Issue  focuses  on  Die  actual  wording  d  OCXt 
certification  end  whether  R  (acialiy  falls  to  meet  the  regulatory  requlraments.  Our  analystt  begins 
with  Section  A,  which  reviews  the  applicat)lB  regulatory  stnjcture  and  requirements.  Section  B 
addresses  the  standards  we  use  In  applying  the  rsgulatlans.  Sections  C,  D,  and  E,  respectively, 
deal  with  the  three  issues  in  this  case  -  completeness,  avallsbyity,  and  lacW  vaHdtty. 
A.  Regulatory  Structure 

The  first  step  In  assessing  (he  completeness  and  adequacy  of  DOE^  document 
producUon  Is  to  understand  tha  regulatory  requtrements  and  definitions. 

With  respect  to  the  completeness  issue,  n  is  dear  at  the  outset  that  the  ragiialions 
spedfy  that  DOE  must  mal<B  'alt  documentary  materiar  available.  10  C.F.R.  S  2.l0a3(aK1>. 
Tfia  general  mie  Is  that  Itfe  Full  text  or  Image  ol  each  document,  together  with  an  eleolronlc 
bUographic  header  (bBaderf°  must  be  made  available  lor  every  documenL  Seeld. 
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§  2.1003(a){i)  and  0.  It  it  is  lectwilcaHy  InfeasUe  to  mako  the  full  text  or  image  electronicaly 
available,  or  If  the  participant  claims  that  a  document  is  privileged,  only  a  header  need  be 
providad.  Sfifi  isL  §  2.10O3(a)(3}  and  (4)." 

The  term  Mocumentary  material'  is  broadly  d^ined  in  10  C.F.R.  §  2.1001  and  covers 
three  categories  of  InformaUon.  First,  it  Includes  "[a]ny  Information  upon  which  a  party . . . 
Intends  to  rety  and/or  to  dte  in  support  of  its  position  in  the  proceeding'  tOase  1  or  "reOance* 
documentary  material).  JjtS^.lOOl.  Secorx],  It  embraces '[a)ny  inlormatlcn  that  is  Icnown  to, 
and  In  the  possession  of,  or  developed  tiy  the  party  that  Is  relsvant  to,  but  does  not  si^sporl,  tfiat 
^iformatlan  or  that  party's  position"  (Class  2  or  'non-suppwtlno'  documentary  material).  lU," 
The  tttlrd  class  o(  documentary  material  encompasses '[a]ll  reports  and  studies,  prepared  t>y  or 
on  behalf  of  the . . .  patty,  mducSng  all  related  'drculeted  drafts,'  relevant  to  both  the  Hcense 
^iplicalion  and  tt»  issues  set  forth  in  the  Topical  Guidelines  In  Regulatory  Guide  3.69, 
regardless  of  whether  thsy  wifl  be  relied  upon  and/or  dted  by  a  party'  (Class  3  or  "reievanf 
documentary  materiBl).  jjj.  The  regulatiora  make  dear  that  documentary  materiel  excludes 
reference  booica,  Hnandal  arxl  procurement  material,  copyrighted  material  and  other  similar 
malarial.  See  kL  S  2.1006. 

Tumkig  Id  the  questkm  of  'aveilabiHy*  -  how  and  to  whom  documentary  material  is  to  be 
made  available- the  regukMons  are  not  a  model  of  clarity.  Thefirstsentenceolseclion2.1003 
simply  stales  that  DOE  and  other  participants  Shan  'make  available"  their  documentary  material. 


"  Pursuant  to  10  C.F.R.  §  2.1001 ,  a  "bWtog raphe  header"  means  "the  minimum  series 
of  descr^itiw  fleklB  that  a  potential  party . . .  must  submit  with  a  document  or  other  material." 

"  Under  sectton  2.1003(a)(4),  a  participant  need  provide  only  the  header,  but  not  the 
te«.  of  "documentary  mtieifal  (1)  f(]or  whfch  a  daim  of  privilege  is  asserted;  (il)  [w]hk:h 
constitutes  confidential  flrtandal  or  commerdaJ  Intormalion;  or  (iii)  {wjhlch  constllutes  safeguards 
liAirmaiion.-  Section 2.100eiurthardefinesthescopeo(the privileged documentsand 
Irwotporates  the  exoapHona  spedlied  in  10  C.F.R.  §  2.380,  including  certain  pnstedicns  under 
the  Rivacy  Act  (sbb  S  U.S.C.  §  S52a).  For  puqxises  of  this  Memorandum  and  Order,  the  term 
"prtvUeger  Indudes  an  of  these  privileges. 

**  Non-supporttng  documentaor  material  includes  both  (a)  documentary  material  that 
does  nc<  support  a  part/s  posHkm  and  (b)  documentary  materia  thai  does  not  support  the 
party's  InformaUon.    The  former  may  be  dependent  on  the  conlentlons:  the  latter  is  not. 
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Subseciton  (e)  Of  2.1003,  added  on  June  14, 2004,  arkl  deaSng  wtth  the  partk^iants' d^ 
supplemem  certain  materials,  provides  more  guidance,  staling  that  a  pertlc^wnt  slui  "oon&ruB 
to  supplement  its  document^  material  made  avail^s  to  other  participants  wtathniftw 
66 Fed.  Reg. at 32,848  (emphasis added).  Section 2.1006{b)merely8tatBslt)alapafticipant 
must  certrfy  that  'Vie  documentary  matedaJ  spedried  ki  §  2.1003  has  t>een  identitied  and  made 
electronlcaIFy  avalabte." 

Several  other  Subpait  J  provisions  appear  to  assume  that  the  LSN  is  ttie  mettiod  for 
malcing  documentary  materia]  available.   Sectton2.101l  dlrectsthel.SNA,j[aKj|ta.lo 
'Ii]dentify  any  protilems  regarding  the  Integrity  of  documentary  material  certlHed  in  accordance 
wlth52.1009(blbvtheoartlcipani3tQbelnlheLSN.-  10  C.F.R.§2.101t(c)(4)  (emphasis 
added).  In  addition,  the  ISNARP  Is  tasl(ed  with  providing  advice  on  fonnat  standards  lor  access 
to  the  documentary  materiBl  certifled  by  each  participant  to  be  made  avaHabIa  InttieLSN  to  the 
other pames."  !^§2.i01i(e)(2)(i)  (emphasis added).  Section 2.1011  also establisheB a 
significant  itet  of  computer,  web,  and  database  technical  standards  that  participants  must  folow 
wt>en  making  their  documents  available,  including,  tor  exampte,  U)e  requirement  Aat 
"participants  . . .  malce  , . .  ttteir  documents  avaHabte  on  a  web  accessible  server  wtilch  it  aUe 
to  be  canvassed  by  web  indexing  software  Q^,  a  "robor,  'spider*,  'crawter').'  jd, 
S  2.101 1(b)(2)(l). 

The  definition  of  'documentary  material"  also  includes  an  Indirect  reference  to  the  ISH 
because  documentary  materia)  is  defined,  In  part,  as  documents  televanl  to . . .  issues  set  forHi 
In  the  Topical  Guidelines  in  Regulatory  Quide  3.86."  lil§2.1001.»  Reg.  Quide  3.60  repeatedly 
refers  to  making  documents  avallat>le  "via  tlM  LSN." " 


"  Regulatory  Guide  3.68,  Topical  Guidelines  lor  the  Ucens^  Support  Network  (rev.  1 
June2004>.SBSa^69Fea  Reg.  40.681  (July  6, 2004)  [hereinafter  Reg.  Guide 3.69).  Rea 
Guide  3.69  was  originally  p(i)llshed  In  ldS6.  Sfis61  Fed.  Reg.  49,363  (Sept.  19, 1996).  A 
proposed  revision  was  published  in  2002,  sfiS  87  Fed.  Reg.  44,478  (July  2. 2002),  as  Draft 
Guide  3022  [hereinafter  DG-3022]. 
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Fktdly,  ttw  moMring  ol  avtdebmty  NIa  the  L£rr  dapands  In  toy  part  <m  the  definWon  0^ 
the  1SN,'  which  to;  the  combined  Bystem  that  makes  documentary  mateiiEd  avaHat)le 
elecbwicalytopMiaa, potential parVesandlrtterestedgcwenimentalperticJpants.*  tOC.F.R. 
§£1001.  Thus,  the  LSN  to  lt*e' system  for  makino  documentary  material  available.  The 
phrase  "combined  system'  Is  not  defined. 

As  to  the  Issue  of  the  facial  validity  of  DOE'S  certification,  the  reauLations  do  not  prescritM 
any  particular  wordhg  for  the  certtTication.  The  reguiallans  simi^  require  each  potential  party  to 
"[elstablsh  procedures  to  Implement  Ihe  requirements  in  §  2.1 003,"  arvi  to  have  a  'responsitile 
official . . .  certify  to  the  [PM>0]  [1]  Out  the  procedures . . .  have  been  Implemented,  and  {2]  that 
to  the  t>eet  of  his  or  her  knovriadge,  the  documentary  material  spedfisd  In  §  2.1003  has  t>een 
Jdentiried  and  made  electronically  amUabto."  id.  §  2.l00g(a)(2).  (b). 
B.  Applicable  Standard  for  Docunwnt  Production 

Given  the  dear  edct  that  DOE  (and  bS  other  participants)  make  'all"  documentary 
material  awallsfale,  Idii  2.l003<a)(1).  we  Initially  must  detennine  how  to  apply  this  regtdabxy 
iriandale  to  DOBs  conducL'  We  recognize  that  DOE  has  expended  subetentlal  eHorl  and 
produced  over  one  mlHon  ful  text  documents.  The  adequacy  of  DOPs  eflort  however,  must  be 
assessed  against  the  magnitude  and  importance  of  the  task  and  Ihe  more  ttian  15  years  that 
DOE  has  had  to  tuin  its  regulatory  obHgaHon.  We  agree  that  perfectton  is  not  required"  and 
that,  aa  with  wy  "muU-yeer  productk)n  effort  Involving  mlBlons  of  documents,  Dtousands  of 


**  At  the  outset,  and  in  sbt  other  places.  Reg.  OuUe  3.69  states  that  docummtary 
material  should  be  IdsntMad  in  or  made  avalable  "via  the  LSTi.'  Reg.  Gukle  3.69  a1 3.69-1  to 
3.6fr-7.  The  ConHnisslon's  Statement  of  ConsklBrations  In  revtoing  Reg.  Guide  3.69,  Ikewtoe 
stales  that  documantery  matariato  shouU  be  made  evfiilable  "via  the  L.SN' In  at  least  six  places. 
60  Fed.  Reg.  ai  40^1-87.  Lest  it  be  thought  that  this  is  a  recent  development.  M  should  be 
nctatf  that  the  original  September  1996  version  of  Reg.  Guide  3.69  IHwvrise  used  the  phrase  In 
the  LSS"  on  mull^  oocaskins,  Reg.  QuMe  3.69  (SepL  1996)  at  3.69-1  to  3.69-5.  as  dU  DO- 
3022  811-6. 

"  TMb  tosue  to  felevant,  but  of  significantly  less  concern,  in  considering  tuM  participants 


"DOE  and  the  State  agree  that  perfectton  is  not  required.  See  DOE  Answer  al  2:  Tr.  at 
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persona.  and  compacated  Information  systems,*  any  productton  to  bound  to  have  some  Ituman 

mistakes.'  DOE  Answer  at  2.  Likewise,  we  understand  tliat  some  (acMcal  anomsfes  are  to  be 

expected  when  irAlatIng  a  large  database  and  website  system  such  as  the  ISH.  Sgg  Tr.  at  107. 

AB  parties  aoree  that  ttte  regulatory  requirement  Id  produce  'si  documentary  materfaT  it 

not  to  be  read  literally  and  shouM  be  read  as  embodying)  a  good  faHti  standard.  Qafi  OOE 

Answer  at  8;  Tr.  at  17-19, 142.  The  Commission  flrat  arfcUaled  this  standard  in  1089: 
The  Commission  expects  dl  LSS  participants  to  make  a  good  faith  effort  to 
klentlfylhedocumentarymalerialwlthlnihescopeolS2.1003.  Howaw.ande 
of  reason  must  be  applied  to  an  LSS  partdpanTs  obligation  lo  UenUfy  s> 
documentary  materia  wilNn  the  sccpe  of  tfte  toplctri  guMslnes.  For  example, 
DOE  wi  not  be  mpected  to  make  an  exhaustive  search  of  Rs  anMval  m^erlal 
that  concelvat)IM  might  be  within  the  topkd  guklslines  but  has  not  tieen  revleirad 
or  oortsidted  in  any  way  in  connection  with  DOE'S  woik  on  its  kerne  appHceUon. 

54  Fad.  Reg.  at  14,934. 

We  agree  that  a  good  faith  standard  must  be  applied  to  wch  partic^ianrs  documsnt 
production.  Thus,  on  the  date  It  chose  lo  carWy  Its  document  proAictlan,  DOE  must  have  mads. 
In  good  faith,  every  reasonatila  effort  to  make  al  of  Its  documentary  material  snSable. 
In  ttHs  context,  good  faith  Involves  at  least  several  factors. 

The  fact  ttiat  DOE  has  had  over  15  years  te  comply  and  effedfvslyoontroledlhetlmhg 
of  Its  document  production  are  key  (aciors  In  assessing  whether  it  has  nM  Rs  good  faith  duty  to 
produce  aN  documents."  [>0E  had  ample  time  within  whk:h  to  gathsr  its  documents,  determine 


"  NWPA  requires  DOE  to  submit  its  license  appficatkin  to  the  Commfsstan  90  days  aflar 
the  date  on  which  the  Presklent^  recommendatkm  to  use  the  Yucca  Mountain  sKe  Is  effective. 
SfifiNWPAf  1  t4(b),  42  U.S.C.§  10134(b).  Subpart  J  dkMlea  thtf  DOE  must  make  Ks 
documents  available  six  months  before  the  appDcation  Is  docketed.  Sfis  10CF.R  J  2.1012(b). 
Hownver,  DOE  has  never  suggested  that  Its  June  30, 2004,  document  productlan  was  done  in 
response  to  these  requirements.  We  surmise  that  Ihto  Is  because.  In  reettylhaF^esidentlal 

iitountain  site  to  the  PresMent  under  rJWPA  15 114fa).  the  thninQ  at  wtehwMBrtlralvwmn 
DOE'S  control.   We  note  that  the  PresUenlial  recommendatkm  was  eftecMve  on  July  23, 2002, 
after  Congress  passed  a  joint  resohitkM  overridNtg  the  Stale's  veto  and  approitia  the 
devek>pment  of  a  repository  at  Yucca  Mountain.  Sfig  Pub.  L  r4o.  107-200, 116  Stat  735(2002) 
(codHied  al  42  U.S.C.  §  10135  noto).  TTius,  under  the  comblnaHon  of  NWPA  $  114(11)  and  10 
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whether  ihey  consMuted  "(fcxaimemeiy  material/ and  to  review  tham  tar  p^ 
prtvHeaa.  DOE  knew  from  Ihe  start  that  millions  ot  documents  were  involved.  Wh  He  wa  applaud 
OOE^  atlnnpl  to  mmage  its  work  by  astatiilshlng  Its  own  document  production  schedules  and 
Menial  deadikies,  H.  on  the  day  of  DOE'S  self-lnposed  document  production  deadine,  DOE  was 
not  qute  finished,  thai  deadline,  not  compliance  wflh  10  C.F.a  %  2.1003,  is  what  now  must  yield. 

The  purpose  and  Importance  of  DOE'S  obligation  to  produce  all  documents  are  also 
factors  In  applyino  the  good  faith  staiYlard.  The  Yucca  Mountain  licensing  proceedng  Is  ot 
critical  Importanca  As  the  appicant  DOE  bears  the  burden  to  sivport  al  points  required  lor  a 
Icenae,  arx)  DOPa  certificaeon  inHlales  ttw  entire  Hcenstng  process.  A  ful  and  ttfr  six-mcnth 
document  dscomry  period,  wiiere  al  of  [X)Ps  documents  are  to  be  available  to  the  pc^ntlal 
perties  and  the  pubic,  is  a  necessary  ptecondHlon  to  tfte  development  of  wel-artlculated 
contentions  and  to  ffie  Commission's  abSty  to  meet  the  statutory  mandate  to  issue  a  final 
decision  trfthin  three  years.  These  important  oblectlws  cannot  bo  met  unless  wa  require  DOE 
to  mate  every  reasonable  effort  to  mske  al  of  its  documentary  material  avaiabie  tt  the  atart 

F^naly.  the  status  aid  Anancial  abWy  ot  DOE  must  be  part  of  flw  good  latth  analysis. 
DOE  is  an  arm  of  tlie  U.S.  Goverrun«tt  It  has  tl»  resources  of  the  Mudew  Waste  Fund  at  its 
(isposallnn9enAlngllsdocumentarymalerialandco(nplyingwith10C.F.R.$Z1003.  Sfifi42 
U.S.C.  S  toe22(d).  As  the  appBcant  DOE  has  the  most  critical  role  and  responstt)irty  In  Initiating 


(n  this  conlaid,  the  good  Ulh  standard  Bs  sppied  to  DOPs  duty  to  produce  al 
dOCumeMs  Is  a  rigorous  one.  requiring  DOE  to  malce  every  reesonaUe  eHoft  to  gather,  to 


CF.R.f2.10t2(t4.00Eahauldhavemadeiadocumenlsav8BaUeonApril23.20a2.  In 
contmst,  DOE  staled  at  om  argument  that  ■unU  the  statutory  process  cuintinMed  in  Congress' 
delenninallon,  K  MBS  nappropftale  to  expand  those  ^pes  of  monies  on  tlid  (documerri 
producflorq pmoees.'  Tr.aitie.  tn short,  DOE dteregarded ttie statutory deacSne for 
submfobig  Ra  appfa<Uii  md  the  reltfed  regiiatory  deaAne  for  maMng  ts  documents  avaiebie. 
For  our  purpoees,  K  is  sufnciertf  to  note  that  DOE  etlectively  controlad  the  timing  of  these 
daadkws,  and  effectively  contraied  tfie  timing  of  its  two-year  delay  in  mooting  them. 
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assess  In  prmlege,  and  to  produce  al  documentary  materlai  ai  ihe  outset,  wAhout  regard  to 

aiHtlcial  or  seir-lmposed  deadlines." 

C.  Completeness  ol  Document  Production 

Having  revtevrad  tha  relevant  regulations  and  the  standard  to  be  appled,  we  now  lum  b 
the  issue  of  whether  DOES  document  production  wraa  sufficiently  conipM&  DOE  states  thai  H 
made  2,090,474  documents"  electronicaBy  available  on  Its  own  webstte  on  June  30, 2004.^ 
See  DOE  Anstver  at  14.  Of  ttiese,  approximately  one-AaH  were  made  availaUe  In  fuH  text  or 
imase  fomt  with  headers,  and  one-haK  were  made  available  without  text  wAh  headers  only.  See 
Tr.  at  62.  In  short,  the  text  of  approximately  one  million  of  DOE'S  documents  was  wKhtteld,  even 
on  Its  own  server.  Meanwhile,  as  of  June  30,  3004,  approximately  500,000  of  DOFs  documents 
had  been  indexed  on  the  LSN  website,  g^  CX)E  Answer  at  Q. 


"  We  find  it  unnecessary  to  decide  wh^her  DOCs  document  production  is  sutajecl  to  Vie 
-substantial  and  timely  compliance"  standard  of  10  C.F.R.  §  2.1012(b)(1).  DOE  does  not  areue 
that  this 'substanUaT  compliance  standard  applies  to  It  The  Stale  vIgDKMMlyarBueetM  DOE 
is  subfect  to  a  higher  standard  and  that  the  tenn  "Urn^  Is  meaninolan  when  appiad  to  DOE. 
g^  Tr.  at  27-^.  The  staff  recognizes  that  Ihe  regulaSons  do  not  impoaeauch  a  crNarion  on 
DOE  but  argues  that  we  should  apply  the  substantial  and  timely  complance  standard  to  OOE: 
"there  does  not  appear  to  be  any  reason  to  Judge  DOE%  complance  by  a  standatd  (Merant  tan 
that  applicable  to  other  potential  parties.'  NRC  Answer  at  11.  Wave  not  so  sure,  given  that 
DOE  wll  be  the  applicant  and  Its  certfflcaOon  triggers  the  entire  prefcenae  spplcaiton  process. 
We  note  that  10  C.F.R.  §  2.1012(b)(1),  which  operates  to  deny  a  pereon  pat^sMus  unlaet  it 
shows  "sutMtanUal  artd  timely  compliance  with  ttw  requirements  of  S  2.1003,'  does  not  apply  to 
DOE,  because  it  will  be  the  applicant  and  cannot  be  denied  patty  status.  We  further  agree  wUh 
the  State  that  al  least  the  timelineBs'  crfterion  cannot  apply  to  DOE,  which,  having  ignored  the 
statutory  deadline  lor  submitting  Ite  application,  effedhely  choee  Us  own  document  production 
<iaSe.  In  any  event,  given  our  hoUng  that  OOE  Is  subject  to  a  good  faih  standard,  we  need  not 
reach  the  substantial  compliance  iasue. 

"  In  contrast,  OOEs  pubic  announcement  stated  that  It  had  cartfled  to  the  NRC  the 
public  avallablHty  ttirough  ttte  Intemei  of  approximately  1 2  milon  documents  totaling  some  B.B 
mlMon  pages  regardkig  Yucca  Mountain.'  Ssi  COE.  Yucca  Mountain  Documents  Made 
AvaBaHe  for  Licensing  Proceeding  Oast  modified  June  30, 2004)  KiOpV/MwwJloeLgow'enginefto 
ntent.do?PUBUCJD-16120&BT_CODE-PR_PRESSRELEASESATT  COOE-PRESSflELEAS 
EH. 

"  Exhibit  17  to  DOE'S  answer  shows  mat  DOE  reviewed  2,962,664  documents  and 
excluded  872,21  Oof  them  as  not  meeting  ttie  definition  c^MocumentarymateriaL'  SaealaoTr. 
at  61.  Of  the  remaining  2,090,474,  approximately  one^taN,  j^  one  mWon,  were  provided  in 
header  only  format  g^  K).  at  62. 
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The  pindkiga,  factual  onswera  ol  DOE  and  the  LSNA,  and  the  ortf  argumsnt.  fwealed 
four  main  calegorlea  of  documents  retaBng  to  the  completenaas  of  DOE^  document  production. 
TIteM  are  (1)  DOE^  non-production  o(  the  toxt  of  at  least  "several  Iwndred  thousan<r 
documents  due  to  the  fact  that  DOE  had  not  completed  Rs  own  privffege  ravlew  of  them;  (3)  the 
non-producticn  o(  four  mMon  ■arctrivaT  e-maHsi  (3)  the  non^yoductlon  of  documents  thai  DOE 
gathered  after  Api«  15, 2004  HW  documents);  and  (4)  the  non-producUon  of  miscellaneous 
other  groups  of  documents.  TTw  folowing  analysis  wil  review  eacAoftftese  categories  in  turn, 
and  then  Bdtftess  the  colalarsi  issue  regardng  wtiether  DOE  can  cura  any  deflciBncies  ki  Rs 
MUal  document  production  t>y  supplementing  Its  production  later. 

1.  Document  Texts  Withheld  Pending  DOE^  Unfinished  Prtvnaoa  Review 
After  its  June  30, 2004.  certification,  DOE  stil  had  not  completed  Us  prMtege  review  of 
hundreds  of  thousands  of  documents.  Thus,  it  chose  to  withhold  the  text  of  these  documents. 
Further,  DOE^  apparent  confusion  over  the  privileged  status  of  Its  document  colecfion  resulted 
in  DOE  taJdng  its  wflbeto  oH-line  almost  immedately.  fX^ssMwssdowntromJuly  1  toJuly6 
in  order  for  DOE  to  safeguafd  the  content  of  certain  documents  that  contain  privacy  protected 
HL  prMaged]  mfomalion.-  DOE  Ansvrer,  Exh.  1,  Amdavtt  of  Harry  E  leake  IMf  22, 2004) 
114  [hereinafter  laake  Aft.].  On  JulyZ,  2004.  W.JoIm  Arthur,  III,  the  Deputy  DIrectorofthe 
DOE  OOIWM,  wrote  the  LSNA  that,  due  to  DOFs  error,  it  had  Inadvertently  made  walable"  a 
numtier  o(  privleaed  documents  and  thus  had  taken  the  DOE  website  oH-ine.  DOE  Answer, 
Exh.  1B,  Latter  from  W.  John  Arthu'.  ill  to  Daniel  Graser.  LSh4A  (July  2, 2004)  all.  Mr.  Aittu 
also  raquealed  Ifwl  the  LSNA  take  all  of  the  DOE  documents  off  the  putillc  LSN  and  thst  the 
LSNA  Meter  aoHvaUnB  Its  Index  of  DOE^  documents  unta  It  has  veriflad  thai  Hs  website  wa  not 
make  ainMble  the  documents  that  may  contain  privacy  protected  Information.'  lit  Thesewere 
not  problems  wHh  the  computer  systems,  but  simply  resulted  from  the  fact  thsl  DOE  was  stll 
undBcUad  as  to  wHch  of  Its  documents  tt  wanted  to  wtthhold  as  prtvMeoed. 
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Evan  before  the  cerGllcation  date,  OCX  uncertamtleB  as  to  lis  pMtoge  cUms  caused 
unexpected  problems  on  the  LSN.  After  long  exhortation  trom  the  LSrM.asBTr.  at  100,  DOE 
Anally  began  making  Its  documentary  material  avallatM  foe  indsidng  on  Ihe  LSN  on  May  Sr20M. 
SfiS  Leake  Aff.1 9.  Prkx  to  May,  DOE  and  the  LSNA  had  agreed  to  InstKute  certain  access   ' 
controls  so  that  LSN  Indexing  could  begin  and  DOE  documents  wouU  not  be  made  putHidr 
availabia  on  the  LSN  until  OOE  authorized  iL"  Pursuant  to  this  arrangement,  aa  o(  June  30, 
2004,  DOE  had  made  64B.452  documents  privately  avalsble  to  the  LSNA  for  Indexing.  Sh 
LSNA  Answers  at  16.  But  during  this  same  Bme,  DOE  reversed  itaeH  and  insHudad  thai- 
150,684  of  these  Items  be  deleted  [both  header  and  text)  from  the  LSN.  gHld.  Thtaverylargr 
number  of  deletions  was  unexpected  ar>d  caused  substantial  protilems  by  dhnrSng  LSN 
resources  that  were  inter>ded  tor  the  Indexing  o<  new  documents  instaad  ta  tha  task  o(  deleUoiL 
SsSTr.atm.  The  origin  of  these  difficulties  was  not  (rf  a  technical  nature,  bid  was  a  direct 
resull  of  the  incorT4)leteness  of  DOE'S  prhriiege  review  process."  ThedfOcUHeaGonUrwiedaflw 
June  30, 2004,  when  DOE  submltled  three  more  waves  <4  detoUon  requests  to  the  LSNA,  one 
covering  25,209  documents.  See  t-SNA  Answers  aH6-17:Tr.aiaf7-fl8.  DOEk  vary  late . 
deteOons  of  over  1 75,000  documents  lndk»tes  that  DOE  fM  aU  not  finished  Is  prtvflege 


"  SbS  doe  Answer,  Exh.  14,  Letter  from  Joseph  O.  Ziegler,  Dtredor,  DOE  OMceof 
License  AppRcaHon  and  Strategy  (OLAS).  to  Danlel-J.  Graser.  L^IA  mv*.  2004)  at  r-ZiJii, 
Exh.  IS,  Letter  fnm  Daniel  J.  Qraser  to  Joseph  D.  Ziegier  (May  5, 2004)  at  1.  At  that  pointDOE 
WAS  stn  estimating  mat  It  would  make  12  mWon  pages  of  documentary  maKrW  awMDe,  see 
DOE  Answer,  Exh.  14  at  1 ,  rather  than  the  5.6  millon  pages  It  ulUmt^  produced  on  June  30, 
2004. 

*>  Tlw  LSNA  stated  that '[cjnce  we  began  kndng  the  [DOq  documents,  we  had  no 
technkai  problems  with  the  LSN  side  end  in  fast,  we  were  aUe  to  oema  IP  to  a  lapacl^  ol 
foadbig  as  many  as  40.000  documents  Ins  24-hour  cycle.'  Tr.  at  101 '102.  "nilMtocMcd 
problems  we  were  having  are  not  the  result  of  ths'DOE  document  fonnaL  The  probiema  that  wa 
were  experiencino,especiaHy  subsequent  Id  Jqly  7.  were  proMenisosaoclledwWiaaMWpinglo 
deMe  the  documents  that  were  atresidy  in  the  LSN  system  tor  iMOi  [DOg  submRled  Ae  cal 
back  list  of  25,208: ... .  [l)t  was  the  unusual  situatkNi  of  having  to  MpedHously  process  such  a 
large  number  of  daletiens.'..."  Ill,  at  110. 

"  During  ord  argument,  some  contuskm  also  arose  because  DOPs  headara  IncWed  a 
field  where  documents  were  designated  either 'PUB*  or  ■PRIV.'  SomeofthedocomenlsttMl 
DOE  provkJed  in  header  format  only  (Implying  that  they  were  claimed  as  p(tvleoed>  had  a  'PUB* 
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The  hcompMBnass  d  DOE^  pifvMge  review  became  further  apparent  in  DOE'S  Answer 
andattheoralsrgumenL  DOE  ackrKMledged  that,  lour  sweeks  after  lb  ceitflcalion,  it  stH  had 
"ongoing  processes  and  procedures'  to  Identify  prtvleged  documents,  the  text  of  which  DOE 
had  akeadywHhhetd  on  grounds  01  prMtoge.  SsB  Tr.  et  87.>*  DOE  conceded  that.  In  Hs  June 
30, 2004,  document  producUan,  of  ttn  mHton  or  so  documents  where  the  text  had  bean 
wWihaid,  ■several  htndad  thousand*  had  been  withheld  under  a  Oakn  of  prtvUege,  even  though 
DOE  had  rut  completed  Its  own  two-step  prlWeoe  review  process  for  these  documents,  id." 

The  tact  that  OOE  had  not  finished  Ha  prMlege  review  for  several  hundred  thousarKl 
documents  came  to  Ight  ss  a  re«A  of  the  State's  challenge  to  five  of  DOES  lieadBr  only* 
documents.  See  Stale  litabon.  Exh.  7.  With  regard  to  afl  live,  DOE  rssportded  Utal  Its  scraening 
aoAwnre  had  ortghWly  dasslfled  ttiem  as  privtoged,  tliat  as  a  part  of  Its  ongoing  privilege  review 
DOE  %wxikl  have"  reviewed  the  documenls,  but  that  In  Bght  ot  the  State's  motion,  DOE 
■axpedttecf  Its  second  step  (human)  review  of  the  documents  and  decUed  that  the  documents 
dUnolrequlrswtthtMikBng.  DOE  Arnwer,  Exh.  20."  After  Its  second  stap  review,  DOE  dropped 


header.  afsTr.al24.  DOE  darttied  that  the  PUB/PfllV  designations  derived  from  a  DOE 
records  nwtagemenl  system  dassincation  CPUS'  designating  a  document  freely  avallat)le  to 
users  In  DOE  end  "PRIV  deatgnallng  documents  with  resbicted  access  within  DOE)  hev^ 
nothing  to  do  vMi  DOE'S  dasslflcailon  of  ihe  documents  as  legally  privileged  tor  purposes  of  tfw 
YticcRMouilalnlcenslngprDceedkig.  SfiSllLat52.  However,  It  is  hard  to  conceive,  as  DOE 
appews  to  eWm,  that  a  *PUB'  document  that  is  freely  available  wllhfri  DOE  can  qualify  as 


**  OOE  stated  that  Its  ongomg  process  involves  two  steps.  Sa&  Tr.  at  85.  First, 
documentary  mslsrial  to  reviewed  for  privilege  by  a  computer  -  DOE'S  ^xtvacy  and  prMege 
acraenlng  aolhMra.'  DOEAnswsr,  Exh.  20,  DOE'S  Response  to  Documents  Identiried  in  ExhbH 
NaT  to  Staled  McAon  to  Strike  all,  ^.  Second.  DOE  has  a  team  of  20  to  30  reviewers 
loottig  at  el  dacumams  thai  had  a  privilege  "hif  from  the  software  and  determining  whether,  In 
fact  the  documenls  quMfy  tor  a  privtoge.  SafiTr.at87. 

"  DOE  slaM  lh«l  Rs  second  step  -  human  review  of  those  docunwnts  lor  posO^le 
prMlege -was  proceeding  el  approximtfely  20.000  per  day.  ggfiULatSS. 

■■  WUh  regan)  to  each  of  the  five  documenls,  DOE  stated  'fflhe  docvrtittit  was  in 
hoader-cniy  lonnal  because  II  was  flagged  by  [DOE'S]  privacy  and  privflege  screening  software. 
As  part  of  [DOE^]  ongo^  processes  and  procedures,  [TOE]  would  have  reviewed  this 
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its  privileae  daim  on  aU  five  of  the  dcKumenls.  Sae  Tr.  at  25. 

At  the  oral  argument,  the  State  presented  further  evidence  ol  disarray  in  DOE'S  privtoge 
review  process.  The  Slate  Indicated  thai  a  computer  search  of  CUE'S  website,  using  the  searcft 
terrrt  "party,"  produced  the  headers  (but  not  text)  of  dozens  of  documents  wttoee  titta  contained 
the  term  ■^jarty"  te.q..  't>achek)r  party,"  "party  (or  Debbie,'  "December  1 3"  party,"  Thanks  for 
the  party,"  "housawarmlng  party,"  "pool  party")  and  ttiat  "every  one  of  [them]  Is  martied 
■prhnleoed."  Argument  Exh.  4;  Tr.  at  173-174."  It  Is  hard  to  imagine  that  such  documents 
qualify  tor  any  legal  prlwlege. 

More  substantively,  the  State  stated  that  it  had  done  a  search  of  DOE'S  website  for  the 
phrase  'alloy-22  corrosion,"  which  H  views  as  "one  of  the  most  critical  topics  In  ttils  proceedkig.' 
Tr.  al2l.  The  State  reported  that  Uie  search  had  produced  9,261  hHs.  and  that  the  fnt  4376  d 
these  documents  were  on  the  DOE  websfte  in  heivJar-only  form  y^,  daJmed  to  be  prtvHeged). 
Sse  Argument  Exh.  3;  Tr.  at  21, 169.  Our  brief  review  of  these  4,B78  headers  reveals  IhattM 
docurtients  are  mostly  technical  reports,  studies,  minutes  and  data.  It  strains  credulity  to  believe 
ttiat  any  substantial  number,  much  less  all,  of  the  4,876  documents  can  falrty  be  withtield  sb 
legally  privileged. 

The  iricomplateness  and  ortgoing  status  of  DOE's  review  ot  Its  docuirwnts  for  potsnUal 


document's  bibliographic  header-only  status.  In  light  of  the  Stale's  motion,  [OOEl^axpedBed  ib 
review  ol  this  document  and  determined  that  the  privacy  and  privilege  concern  fl^jged^  the  . 
scraenirig  software  did  not  require  POE)  to  continue  wHhl>oldlng  th»tull  text  and  image  o(  IMs 
particular  document."  DOE  Ansvmr,  Exh.  20  (in  reference  to  documents  1,6, 0, 11,  and'lZ). 

"  At  oral  argument,  the  State  submitted  four  exhUtS.  Argument  Exhibtt  1 1s  an  Augusts, 
20D2  memorandum  from  Lee  Uberman  Ods,  General  Counsel-oF  DOE,  regordng  the  "Search 
for  and  Retention  of  Relevant  Hard  Copy  and  Bectronic  Documents  for  the  JLSNi'  Argument 
Exhibit  2  is  a  May  27. 2004,  Freedom  odnCormation  Act  (F01A)  request  by  the  I3w4lrm  D(.^)an, 
FKzpatrlck,  Malsch  &  Cynkar,  PLLC  to  DOE  concerning  Ms  standards  for  screening  and 
excluding  documents  trom  the  LSN.  Argument  Exhibit  3  Is  a  set  of  several  hundred  pages  at 
screen  shots  lor  the  first  4,900  documents  pnxkiced  when  the  Stat&querled  the  DOE  websito 
with  the  search  phrase  *alloy-22  coiroslon."  Argument  €xhibit4  Is  a  sat  at.27.pagea  of  Iwadera 
produced  when  the  State  queried-the  DOE  website  with  the  saarch.ierm "party.!  Al  of  Ihaae 
documents  have  been  entered  as  argument  exhibits,  and  have  been  placerUn  ths  mency^  ~ 
electronlc  hearing  dodtet. 
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dalms  of  privHsge  and  (he  fact  that  DOE  puqxirted  to  make  all  of  its  docwnerrts  available,  wMe 
SSI  wHhhoUIng  the  taxt  o(  many  01  tnem  because  ithad  not  decided  wttelher  ttwy  were 
privileged  or  not,  makes  It  dear  that  DOE  has  not  met  Its  duty,  in  good  faltti,  to  produce  an 
documents.  By  DOE^  own  admission,  there  are 'several  hundred  thousand"  documents  that 
DOE  has  not  produced  m  ful  text  but  for  which  DOE  had  not  completed  Its  own  two-step 
priviege  review  process.  Tr.aie?.  Butthe1OC.F.R.S2.10O3dutytoproducetltefult«(tof  all 
non-piMleged  documents  means  tfiat  DOE  must  complete  Its  privilege  review,  and  m^e  ttw  full 
text  of  al  norvprMegad  documents  avaHatile,  betore  It  can  certify  that  it  has  made  bR 
documanb  avaUto.  novkSng  the  header  only  tor  hundreds  of  thousands  of  documents,  while 
DOPsprivHege  review  is  sWongdng,' Is  insutncienL  And,  while  we  recognize  that  the 
pr»-«censa  applcatton  phase  permits  partldpsnis  to  challenga  another  partldpanTs  privHege 
dalms.  the  six-month  perkid  is  neither  designed  for,  nor  to  be  consumed  by,  imemal  DOE 
wafllng  about  whether  the  text  of  documents  that  it  has  already  withheld  really  should  have  been 


DOE  is  not  aided  by  its  charactedzabon  of  Its  second  step  as  an  additional  one  that  DOE 
has  lateen  upon  (HseH].'  Tr.  at  as.  The  two-step  prhrilege  review  process  was  establl^ied  by 
DOE,  not  us,  kmg  betore  Its  June  30, 2004.  cenfflcaHon  and  is  stM  ongoing  lor  several  hundred 
thousand  documents.  Indeed,  if  DOE  chose  from  the  outset  to  do  only  a  one-step  privilege 
analysis  and  had  Dntshed  the  one-step  by  June  30,  then  this  precise  problem  might  not  have 
artoen,  although  imdoulxadhr  such  an  approach  would  have  spawned  myriad  other  proliiems." 
Bui  the  fact  is  IhBt  DOE  chose  to  use  a  two-step  privilege  review  process  and  plaifdy  it  was 


"  Qhien  DOPs  dHOcuHaa,  artlculaled  In  the  May  20, 2004,  report  ol  Its  Inspector  General 
(K3),  wttti  Rb  privlege  review  software,  and  the  IndkaUona  that  the  soHwate  vastly  ovar-ffi«dudea 
and  wMhoUa  noiHXivlegod  documents  (&a„  the  4,876  alloy-22  corroBlon  documents).  It  Is 
appfOfifWe,  and  perhaps  even  required,  that  DOE  conduct  Its  seoomt^tap  human  review  of  the 
documaniB  lor  claims  ol  privilege.  Sfifi  State  MoHon,  Exh.  3,  DOE  Office  of  Inspector  General 
Audi  Report  on  Managantent  Controls  over  Ihe  Ucenalng  Support  Nettvorti  for  the  Yucca 
Mountain  Rapoaitofy  (May  2004)  [hereinafter  DOE  IG  Report]. 
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subetantJoHy  mcotnplete  as  o(  Juna  30. 2004.  THai,  as  an  enUraly  separata  matter.  DOE 
withdrew  150.000  documents  from  the  LSN  on  privHeae  grounds  before  June  30, 2004,  and 
anottter  25,000  tttereafter.  rurttw  Illustrates  thai  (X}eB  privlege  review  process  was  sUI 
unfinished.  The  Incompleteness  ol  DOE^priviege  mtew  is  not  a  mhor  or  Inadvertent  human 
mistake  or  technical  glHcti.  It  is  a  lundamental  and  system-vMe  problem  caused  by  a  conscious 
DOE  decision  to  certify  on  June  30, 2004,  l»fora  tXlE's  privlege  review  was  fhishad.* 

To  allow  Does  certification  to  stand  in  light  of  Its  sLiManttaliy  unflnbtied  prtviege  reita* 
process  would  wreak  havoc  on  the  six-month  document  dtoccwery  period.  Rather  then  alowrino 
all  participants  the  f  uU  six  months  to  review  the  non-prhiileged  documents,  DOE^  approach 
leaves  the  ful  text  of  hundreds  of  thousands  of  relevant  documents  unavaBabla  uriom  and  unH 
DOE  firtehes  its  review.  Motions  to  produce  and  massive  privilege  dtaputes  over  thousands  of 
documents,  such  as  the  4,S76  BJIoy-22  conosion  documents,  would  needtonsli  |iiiMeii*i  TM 
tremendous  drvsrsion  of  effort  would  be  largely  avoided  t>y  hsistlrtg  that  DOE  meet  its  reguMoy 
obligalion  artd  finish  its  own  two-step  privilege  review  tietore  certfTylng.*' 

T>ius,  whie  we  express  no  opbiion  as  to  the  merits  of  DOE^  deim  of  prfviege  lor  any  of 
these  hundreds  of  thousands  of  documents,  it  Is  dear  that  a  good  faith  and  raasorMbly  compieto 
document  productkxi  requires  that  DOE  finish  its  own  privilege  review  process  before  oerOtylno, 
and  that  DOE'S  document  production,  tlwrefore,  has  not  mat  the  requlrementt  of  10  CF.R. 
§§2.1003  and  2.1009(b). 


■  Further  evidOTce  that  DOE  has  simply  failed  to  finish  Its  task  is  found  In  the  DOE  m 
report.  Issued  one  month  before  OOE's  certification,  stating  that  DOE  "stU  faces  a  number  of 
obstacles  In . . .  ensuhng  that  documents  are  avalleble  lor  public  review  by  June  2004. 
Spedfcalv.  the  malorltv  of  the  documents  have  vel  tope  screened  far  Privgeqad  and  Prhraev 
*d  lnfamifl|lOT.  In  February  2004,  the  Department  knpiemented  a  newly  designed  software 
package  and  booan  processing  documents:  however.  It  had  not  yet  evaluated  wtietfwr  the 
system  was  effective  and  vras  properly  ideoBlyIng  inf cmiMitkwi  that  should  not  be  disdosed.' 
JiL  at  2  (emphasis  added). 

•"  While  the  pre-Hcense  application  phase  vMI  certainly  have  Its  shwe  otdtacovery  and 
privilege  disputes,  todays  ruHng  wfli  obviate  a  sut»tantial  number  of  them. 
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The  sea)nd  sub-tssue  In  evahiatlna  the  completeness  of  [XlE's  docurnent  pro^^ 
ftanon-prnMltandlafipmrinaMffouimWImp  DOE 

raacIV  acknowiedoes  that  It  has  netther  reviewed  nor  provkM  these  docu 
because  they  are  snMvBl,  they  are  not  covered.  See  DOE  Answer  al  15-16.  DOEdeflnes 
■cvchhar  Bs  any  Mild,  no  natter  hmrecem,  that  is  on  a  back-up  tape.  Sfii  Tr.  at  68, 70. 
HcMOvar,  the  fact  Is  that  DOE  started  vrtth  approximately  tK^DliOa  archival  e-mala.  £fifii{Lat 
7a  In  preparing  lex  Its  (locuntemprocluceonCnE  reviewed  60  percent  o(  the  ten  mWlonfTOhlval 
e-inaaa(|,p..afa(mmionl.8eeldal74. 127-28.135.  and  on  June  30. 2004.  it  produced  669,600 
olthein.  See  DOE  Answer.  Eim.  17.  DOE  stated  that  Its  review  of  the  six  mlllian  archival  e- 
mails  showed  that  approximately  1 0  percent  were  "polenQany  retevwA"  and  needed  to  be 
produced  Tr.  at  75.  DOE  characterizes  10  percent  -as  a  very  low  percantaoe."  Jd.  al  76.  At 
some  point,  DOE  halted  Its  review  o(  archival  e-mails  and  iM  not  review  or  produce  any  of  the 


Upon  questioning,  It  ^ipeared  that  the  only  OstincUon  between  the  six  milon  archival  e- 
maRs  that  DOE  reviewed  and  the  four  TT«lion  archival  e-malls  that  it  dd  not  Is  that  the  lornier 
wore  authored  by  the  2,300  current  DOE  (and  contractor)  personnel  and  the  latter  were 
authored  by  Inactive  or  extern^  users.  Sep  Id.  at  134-35;  DOE  Answer  at  15."  In  short,  all  ten 
miion  »4naRs  were  "archival.'  The  four  mHon  unreviewed  e-malb  Indude  documents  created 
as  recently  as  2002  and  perhaps  2003.  SfiS  Tr.  al  73.  DOFs  rationale  for  not  raviewring  Itie 
nnal  tour  mWon  vcMval  e-maBs  was  that  R  was  not  required  to  do  an  'ex)«ustive  search,*  jd,  at 
67,  and  that,  because  only  1 0  percent  d  the  six  million  archival  e-mals  were  potentially  relevant. 
It  was  no)  worth  botherfng  with  reviewing  the  ramain^  four  milEon,  ass  IsL  at  74-75;  DOE 


"  Thus,  DOE  dd  not  review  or  produce  relevant  e-mails  by  even  highly  significant 
indviduals  if  they  are  not  current  employees  or  contract  personnel.  For  exan^M,  the  e-maUa  of 
Lake  Barretl,  DOE%  former  Program  Manager,  appear  to  be  part  ol  the  four  mINlon  unreviewed 
and  unproducad  documents.  Ssa  Tr.  at  20. 


yGoogle 


25  25  -25- 

Answeralie. 

We  do  not  agree.  By  DOP90wie3tlmate.approxitnately400,OOOI10perioei«ofDw 
louf  mINlon)  documents  would  have  to  be  produced.  W«  cannot  conduda  that  Ita  oancMna 
exclusion  of  <400.000  potenUaNy  relevant  e-mails,  inckidina  recent  ones  from  key  projact 
personnel,  meets  the  good  faith  standard.  Such  e-mals  are  often  the  source  of  unvamlshad 
information  ttial  can  be  tnvaluabie  to  the  parties  and  Die  deciston-mBkera. 

DOE  additkmaily  defends  its  non-review  or  production  of  the  lour  mililon  e-maita  by  cttig 
the  Commission's  eartiar  quoted  198S  statement  that  a  pwty  need  not  maica  an  "exhausttve 
search  of  ns  archival  material' in  order  to  meet  the  good  faith  test  SfifiTr.at67(citlng54Fed. 
Reg.  at  1 4,934.)  On  this  basis,  DOE  argues  that  it  was  justified  In  Ignortng  theee  tour  rnHon 
documents.  Again,  we  are  not  persuaded.  First,  the  Commission's  1969  useofthetemi 
'archivaJ"  cannot  reasonably  be  construed  to  Include  documents  created  after  1989.  ComRun 
sense  would  indicate  that  it  was  referring  to  histottoal  documents,  not  future  ones.  Asa(19BB, 
DOE  had  an  electronic  records  management  system  in  place  that-couid,  and  apporantly  dU, 
capture  such  future  documents.  Second,  even  if  'archJvaT  couU  incbjde  poat-19BB  documents, 
it  certainly  should  not  embrace  documents  created  as  recently  as  2002  or  20D3.  Weboiawalhri 
the  Commission's  1 989  use  of  the  word  'archivaT  refers  b>  past  documenls  thtt  rright  to  dfScult 
to  find  or  to  review,  and  the  dassiflcation  ol  such  documents  Is  not  determined  by  whether  a 
network  (Klminlstrator  made  a  back-up  tape  last  night  TMrd,  acceptance  of  EJOE**  proposed 
definition  o)  archival  -  any  electronk;  document  that  Is  on  a  computer  back-t4>  tape — would 
produce  the  absurd  resull  that  DOEs  future  badt-up  tapes  (L&,«  back-up  tape  to  be  made  tmi 
week)  gualHy  as  "archivai"  and  need  not  be  reviewed. 

Fourth,  and  most  telling,  DOE  Hsell  dkf  not  use  the  'archivar  versus  "rKXVtfeMMr 
dlsUncttcn  in  reviewing  its  e-maiis.  DOE  dassHled  all  ten  mliHon  of  Its  e-mals  as  "archhai*  Of 
the  six  mHlton  that  It  reviewed,  DOE  produced  689,600,  a  relatively  Mgh  ratio  and  «  wry  laige 
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number  of  polentMy  hnportanl  documents.  A  similar  ratla  would  reasonabty  be  mpected  from 
the  other  lour  mMon.  Finther,  these  e-mala  are  not  Hdden  or  dIfficuH  to  find.  TTiey  ars  known, 
avBlat)ls,  apparently  alreacty  segregated,  arKJ  electronicaHy  searchable.  In  these  circumstances, 
Ywe  r^ect  the  noUon  that  It  would  bo  unreasonable  or  'exhaustive'  for  DOE  to  Dnlsh  reviewing  the 
remeinlrtg  wchlval  e-mals.'' 

DOE  next  argues  that  because  (i^lt  Is  not  i^annlng  to  cite  or  r^  on  the  four  mlllon  a- 
mails:  and  (b)  they  are  not  reports  or  studies,  they  do  not  quaHty  as  Class  t  or  Class  3 
documentary  material  and  therefore  n  is  less  llkely  ttial  they  would  need  to  be  produced.  SfiS  Tr. 


"  TT»  May  20, 2004,  DOE  IQ  Report  agam  confirms  mai  OOE  has  not  finished  the  laslc 
of  gathering,  revtawHng,  and  produdng  aM  documents.  The  report  states:  the  Department  stfl 
faces  a  number  of  otjstacles  In  . .  .ensuring  that  documents  are  avaflable  for  put>llc  review  by 
June  2004.'  DOE  IQ  Report  at  2.  It  then  goes  on  to  qieciflcally  discuss  DOE'S  problems  with 
producing  e-maHs: 

AddBonalv.  about  6.4  mlHIonalectrDnlc  mall  documents  have  not  been 

'    friUmtjfftpngtopersonneicurranllvBSB^gtalrtYlfflltflfl 
|.  TTie  Depaitment  Initially  planned  to  use  software  to 
IS.  However,  after  it  developed  and  tested  the  software.  It 
detsrmirMd  that  the  software  was  not  functioning  as  Jntertded.  Because  of  these 
proUems,  officials  determined  tttal  personnel  ^i  associatad  with  the  Yucca 
Mountain  Pioiea  must  manually  re^Aew  their  electronic  mad  documents  tor 
retowtcy  and  hiittated  this  process  in  lata  February  2004.  These  manual 
reviews,  daunting  due  to  the  sheer  volume  of  Information  ttiat  must  be  processed, 
have  the  potentlal  to  delay  the  posting  process.  Department  officials  tokt  us  that 
thav  wBta  flfi  Hytpq  to  ImBfgva  Iha  eflepCvyigss  ol  the  aottwye  in  hop^  o(  using 
it  to  Cfocaaa  tha  remaininq  3.3  milllQn  eieclronic  maH  documents. 

Jll,  at  2-3  (emphasis  added).  WIten  asked  about  this  report  at  the  oral  argurrant,  counsel  for 
DOE  stated  that  Hie  6.4  nWon  »flials  referred  to  In  the  K3  Report  were  the  same  six  mllon  e- 
maHs  that  DOE  had  refarrod  to  in  its  answer,  that  they  aH  betonged  to  curiffrt  protwt  personnel. 
and  thai  DOE  had  reviewed  all  six  nrilion  of  them.  SS3Tr.U134'135.  This  saems  patently 
hconect,  as  shown  by  the  undefined  poiten  of  the  DOE  IQ  Report.  T^  IG  was  refenlng  to  6.4 
mmon  e-ntals.  only  3.1  mllion  of  which  belonged  to  cunwt  pereonnel.  TMs  leaves  3.3  million 
e-mBte  as  belonging  10  {QODK  personnel  -  presumably  part  of  the  same  four  milon  that  DOE 
now  contends  K  does  nol  need  to  review.  The  final  sentence  of  tha  above  quote  makes  dear 
thabaslaleas  May  20. 2004,  DOE  believed  M  needed  to  review  these  3.3  mMion  »inails  and 
was  trying  to  do  so.  Thta  is  further  indicia  that,  at  the  end.  DOE  decided  to  abandon  its  own 
document  producUon  plan  m  order  to  meat  Its  selt-imposed  deaiffne  of  June  30,  2004,  rather 
than  complying  with  its  duly  to  make  an  documents  available. 
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at74.  We  see  no  mem  in  Ihlsafgunwm  because  the  same  dassificatlan  system  presumat)^ 
was  applied  to  the  six  mUlon  »-jiialls,  689,600  of  wtilch  DOE  has  alreacV  dassHisd  and 
produced  as  meeting  ttie  detinltiofi  ot '[locunientaiy  material.'  Perhaps  H*a  680,600  wereal 
Class  2  "non-supporting"  documentary  mffierial  -  "informalion  ...  thai  is  relewam  to,  tut  does 
not  support,  that  information  nA,  Class  1  InfofmationI  or  thai  party's  positions."  10  C.F.H. 
§2.1001.  But  Class  2  documents  might  very  well  be  of  the  most  Importance  to  persons  titn 
may  want  to  question  or  to  challenge  the  licensing  of  YUcca  Hountalnr  DOE  has  (^ven  us  tn 
[«ason  to  beHeve  that  tlw  dassiTM^Uon  cSstritiutian  of  the  six  mHHon  e-mais.  wihere  IB  percerit  Dl 
them  qualllied  as  documentary  material,  is  any  dtlerent  tfian  the  dasstflcaUon  distrAutton  for  thg 
lour  million  e-mails.  EKJE's  argumam  on  this  point  is  wWiout  merit.*' 

We  conclude  that, -given  the  relatively  large  number  of  the  four  mUon  ercHval  »-mais 


nihe  Commission  b  darHying  that,  bi 

reliance  concept  ntNB  orriy. become  appsrertt  lAerpraffarod  COnlwiGons  are 
admitted  by  the  Presiding  OfBcer  in  the  proceedhig,  an  L3Nparts<pent  would  not 
be  expected  to  identify  specmcBlr  documents  that  fail  withbi  eiaw  Class  1  or 
Class  2  documentary  material  In  tfM  pre-icenee  appicatlan  phase. 

In  this  regard,  the  Commission  sUI  expects  al  participants  to  make  a  good  taUi 
effort  to  have  made  avaUatile  dl  of  the  documentary  m^arlal  ttiat  may  evenlutfy 
be  designated  as  Class  1  and  Class  2  documerrtary  material  by  the  date  specified 
for  InHiaJ  compAeix*  in  section  2.1003(a)  of  the  Commission's  regulaBora. 

69  Fed.  Reg.  at  32,843. 

First,  because  DOE  Is  the  license  applicant  and  bears  the  uHmato  burden  on  al  poMs,  K  shoUU 
akvady  have  tdenltlied  and  produced  virtually  an  of  the  docunenta  ttiat  support  and 
"non-suppcmts  applcaHan.  even  before  any  contentions  are  tormuWed.  Second,  as  tMM 
above,  DOE  has  given  us  no  reason  to  belera  tttf  ttie  ctasaincalkin'dteniirilon.ol  the  six  mHon 
e-mails,  nttera  tX3E  has  akaady  produced  680,600  of  them  as  being  Mocuinenlary  maMW,'  Is 
any  dlfterent  for  the  four  mIEon  a^nofls.  ThUd,  because  the  deffeiHian  of  Oma  2  dbcumaniary 
mrterlal  In  section  2.lODlincludee"lnfannBllon  that.,  .does  nolaucoort  that  InlnriiMllGn'ILfc. 
"nn  1  tnf rrmntim)  thin  prirtinn  nf  thn  rinm  "  mnlrrlnili  mini  nm  nnnrt In  niiiwll  Ihn  InimiMnn 
of  contentions.  Finally,  the  preceding  quota  makes  dear  OM  wen  for  CtMSl  and  dass  2 
documentary  material,  the  Commission  stUI  m^eds  aU  parUdpaits  to  mekeaMood  laltbeltoir 
to  make  H  availatile  at  the  outset 
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that  DOE  HsaH  sBttmaies  is  Hcely  to  quaMy  as  documontary  material  thai  must  be  produced,  the 
potential  value  of  such  norvM^poftlng  documents,  ttw  fact  that  they  are  already  segregated  on 
txKk-up  tapea  h  atodronic  form,  and  the  tad  that  DOE  has  abready  searched 
the  other  six  mWon  arcdival  e-nuAs,  a  good  faith  effort  to  produce  al  documentary  msMrlal 
requires  that  DOE  review  these  remaMng  emails  and  produca  those  that  quaRly  as 


3.  Gap  Documents 

Tfte  third  area  of  Ste  Stat«^  chalange  to  the  completeness  of  DOPs  document 
production  concerns  documents  coKected  by  DOE'S  contractor,  CACI,  Ina  (CACI),  after  April  15, 
2004,  and  tieforafts  certification  on  June  30. 2004.  DOPs  certification  plan  discloses  that  R 
doee  not  cover  documents  received  tiy  CACI  during  this  two  and  one-half  month  'gap.*"  DOE 
explalnad  that  Is  document  Identification  and  gathering  effort  was  massive,  starting  in  the  igsCs 
and  costing  $46  iriHIon  dolara,  sfifi  DOE  Answer  at  1 ,  IxJt  that  "where  documents  are  gttllt»l'Hl 
ijianerBted  and  IdBrtlBed  on  a  regular  Iiasls,  no  InItU  certttlcatlon  can  be  1 00  percent  complete 
as  of  the  moment  of  production,  shnply  because  of  the  lead  time  needed  to  coUect  documents 
and  process  them  for  production.*  DOE  Answer  at  7  (emphasis  added).  DOE  acknowledged 
ttKd  n  dd  not  produce  approxImUeIr  81 .000  documents  that  it  claimed  fell  into  this  gap  and 
argued  that  the  gap  Is  a  ^lacesaary  conaequence  of  a  production  that  is  made  In  the  midst  of  a 
lame.  maaBlvB«ale  project  sW  undenwav.'  Tr.  at  128;  see  also  DOE  Answer  alio.  DOEalso 
Mtetted  that  the  Apr!  1 S.  2004,  cut-off  date  was  not  rigid  and  thai  DOE  had  in  tact  processed 
and  proMad  some  documents  that  had  been  gathered  in  May  and  June.  See  DOE  Answer  at 

DOE^  anawen  to  Itw  Board's  written  questions  made  dear,  however,  that  many  of  the 


yGoogle 


B1 ,000  gap  documents  were  ectuaJly  pr»^April  15, 2004,  documents  that  OOE  wbs  atil 
gathering,  rather  than  documents  thai  were  "stiH  being  genaratecT  after  the  cut-off  data  U.  b1 
16.  It  appears  that  as  many  as  55,000  o(  the  81 ,000  documents  mjght  have  been  created 
before  Aptili  5. 2004.  Sfieti,  In  short  these  documents  did  not  (it  DOE'S  own  "still  bekig 
generated"  descripBon  of  gap  documents. 

In  assessing  the  gap  document  situation,  we  accept  the  proposition  that,  when  a 
document  production  occurs  in  the  nMst  of  a  Isr^  artd  ongoing  protect,  those  docuntents  that 
are  created  after  a  reasonable  cut-off  date  might  rrat  be  included  In  the  initial  document 
production.  That  Is  not  wtiat  happened  here.  Instead,  DOE  acknowtadgas  that  many  of  the 
55,CX)0  documents  that  DOE  did  not  produce  on  June  30, 2004,  were  created  before  the  cut-df 
dateof  ApriMS,  2004.  These  were  simply 'late-gatttered*  documents.  White  the  non-producSon 
of  ttte  documents  created  aflar  a  (raasonatiiy  short)  cut-off  dale  is  pertiaps  inevitabto,  the 
non-production  of  a  signincant  nurnt>er  of  documents  created  twtore  the  cutoff  date  Is  not 
inevitable  and  represents  an  entirely  different  situation. 

The  fact  that  DOE  effectively  chose  its  own  time  for  product  Its  documents  weighs 
heavily  against  accepting  OOE's  excuses  with  regard  to  late-gathered  documents.  DOE  knew 
that  there  must  be  a  lead  time  between  the  date  wt^en-H  called  tor  documents  and  the  daCa  «4ian 
all  of  Itw  documents  could  Im  gatlwred,  reviewed,  and  produced.  DOE  shotdd  fiave 
incorporated  this  lead  time  Into  Hs  schedule  for  document  production,  and  should  have  produced 
its  documents  only  after  It  had  gattwred  all  of  Its  extant  documents.  In  managing  tlie  lead  time, 
it  was  entirely  within  DOE'S  control  to  Impose  strict  disciplirw  in  the  Etatheitig  and  produdian  of 
documents  by  Its  various  operations  and  contractors  so  as  to  assure  that.  In  good  faith,  aH  extant 
documents  were  gathered  and  preduced.  This  it  did  not  do.  Instead;  DOE  forged  ahead  on 
June  30,  2004,  failing  to  produce  tens  of  thousands  of  late-g^hered  documents.  Even  wHIi 
regud  to  Itf  e-gathered  documents,  we  accept  that  perfection  is  not  requlrad  and  that  human 
enor  might  excuse  the  initial  nor>-production  of  a  few  such  documents.  We  cannot  aocapt. 
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however,  the  systsinatlG  non-producGon  ol  tens  o(  thousands  of  documents  simply  because 
DOE  and  tts  agents  did  not  got  (heir  act  together  \n  time  to  meet  DOE'S  own  seH-knpoead 
deadme. 

We  refect  any  ImpKcaUon  that  tens  of  ttwusands  of  documents,  even  m  the  context  of  a 
'massive'  document  production,  can  tie  disregarded  as  danilplmte.  We  acknowledge  that  tliis  Is 
a  major  undertaking  and  that,  t>y  its  own  count.  DOE  has  already  produced  the  text  of 
appnsximately  one  mllHon  documents.  But  the  systematic  non-production  of  55,000  documents, 
for  example,  is  a  sutistanllal  and  serious  deficiency,  not  to  be  excused  under  the  rubric  of  an 
argument  that  because  it  represents  onty  a  sm^  po'centage  of  the  total,  it  is  therefore  de 
minimia.  See  DOE  Answer  at  1 1  (asserting  lliatpnsductlonofal  61,000  documents  would 
contiNute  only  a  3.7  pencent  addition  to  DOPs  document  collection).  The  reality  Is  that  even  In  a 
large  document  production,  lens  of  thousartds  of  relevant  documems  are  meaningful  artd  could 
be  slgnificanl,  regardless  of  wtiat  percentage  tliey  represent 

Qwen  the  (act  that  DOE  has  very  substantial  resources,  and  that  the  timing  of  Its 
documeiA  production  and  ttie  lead  time  suc^  a  documenHjatherfng  exercise  would  InevHatiiy 
involve  was  substffiitially  within  DOE'S  control,  we  find  that  DOE  reasonably  should  have 
Imposed  greater  diadplina  on  Ks  organteation  to  gather  afl  relevant  and  extant  documents  before 
tts  document  producSon  and  that  the  nor>-producfion  of  tens  of  ttKUsands  of  late-gathered ' 
documents  dU  not  meet  DOPs  obltgation.  In  good  faith,  to  produce  al  documents  at  the  outset 

4.  Other  Categories  of  Miscellaneous  Documents 

DOPs  answers  to  the  Boarcf  s  questions  reveal  several  otfier  groups  of  documentary 
material  that  OOE  did  not  make  available  on  June  30, 2004.  Tbe  various  groups  of  non- 
produced  documents  Inctuds,  f^  documents  from  DOE's  offices  and  contractors  that  tailed  to 
certify  to  DOE  that  they  had  provided  all  of  their  potentlaltyrelevBnt  documents.  See  DOE 
Anmnr  at  15.  Five  out  of  94  entitles  did  not  respond  and  the  nurnber  ot  documents  they  might 
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have  is  not  known.  Sfifijil.at  15-16, 17.  S«COnd.  DOE  (Mfwlpravkle  an  estbiuded  12,000 
documeniB  created  BftsrAprillS,  2004,  that  hove  not  ys(  bean  cotoded.  Saa  kL  at  15-16. 
Third,  DOE  did  not  produce  approidmalely  1  B.OOO  archival  e-mslts  (posably  vrith  documenb 
attached)  witti  'encrvptnn  probiems.'  isL  ^  ^f-  F^th,  with  regard  to  documants  in  ttie 
OCRWM  and  Bectitel  SAIC  Company,  LLC  employee  concama  program  (ECP).  over  which 
DOE  daimed  a  prlvfleoe,  DOE  only  produced  a  header  for  each  ECP  Ha.  rather  than  for  each 
document  SaeJt].  atlB." 

We  find  it  hard  to  understmd  why,  wth  al  the  tbne  and  technical  Wpartiae  8t  Hs 
command.  DOE  shouMtw  unable  to  produce  18,000  e-mate  due  to 'encryption  problenw.' 
Ukevrise,  consciously  declining  to  provide  a  header  for  each  ECP  docunyrt  and  Instaad 
providing  only  a  header  lor  each  Qg.  is  not  acceptable.  ECP  documanlB  iright  my  vm  IndudB 
soma  of  the  most  *non-9upporting*  documents.  Each  ECP  file  might  Indude  hundreds  ol 
documents.  We  reject  DQE's  argumant  thai  providing  a  header  lor  each  ECP  document  might 
reveal  prlvteged  mtormatlon;  the  same  can  be  said  for  many  other  cstagarlee  of  priwieged 
documents.  In  short,  DOE  must  provide  a  header  tor  each  of  them.  Finely,  In  concert  with  ax 
reasoning  m  Bie  preceding  section,  we  are  less  trouttled  tjy  DOE^  faltfe  to  produce  12,000 
documents  created  after  April  15, 2004.  WhHe  two  and  one-haV  months  is  a  ratathely  long  gapt 
at  least  tttese  documents  genulr»ety  lietong  in  the  "stUI  beii>g  generatecf  caiegary. 

Given  our  niBng  today,  panting  ttie  State's  mobon,  we  And  It  unneoessary  to  go  Ho 
greater  detaH  with  regard  to  these  various  categories  of  at>sent  documents.  SufTloe  It  to  note 
that  these  categories  of  documents  may  not  be  dismissed  as  mer^  demWmlp  and  DOE  now 
nuist  work  diligently  to  produce  them  if  It  Is  to  meet  Its  oUgabon,  m  good  Mb.  to  produce  al 
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DOBs  lalure  to  make  aH  o(  Hs  documerrtary  material  aveHable  on  June  30, 2004,  Is  no) 
atcused  by  Ms  Mteated  Intent  la  supplement  Ms  InlUal  production  at  staler  time,  Toacceptsuch 
a  praposHon  woiU  destroy  ihe  sh'flKinth  document  dtacovary  period  thai  Is  cr^ 


The  regulalions  ctA  upon  DOE  to  supplement  Its  InUal  document  production  in  only  two 
sttucffiona,  neither  tH  whicft  Is  applicable  here.'*  First.  10  C.F.R.  §  2.1003(e)  staM  that  each 
periyshflfi  contbnie  to  supplemenl  Hs  documentary  material ...  vtWi  any  addWonal  mateHal 
fitaalBlUeEthBtimeofHslnltlalcertincation.-  69  Fad.  Reg.  at  32.B4S  (emphasis  added). 
Documenia  eraafd  before  a  oartrt  InBal  certltleallon  -  imWch  ranrBsentIhe  vast  majority  of 
documents  (hat  DtX  tws  not  reviewed  or  produced  here  -  are  not  covered  by.thisduty  to 
•VplemenL  CleBrty,Beclian2.1003(e)tanolthesalutlan.  The  second  mandatory 
sivplementalon  k  deMtod  m  10  C.F.R.  §  2.1009(b),  which  requires  DOE  to  ^lpdate  pts] 
cartWcaflon  at  the  tkna  DOE  submits  the  tcenseappHcalion.'  For  documents  created  before 
DOE^  MtW  cerHflcatlan,  supptflmentaHon  at  ttie  Ume  of  Hcerne  appicotlon,  coming  a(  ttte  end 
at  Vie  Mx-monlh  document  dbcoMry  period,  is  much  too  Me. 

DOE  points  out  thet  under  10  C.F.R.  §  2.1010(b),  the  Board  has  the  authority  to  order 
DOE  taproduoe  mlsshg  documents.  -g^Tr.  at  12&^.  Thatinay  be  so.  The  short  answer, 
howwer,  is  ttiot  any  documents  produced  in  reeponee-to  a  Board  order  would  net  have  been 
BweUaUe  (or  the  entire  abt-month  dtocmery  period  -  which'BwdlabMtypas  wa  have  seen,  to  a 
central  feature  ol  the  regulatory  scheme.  Apart  from  this  dspositlvsconsideralion.  resort  to 


**  hi  addUon  to  mandatory  st4)plenMntalion,  DOE  volunleered  to  supplemeni  certain 
docurmnts.  DOE  staled  that  once  processed,  the  SSJXB  documents  %»■  be  mKleaviiBWg  In 
a  s^vlimaMal  prioducVon,' siKl  thai  It  wi  Comply  make*  an  addllond  2ejn0  MTiafts 
avmUB.  DOEAnswBCBlIftaasatoflTr.alSI.  DOE  aUo  staled  that  lis  prMegemriew 
process  wM  ongotas, -hnplibis  that  H  would  malw  Ae  text  of  more  documents  avaltsUe  after  the 
prMtoga  review  WW  completed:  WearenoHndhiedtorelyonsuchvohNttiypranilaestWhsn 
DOE  has  aleadr  Mad  to  convly  wRh  Its  iBOal  obligations. 
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such  authofity  would  embfoll  this  Board  In  many  nsedtets  deputes  apd  rmtkns  over  thousamk 
of  documents  that  should  have  been  made  avalable,  and  property  dassflled  by  DOE  as 
privileged  or  not,  at  ttie  outset. 

Finally,  we  recognize  that  there  Is  one  other  mechanism  wheraby  oOter  partdpantt  tnqi 
be  at)le  to  obtain  documents  from  DOE.  Section  2.10O4  provides  that  BparUcjpantmayraquaX 
that  another  participant  produce  a  document  and  that  the  docunw(4  must  t)B  produced  wtNn 
five  days.  Using  this  approach  to  con'act  DOE'S  Initial  taiure  to  make  documents  avalaUe 
sutlers,  however,  ttte  same  crudd  defecb  as  discussed  m  the  precedhg  paragraph." 

e.  Conclusion  as  to  Conipleteneas 

Given  that  DOE  has  had  more  than  IS  years  to  asaambie  and  produce  is  docunwrils 
and  etiectlvely  controlled  the  dole  tor  Its  producUon  and  Hiol  DOE'S  « 
review  ot  its  documents  is  sia  far  from  compiate,  and  in  light  ol  Ih 
and  contusion  that  «ich  Incotrvielsness  wui  cause  to  the  pr»4cense  vplcallon  sbHnanth 
document  discovery  process,  we  must  conclude  Diat  DOE^  June  30, 2004,  document 
production  did  not  mert  the  requirement  that  K,  In  good  faHh,  malce  al  o(  Ma  documantsry 
material  Bvailabie  as  ol  the  data  ot  Its  miUal  certification,  as  requirBd  by  10  CF.R.  $  2.1003. 
D.   AvalaUlity 

We  now  lum  to  the  second  basis  for  the  State's  moHon  to  sblke^  (he  uaertlan  that 
documents  rteed  to  be  indexed  on  the  Commission's  central  LSN  tnbslte  before  thsy  ar» 
■'avai^ile' within  the  meaning  of  the  regulattons  and  that  DOE'S  pInoenMnt  ol  Us  dooumanli  ( 


*' In  addition,  the  State  has  already  requested  documents  from  DOE  pursuant  to  section 
2.1004  and  DOE  has  not  produced  them.  On  July  l6,2004.theStalarequestadthBlDOE 
produce  19  header-only  docunwnts.  Several  days  later,  DOE  responded  that  the  request  "has 
been  turned  over  to  our  document  handlers,"  and  that  *[n]inety-nine  penMM  of  the  Urns  our 
turnaround  is  ten  wortdng  days.*  Tr.  at  22-23.  Surely  19  documents  should  not  onrMfMlm  OOE 
or  require  It  (isregaid  the  ttve-day  response  time  mandated  In  the  regulation.  The 
19  doouments  had  not  been  produced  by  DOE  by  July  27, 2004.  Counsel  tor  the  State  stated 
that  if  this  is  how  DOE  lesponds,  -VM^re  Qotng  to  be  [before  the  Bocvdl  thousands  of  Bmos 
asidng  for  documents.'  m. 
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Its  own  Mb  server  does  not  sufflco.  Saa  State  Motion  at  14-15.  hi  the  Stated  vtew, 
icjonvliance  iMth  Sut)part  J  requNes  that  Iha  docurnentsta  avBiable  amj  bKl^^ 
wetnta  (U  least  tiy  an  active  hyperlMc  to  DOBs  LSN  server)  and  that  ttw  t-SNAdrwristrator 
(not  DOG)  be  h  a  position  to  assure  access  and  data  integrity.'  U,  at  ts  (emptusis  In  original}: 
aafiabfiTr.at34.  doe's  talure  to  comptrwlthSubparlJ.accon*)g  to  ttw  state,  renders  its 
purported  certmcatlon  invalid.  SwStateMoaonatiz. 

DOE  re^ioiKlS  that  It  complied  with  the  regulations  by  piadng  etectronic  versions  01  its 
documents  on  the  DOE  web  server  where  they  couid  be  indexed  by  the  iStL  £afi  DOE  Answer 
at  4.  DOE  further  asserts  that  It  "went  above  and  beyond  those  requiremams' by  simultaneously 
maldng  those  Hes  publicly  avdiatile  on  the  Internet  with  an  index.  U.al4.  DOE  mslntelns  ttiat 
there  is  no  language  In  the  regvlalions  ttiat  Indkates  DOE^  dooAnanlary  material  can  be 
conaidBred'HvalabIa*  only  after  It  has  been  Indexed  on  the  LSN.  See  Id.  at  4-5;  Tr- at  122-23. 

For  Its  part,  the  sl^  agrees  wfth  DOE  tfiat,  because  section  2.1003(a]  contains  no 
express  reqtdrement  that  docunwitaiy  material  must  be  mdeMd  and  made  avaiaUe  via  the 
LSN,  the  phrase  ^natta  available*  leaves  DOE  tree  to  make  Ns  documents  avaBabie  via 
Hrttalever  method  It  chooees,  so  kmg  as  they  may  be  indexed  by  the  agency's  central  LSN  site. 
See  NflC  Answer  al  ft  Tr.al  1*5-4?. 

The  iKtouege  and  structure*  of  the  regulations  is  our  startlrig  point  In  construing  their 
meaninB.^  Unfortunately,  however,  as  dacussad  above  In  Psrt  III.A.,  10  C.F.R.  SS  2.10034a) 
end  2.1009(b)  do  not  specify  how  documentary  material  is  to  be  made  avaleble.  SecOon 
2.1003(a)  merely  states  that  a  parUcftMnt  must  'maice  avataUe*  Its  documentary  material. 
Section  2.10000))  only  adds  thatihe  documents  must  be  made  "electronicaBy  available-'  What 
is  entirely  undear  m  the  regulations  -  and  what  is  vigorously  dbputed  by  the  partic^Mnts  -  is 


<ift«i  lnii<iri»nap.MnivServlcea.  LP.  (ClaaxOTie Enrichment eenlarl,aj-fl7-1S. 46 
NRC  294. 200  nOOTKouoBno  Loon  islaxlUnWinq  Co.  IShorahamWuelear  Power  StaHonlJnlt 
1).  AUaVJO.  28  NRC  275. 2S8  (1988)). 
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how  the  documentary  material  Is  to  be  'made  availatie'  or  'trade  alectmnicaly  mtttUo.' 

Because  sections  2.1003(b)  and  2.1009(b)  do  not  ansuMr  the  question  a>  to  how 
documents  are  to  be  made  avBllat)le,  we  must,  as  counseled  by  the  Comnisslan.  *examjne  the 
agency's  entire  regulatory  scheme.'"  First,  we  note  that  a  recent  addWon  to  aectionZIOOS 
states  that  a  partlc^oant  °shall  continue  to  supplement  Wa  documenlanf  maietM  made  ayHnbla 
to  other  paitldpanta  via  the  LSN."  69  Fed.  Reg.  at  32,848  (emphasis  added).  TDIs  pvmision, 
appearing  in  the  same  section  and  deeUng  wtth  the  smte  st<))act  matter,  kidcalea  that  Ihs  LSN 
Is  the  method  for  making  documents  available.  The  Importance  o(  the  LSNbcorTcfaor«ted  by 
the  regulation  estaUtohIng  It,  which  requlfss  Ihat  the  LSNA  tlKlentKy  any  problams  regardbtg  the 
imegrihotdocurnentafymalflriai  certified  In  aecordani»wlth<2.10l»tlVlhnMftirinnn^ 
IntheLSN.'  i0C.F.R.§2.lO1l(c)(4Memphaslsadded).   We  note  risotwt  Reg.  QuUe  3.60. 
wMch  has  regulatory  significance  t»caiM  n  )s  specHh^liy  incorporated  Into  the  dtAilllon  of 
'documentary  material.'  1(L  §  2.1001 ,  repeatedly  apedfiea  that  documents  are  to  be  made 
availEdile-ViatheLSN.'  Reg.  Guide  3.69  at  3.69-1  to  3.60-7.  The  Infroductary  rtatement 
accompany^)  the  most  recent  revision  to  Rsg.  Quide  3.60  also  usee  the  phraae  many  ttnes. 
Saa  68  Fed.  Reg.  at  40,681 -87.  Earlier  drafts  ol  Reg.  Guide  3.6B  were  to  the  aome  effect, 
repeatedly  stabftg  ttiat  documents  were  to  be  In  the  LSN.'   06-3022  at  1-8. 

Perhaps  the  most  telNng  element  of  the  Subpart  J  regulatory  scheme  Is  the  definition  ol 
the  LStJ- It  te 'the  corraoedavatem  that  makes  docuiwwi^arymiAiflplHvaitoblBetecirDnlcrtv 
to  [other  participants).-  10  aF.R.§  2.1001  (emphasis  addecq.  TMstelsusawtthaLSNIsnol 
optlonaL  It  is  the  system  lor  maWnq  docomenta  awalteblB. 


i  (Millstone  Nuclear  Power  Station.  Unit  3), 

CU-ai-10, 53  NRC  353, 366  (2001);  see  ateo  2A  Norman  J.  ^"fl"'  iMlflflantl  {ittlllKllY 
Constructions  46.05  l6lhed.200QHherelnBltefSutharlandirA  statute  la  passed  as  a  whale 
and  ncA  In  paits  or  sections  and  is  animated  by  one  general  purpose  and  Intent  Consequenly, 
each  part  or  section  slwuld  be  construed  m  connection  with  every  other  part  or  aecHon  so  » lo 
produce  a  hannonlous  wttde.*). 
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Read  aa  s  vrtwte.  tt  Is  cleAr  ttiat  Subpart  J  requires  partlcipanta  to  mates  their 
documentary  material  etedronlcBlyavaHable  in  or  via  the  LSN.   But  this  does  not  end  the 
Inquliy.  because  wa  next  need  to  determine  what  Is  required  m  order  for  a  document  to  be  In 
theLSN'orsvalablB'vtatheLSN.-  MorespedDcally,  isadocuntertfbttheLSN'if  ttlsontyon 
a  parliclpent's  0IM1  wet)  server  and  capdile  of  belrig  trtdsxed,  but  Is  not  yet  actually  Indexed  by 
theLSN? 

Section  2:1001  specifies  that  the  TShT  is  the  comt)lnBd  system'  lor  making . 
Axumantary  material  avaBable.  |^  (emphasis  added).  The  "oomUned  system'  includes  both 
the  CoriNnlsaion'B  central  LSN  server  and  each  of  the  parddpant^mdMdual  web  servers.  See 
66  Fed  Rag.  at  29,455.  But  the  parties  dspute  what  it  means  for  a  document  to  be  In' the 
comblnad  system.  DOE  and  the  stafi  essentialy  contend  that,  so  long  as  documents  are 
electrofdcaly  placed  on  aconmofwnl  of  the  system,  {^  a  partldpanTs  web  server,  the 
docurmnts  are  In  theLSN"  and  meet  ttte  regulatory  requlrernents.  SaeTr.at  119. 158-59.  The 
State  insists  thsA  the  LSN  is  the  'whote  system,  not  each  of  Its  discrete  parts,  and  that,  unless 
and  until  a  document  Is  Mexed  by  the  central  LSN  portal,  its  Integrity  and  validation  has  not  yet 
been  estabRshed  by  the  LSNA.  and  Hs  avaltabnily  remains  subfect  to  the  vagaries  of  DOPs  web 
server  end  thus  N  is  not  In' or 'avalM)le'ln  the  LSN.  See  id.  at  41-42. 167-168. 

Because  the  plabt  language  of  the  regulations  Is  ambiguous  as  to  what  constitutes 
'avaUabWty'andwhalltmeanstabelntheLSN.'  we  look  to  the  regutalory  history  to  resohe 
this  ambiguity  end  to  ascertain  the  Comn^sskxi's  IntenL"  At  the  outset,  the  Commission 
observed  thet  '(Qhe  LSS  Is  Intended  to  provide  for  the  entry  cH,  and  access  to,  potenttally 


'*See9howftarn.ALA&«».2BNRCat2a8:8Beals«;Nuc|wrEnypy|'>#m?'ncv. 
EE&.  373  F.3d  1251 ,  1266  <D.C.  Clr.  2004)  (referrhig  to  statute^  legislative  history  because  the 
proviskM  at  Issue  dM  not 'daarly  and  unanMQuously  answerl  I  the  predse  question' before  the 
court).  We  note  In  this  regard  that  whie  guidance  found  m  regulatory  guides  and  Statements  of 
Conafdarrflerw  that  conllct  with  or  are  Inconsistent  with  a  regutaNon  cannot  of  course  fa^nip  the 
plain  maarring  al  the  reguladon,  ■guklance  oonalBlent  «Ah  the  legiiattons  and  at  least  Impfcltty 
endorsed  by  the  CommlsskMi  is  entWad  to  correspondhgly  special  weighL*  SeeShoTBham. 
ALAa«)0,28NRCat29041. 
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relevant  licensing  mfcrmaUan  as  earty  as  practicable  batore  DOE  submits  the  Ucansa 

application."  54Fed.  Reg.  at  I4,fi26.  Thechlef  purpose  of  the  original  LS8  was  to  (I)  simkitfa 

the  need  lor  the  physical  production  ot  documeots  -  the  most  burdsnsome  and  time-Gonsunilng 

aspect  of  docuFhenl  discovery;  (2)  oHminfBe  the  equdly  burdensome  and  numerous  FOIA 

requests  anticipated  to  be  received  by  DOE  and  the  NflC;  (3)  enable  the  comprehensive  and 

earty  teclmical  revlevr  ol  the  millions  ot  pages  of  relevant  licensing  material  produced  by  DOE 

and  the  NRC  through  the  LSS's  fuH  text  search  capebun^  and  (4)  enable  the  compraherahe 

and  earty  review  of  the  licensing  material  by  the  potential  parties  so  as  to  pennH  the  earlar 

submlsakm  of  better  focused  contentions.  See  id." 

Evan  after  the  centrdlzed  LSS  database  approach  was  replaced  wRh  the  LSN,  an 

Intsmat-based  system,  these  purposes  ramalnad  cenM.  See63  Fed.  Reg.  71.729. 71.729 

(000.30,1998).  In  August  2000,  the  Commission  introduced  the  concept  ol  a  aer«alTSNitte> 

based  on  internet  portal  software  tedmolagy  to  "ensure  that  the  totality  of  the  MMdusI  webaMss 

Dper^e  In  an  'effidenl  and  etfectlva'  manner,'  and  sought  public  comment  on  proposed 

minimum  design  standards  tor  indivlduatpartlc^mnt  websites.  05  Fed.  Reg.  50,937, 50.93S, 

50.940  (Aug.  22,  2000).  In  response  to  comments  received  from  DOE  in  ccnnscionwllh  this 

proposed  rulemaldng,  the  Commission  agreed  to  change  the  temt  "\SN  sle,'  «Mch  nafera  to  the 

LSN  Administrator^  portal  site,  to  'central  LSN  site,"  so  as  to  dstlngulsh  It  from  tha  '\JStr 

(which]  refers  to  the  tDtaMv  ol  the -central  LSN  site' and  the  various  oartleloaH  wahrtea.' 

66  Fed.  Reg.  al  29,455  (emphasis  added). 

The  Commission  described  the  value  <rf  the  central  L^  aite  and  ISN  as  fdowB: 
The  [central]  LSN  web  page  standardizes  search  and  retrievai  across  al 
coUectioftB  t>y  providing  a  common  user  search  Interface,  rattier  than  requMng 
users  to  leam  the  search  and  retrieval  commands  from  each  dfferent  sHs. 

EacA  peitlcipant  website  acts  as  a  file  server  to  deliver  the  text  documenlB 


"  The  LSS  was  abo  intended  to  provide  for  the  eiedronlc  mng  of  documents  duftog  the 
hearing.  Sas  54  Fed.  Reg.  at  14,Q».  This  function  was  later  shVtod  from  the  LSS/LSN  to  tha 
Electronic  Information  Exchange  system.  SfiS  69  Fed.  Reg.  at  32,836. 
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responsive  to  a  query  found  through  a  search  at  the  LSN  w^isHe.  The  LSN 
(dentines  the  contents  of  each  server  and  stores  (his  intarmaiion  In  Its  own 
database,  which  Is  then  used  to  re^iond  to  searches.  Users  are  presented  lists 
of  cancfidate  documents  tftat  are  responsive  to  ineir  search.  When  Hie  user 
wants  to  view  a  document,  lite  LSN  directs  ttie  psrtlcipant  server  to  deliver  (he  tile 
tack  to  the  user. 

In  »ldHion  to  the  search  and  retrieval,  the  LSN  keeps  trade  of  how  data 

was  stored  in  the  parttdpant  servers It  also  oeHiers  inlormaUon  about  the 

parformarree  of  Ihis  parbcipanls'  servws  Indudirig  avaHaliility.  number  of  texl  or 
image  files  delivered,  and  their  response  limes. 

FinaRy,  the  central  l-SN  site  will  tw  used  to  post  announcements  atMXit  the 
overall  LSN  program  and  items  ot  interest  (hours  ol  avallatiility,  scheduled 
outages,  etc)  tor  the  participant  sites. 

TTts  Commlsslor  believes  thai  the  recommended  design  represents  the 
least  cost  (o  both  ttte  NRC  and  the  indMdual  parties  to  the  HLW  licensing 
proceeding,  while  at  the  same  lime  providing  high  value  to  the  users.  Because  it 
Is  based  on  a  proven  technical  solution  tftat  tias  tieen  successfully  Im^^mented, 
Hie  recommerided  design  will  provide  a  document  discovery  system  ttiat  will 
faditate  the  NRC's  abWty  to  comply  with  the  schedule  for  decision  on  the 
repository  cortslruclion  autttorlzaHon;  provide  an  etedronlc  environment  that 
tadHtates  s  thorough  technical  review  ot  reievant  documentary  material:  ensure 
"  'Is  access  to  the  information  lor  the  parttBs  to  the  HLW  licensing 

"tyhaabeeijinalntalnedfortheAiratrQn 


66  Fed.  Reg.  at  29,461  (emphasis  added). 

Based  on  the  repeated  references  to  documents  being  available  "In"  cr  "Ma"  the  LSN,  the 
detlnitton  ot  the  LSN  as  the  system"  for  making  documentary  material  available  and  the 
regulatory  history  and  Commlssran's  purpose  in  establishing  the  LSN,  we  conclude  that  being  In 
the  LSN'  means  that  a  documentary  material  must  tte  indexed  on  the  centrEJ  LSN  site  so  that  Its 
integrity  artd  stabinty  is  assured  and  it  can  be  accessed  via  Iha  single,  consistent  centraJ  LSN 
^te  search  ertgine.  This  interpretation  tiest  effectuates  the  entire  purpose  of  maldng  documents 
■available'  and  assuring  that  tftere  be  an  'adequate  amount  of  time  lor  partb*pants  to  review  the 
documentary  maleriai,'  liLat29,459.  Indeed,  DOE  tuny suppom' this  (d)jective-*ensui4ng 
that  Intereetad  membefs  of  the  publk:  have  a  full  six  months  in  advance  of  submission  of  the    - 
Licenee  AppNcatkm  to  review  the  Department's  documentary  materia).' DOE  F^oposed  Rule 
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C«nmenbCavarLetter8t1,2.  Asrecogrizedby  DOE.lhisoli)ecllwols'«tfMhearrof  the 
Commssion's  effort  to  meet  the  three-year  statutory  deaditw.  DOE  Propoaed  Rule  Commenb 


It  Is  apparent  to  us  ttwt  DOE^  position  -  that  documentary  nwlaiial  l>  "a 
partrapeni  loads  the  rnateriol  onlo  its  LSH  parlicfjant  server  and  iiMtos  the  rnalailat  waitaUe 
forlrKlaxingbytheLSNA-vKMiMcarnplelelyhuetraletheCorrwniasion'aotijacllm.  OOE^ 
tnterpretation  seriously  undermines  the  value  and  (unction  ofttiecarAalLSNalle.  Itffiasrithe 
(ace  of  secUon  2.1001's  daTmition  of  LSN  as  the . . .  system'  that  makes  documentary  maletial 
available.  Most  ImportanHy,  DOE'S  approach  destroys  the  six-month  pre^oenae  applicsBon 
discovery  period,  reducing  R  t>y  the  amount  of  time  needed  to  index  the  DOE  document 


The  difference  between  accessing  documents  vta  the  l£N  centrat  sto  versus  aocesstng 
them  via  each  IndhMualpartidpanrsLSN  server  is  substarrfiaL  As  expWned  by  the  LSNA: 
The  LSN  atone  provides  a  mectunism  to  verKy  ttial  documents,  once  made  WBlaUe,  ere  not 
subsequently  removed  or  revised.'  LSNA  Answers  at  14.  And,  because  the  operalianolttw 
LSN  is  u  nder  Ihe  independent  conlrai  of  the  LSNA,  rather  then  under  the  conmn  of  an  Merasled 
participant,  fdjata  integrity,  user  access  avaHatjillty.  and  system  performance  reaponae  timet 
cannot  be  nwiipulsted  by  a  party  to  the  proceedhg  in  such  a  way  as  to  thwart  eflecflve  and 
efflcierrt  access  to  the  data  collection  under  the  party^operBdonsl  control*  jit,  The 
mdependance  of  ihe  LSNA  also  protects  me  integrity  of  a  search  and  relrtsval  aMa  that  wouU 
otherwise  be  under  the  control  a(  a  pwty  to  the  proceedmg.  Sgskl  InaddWon.l 


"  As  dtecussed  above,  as  of  OOPs  June  30, 2004,  cartincalion.  appradmaiely  SOOJxn 
(or  only  half)  o(  DOes  1.2  mimon  (uH'^ext  documents  had  been  indexed  ky  the  LSN  central  slle. 
See  DOE  Answer  at  6.  The  I.SNA  stated  that  his  target  was  to  index  X.OOO  documents  a  day 
and  150,000  documents  per  weak.  SfiaTr.  ai  106-109.  On  July  23, 2004,  the  LSNA  oatkiMtad 
that  it  would  take  a  minimum  of  six  or  mors  weeks  (LAl.  at  least  unH  SeplMiber  3, 2004,  to 
index  the  reminder  o(  the  DOE  document  coHectkm.  Sss  LSNA  Answers  at  12. 
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single  LSN  ssarch  and  rabieMl  intertace  requK«s  that  users  only  become  la 


If  a  document  coHectlon  is  available  only  on  an  IndMduoi  parUdpant^  server,  there  can 
tie  no  assurance  that  (t)  a  participant  has  not  remmsd  or  revised  any  at  Its  documents;  and 
(2)  user  acoeeslbBty,  system  perlormance  response  times,  and  seench  aiKJ  retrteval  results  have 
not  been  mantpulaM  tiy  the  participant  controHng  the  indhriduBl  server.  Asm  have  seen, 
during  the  first  tour  Meks  at  opercHioo  of  the  DOE  server,  DOE  has  taken  it  ofl-lne  on  three 
occasions,  MB  OOE  Answer  at  14-15,  and  has  rsmovedmany  prtvleged  documents  from  it  asa 
LSIMAns<wrsBl1B-l7.  This  uncertainty  seriously  undermines  the  purpose  and  value  o(  the 
pr»4cer)ee  appHcaUon  document  dtocovery  twcause,  ftom  one  day  to  the  next,  a  person 
searching  the  DOE  sKe  might  get  dWerent  ■hits' or  results.  Ttie  six-month  document  dscovery 
period  is  thus  dhnlnished  by  the  enwkm  of  the  parttdpents' ablUty  to  perfonn  their  technical 
re^riewn  and  to  formulata  ttieir  contentiarw  using  a  syalem  ¥rhose' Integrity  is  Independently 
assured.  Such  an  outcome  la  convlelely  at  odds  irith  the  key  purpose  of  the  lsn  and  the 
CommlaBkin's  steted  goab  to  ensure  not  only  'equitable  access  to  tlw  infonnatlon  for  the  parties 
to  ttia  HLW  Icensing  proceedng,' but  also  that  document  Integrity  has  been  maintained  tor  the 
dundkNiaftheUoenstagpraceedbig.-  66  Fed.  Reg.  8129,461. 

in  adtWon  to  undermining  the  partfelpents'  abifity  to  have  equitable-and  oariy  access  to 
OOE^  documsniary  material,  DC^^  interpretatkin  wxild  force  the  Boerd  arxl  the^tartles  to 
confront  a  large  number  of  needtoss  addWorud  dtecovery-reiided  dteputes,  resulting  In  a  further 
compromise  o(  tt)e  six-month  document  dbcovery  pettod  as  wel  as  inevitable  delay  m  the 
procaedkHt-  SseTr.atlTS.  TTteCbmmission-r^eeM  a  proposed  design  lor  the  I.SN  system 
roesign  Oplton  1*)-that  is  tachnicaly  simler  to  DOPB  cunwit  approach  Qj^  Implementing  a 
search  engine  on  as  own  webserver)  when  It  chose  the  finel  central  ISN  portal  design."  In 


,y  Google 


refectino  tNs  approach,  me  C(xnmtsslon  sued  thai  R  MuU  be  ^)(  low  benM 
dellvemg  efficient  or  effective  access  to  users'  and  detarmined  that  tt«s  aNematiM  imuU 
create  *a  significain  risk  ttiat  system  implementation  and  operatton  Issuea  may  resuR  In  dapules 
whose  resolution  could  have  a  negative  Impact  on  the  agency^  abMty  to  meat  is  throo-yoar 
schedule  for  maldng  a  decision  on  reposttcry  constnjctton  auttwrlzaiion.'  Id,  Gfwn  than 
Commission  statements  and  the  critical  integrity  assurance  tundion  the  LSN  perfonns,  DOC^ 
postUon  that  documentary  material  is  'avaltatile*  for  purposes  of  sedicn  Z^000t^i^  vrtwn  DOE 
places  the  unlndexed  material  on  its  owm  peitlcipent  server,  is  ^utiotf  hconslilanl  wMi  ttm 
purpose  of  the  LSN,  and  DOE'S  assertions  to  the  contrary  are  unamfflng. 

To  support  Its  posMkm,  DOE  Insists  that,  because  aacUon  2.100S(b>  does  not  sxprsasiy 
state  that  documentary  material  must  tM  indexed  by  the  LSN  central  sHe  prior  to  cerUflcaaon, 
DOFs  at)iBty  to  melie  Its  certificalion  is  nol  dependent  upon  the  compWon  of  the  mdeidng.  Sk 
DOEAnswerat4:Tr.at  121-23.  Tobasure,lhatpBrtla«arpnntaiondoaBnataludBtothe 
compleUon  of  an  indexing,  txjt,  as  previously  noted,  pro^Mons  are  nollo  be  read  h  laolaDon 
without  regard  to  the  regulatory  sctieme  In  Us  tolalty.  FWher,  a  proiMon  must  be  ^oorafriied  in 
connection  with  every  other  part  or  secUon  so  as  to  produce  a  harmonious  whole.*  Suttwrtand 
al§46.05(6''ed.2(X)0].  And.  as  we  have  already  discussed,  the  ■general  pupoee  and  irHenr 


Design  Option  1  [wirich  the  Commission  refected]  is  characterized  by  an  LSN 
homepag«Aveterte  thai  points  end-users  to  the  web  accesstila  documentary 
collections  of  each  of  me  participants.  The  LSN  homepage^wboite  adds  no 
value  to  the  inherent  information  management  capeUMies  found  at  any  ol  the 
participant  sites.  TTielSN  site"  simply  serves  as  a  pointer  to  oltier  home  pages. 
TTits  option  provides  no  search  and  retrieval  or  He  delivery  prooeeses  to  any  user. 
The  participant  wetnite  provides  the  sole  saaK:h  and  retrieval  toob  to  aooass  Rs 
text  documents.  Partidpents  may  use  any  scftware  to  provide  tend  search  and 
retrieval,  and  tlMMe  packages  may  represent  a  wide  range  of  cf 
minimal  to  f  uly  featured. 

65  Fed.  Rag.  al  50,943, 
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animaling  Subpetl  J  Is  nol  sarved  by  DOE'S  Intetpretatlon  ot  the  regulatlonfl. 

DOE  also  rates  on  ststements  made  by  the  Commission  In  connection  wtti  the 
promiilgabon  ol  the  Jime  2004  imal  njls,  wMch,  among  other  iNnge,  (ulher  amended  the  rutes 
appHcaUetothauseollheLSN.  Sfifi  DOE  Answer  at  S;  69  Fed.  Reg.  at  32^40.  inttiat 
issuance,  the  Commisston  noted  that  three  commenters,  indudhig  the  Sta^  had  requested  that, 
ki  addman  to  the  [X)E  ceiWcation.  ttw  Convnisskin  add  a  second  csfWication  by  me  LSNA  that 
imnM  hdkate  that  the  DOE  documentary  materiel  collection  had  been  indexed  and  audtted. 
Sgp6BFecl.Reg.al32.e4a  TDecommentars  urged  ttwt  the  LSNAcertWcalion  serve  as  the 
trigger  lor  Bl  siAeequent  document  productions.  SSBiSL  Rather  than  addressing  the  substance 
of  the  commenters'  request,  the  Commtsslon  noted  that  the  antencknem  being  sought  was 
"^xjtBlde  the  scope  ol  this  niiemaHng'  and  that  the  issue  *was  not  raised  In  the  proposed  rule 
and  was  not  Mended  to  be  part  o(  this  nilemeldng  effort*  Jil,  The  Commisslan  want  on  to 
observe  that,  becauae  fQhe  Nf=)C  is  pursuing  an  approach  wMi  DOE  to  ensure  that  the  DOE 
cottadton  has  been  indexed  and  audtted  by  the  LSN  Adminlstralor  in  appnudmately  the  same 
time  frame  as  the  DOE  certiflcaeon,'  this  approach  'should  ensure  that  an  indexed  and 
baselnod  DOE  colection  will  be  available  to  other  LSN  pertidpants  <ml  )n  advance  of  the  point 
alwMch  the  NRC  dockets  an  acceptable  ODE  license  application-  Id. 

In  DOE'S  view,  the  Commission's  "reiectian'  o(  the  commenters'  request  conifrms  that 
the  agency^  ragutdlans  do  rrat  require  an  indexing  of  DOPs  documentary  material  tiy  the  LSN 
AdmlnMralor  prior  to  Its  certificalion.  See  DOE  Answer  at  5.  Wedtoagrae.  We  beleve  that,  as 
attested  Id  by  the  LSNA,  the  Comnrisskm's  statement  merely  referred  to  a  joint  effort  between 
DOE  and  the  LSNA  thai  would  alow  the  LSN  central  site  to  access  the  DOE  document  collection 
and  begin  the  Indexing  pnxess  prior  to  maldng  the  coflectlon  pubNdy  avalaUe  at  the  time  ol 
DOe^certKcelion.  See  Tr.  at  95-97:  LSNA  Answers  at  8:  sepajsg  DOE  Answer.  Exh.  13.  LSN 
Quidelne  23.  Accees  Control  Prior  to  Initial  Certmcatton  (March  3004).   In  this  light.  R  is  dear 
that  the  Conentsslon  simply  chose  not  to  address  the  issue  of  whether  the  LSN  central  site  had 
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to  complate  an  indexing  ot  a  <}ocument  cotlecHon  prior  to  certHlcatlon  and  was  under  ttw 
impression  thai  tne  Hiring  issue  would  be  moot  twcause  DOE  and  the  LSNA  vMre  BcUvaly 
working  together  in  such  a  way  that  DOE's  documentary  material  would  be  indexed  and 
avdtaUe  via  ttie  LSN  essentially  atmuKaneously  with  OOPs  planned  document  producilon  d 
olJune30.  2004." 

In  addltkxi,  DOE  raises  a  "talmess"  issue,  claiming  that  It  would  be  unfair  to  condWor 
DOE'S  ability  to  make  its  certllk^tkxi  on  the  completkm  ol  the  LSN  Indexing  of  Its  document 
collectran,  because  Ute  indexing  function  is  beyond  DOE's  control.  Safi  OOE  Answer  at  S;  T 
125.  This  argunient,  however,  Is  as  equally  unpersuaslve  as  DOE's  previous  two  daims.  Fir 
DOE  haJ  and  has  conskieratiie  involvement  and  control  in  the  effort  to  Index  its  documents  i 
the  LSN.  Had  DOE  not  waited  unQl  the  eleventh  hour  to  begki  making  its  documents  avallat 
the  LSN  central  Site  lor  IndexinQ,  the  issue  of  timing  would  Ikely  never  aftseL"  Second, 
whatever  burden  the  regulatkxis  place  on  DOE  is  greatly  outweighed  iff  the  unfairness  that 
vnxM  be  placed  on  me  other  participants  by  DOE  tailing  to  put  forth  a  good  faith  effort  to 


'^  In  the  May  2001  Statement  of  ConsideraDons  -  publistted  nearly  five  months  liefar 
the  LSN  central  site  actually  became  operattonal  on  October  1 8. 2001  (Bfig  LSNA  Answers  e 
12)  -  the  Commission  siso  recognized  "the  possibility  tttat  there  could  be  a  significant  pertoc 
between  the  time  the  LSN  central  site  tiecomes  operational  and  the  dates  upon  which  IDOE] 
other  potential  parties  must  promde  certffkcatkms  that  their  existing  section  2.1003  document 
material  Is  accessUe."  66  Fed.  Reg.  at  29.460  n.A.  Because  the  Commissian  Hkely  ntade  tl 
otjservsiion  without  knowledge  of  the  date  the  LSN  w<xdd  be  ready  to  accept  material  for 
indexing  and  irilhout  knowledge  of  the  antk^pated  certification  dales  of  DOE  and  tfie  other 
parttelpants,  we  do  not  view  this  statement  as  being  contiadkstory  to  ttw  premise  underlying  I 
Commission's  enUre  regulatory  scheme  (LSi.  Otat  for  purposes  of  'avtftabWy  urtder  sectkmi 
2.i003(a}  and  2.100S(b).  documentary  material  must  be  Indexed  by  the  LSN  AdrntnUtralor). 

"  DOE  did  not  begin  making  its  documentary  material  avallatile  for  Indexing  until  hbq 
2(XM,  despite  exhortatktns  from  the  LSI>1A  that  DOE  make  Its  documents  av^lsble  for  Indexl 
much  sariier  than  that  dale.  See  Tr.  al  100:  see  ^so  State  Motion.  Exh.  2.  Letter  from  Danlt 
Graser,  L^NA.  to  Joseph  D.  Ziegler,  Acting  Director,  DOE  Office  of  Ucense  Appiteatkin  and 
Strategy  (June  27, 2003]  at  2.  DOE  also  ignored  the  Commission's  exhortations  in  May  200 
that  "the  Commlsskw  sfrongly  recommends  that  all  those  who  are  parties  or  potential  partiss 
the  HLW  repository  proceeding  make  every  effort  to  provkle  access  to  as  much  of  their  exist 
section  2.1DD3  documentwy  material  as  soon  as  possible  ^er  the  LSN  central  alta  is 

'    al.-  66  Fed.  Fleg.  al  29.460  n.4. 
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produce  al  ol  Its  documentaiy  material,  and  taltng  to  make  Hs  documant  collection  'avait^ile' 
as  contemplated  by  the  Commission  t)y  Sus  stgnlTicantly  reducing  Itie  other  pvtidpanls'  six- 
month  pre-Hcensa  application  review  period.  To  put  tliesepsrtic^wnta  at  such  a  disadvantage 
iMMild  dscrecffi  this  proceedng  from  the  outset. 
E.  FadallnvaidnyorCerliricaHon 

The  Slate's  third  assertton  Is  that  DOEs  Initial  cerWcatlon  fsis  to  meet  the  elemental 
requirements  of  Subpart  J  [and  thus]  is  unlawful  on  its  face  and  ot  no  legal  etlecL*  State  Motion 
al13.  TTieStttearguesthatlnccntrasttotherequlrementsof  lOC.F.R.§§2.l003and 
2.  lODB(t»,  asa  JsIl  at  9-11,  the  DOE  certmcation  merely  stales  that  it  has  made  avaMHe  ttw 
documentary  material  identified  from  those  documents  stAmHlsd  to  CACI  tiy  April  15, 2004,"  U. 
at  11  (quoting  DOE  Certification  St  1).  Thus,  It  Is  argued  the  DOE  Certiflcatton  Is  tacitly  invalid 
because  H  expressly  admowiedoes  that  it  Is  NmRed  (a)  by  the  April  15, 2004,  cui-otT  dale  aiHJ  (b) 
to  the  documents  submlttad  to  CACI. 

DOE  responds  by  arguing  that,  inanymassfvedocumentproductionsuchas  this,  agap 
Is  approprtate.  SfiS  DOE  Answer  at  7;  Tr.  al  128.  DOE  further  states,  prlmariy  In  response  to 
tte  Board's  nine  questlorts  in  Hs  July  1 4  Order,  that  It  was  careful  to  define  arxi  explain  those 
documanta  that  It  had  net  included  In  Its  producSon.  ^  DOE  Answer  at  15-16. 

At  tlw  outset  we  note  that  it  is  not  necessary  tor  us  to  reach  liw  tadal  InvaHtfity  Issue 
because,  ghen  our  other  nrilngs  today,  DOE  is  oUigaled  to  complete  Its  document  production 
and  r*-carttfy.  Neverttieless,  we  believe  that  the  following  discussion  wOi  provide  IX]E  and  the 
other  participants  urtth  valuable  guidance  so  thai  future  certifications  are  not  inappropriately 
drcumecrted. 

Our  assessment  of  this  *lacial  Invalidity-  argument  starts  wHh  the  recognition  that  DOE^ 
documant  production  legWrnately  required  a  substantial  and  organized  effort.  On  May  5, 2003, 
the  DOE  General  Counsel  Issued  a  caB  memo  f-Cail  Memo'}''  to  some  M  otlts  offices  aid 
sutxontractors.  SS9  DOE  Answer  al  17;  DOE  Certification  Plan  at  2.  DOE  repons  that  89  of 
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them  provided  DOE  carttticatlons  in  rsaponse  to  the  Cal  Medio  end  flva  <M  not  SflS  DOE 

Answer  at  17.  Next,  prssumaUy  DOE  and  CACJ  undertook  to  review  the  documents  subtnHted 
in  response  to  the  Call  Memo  to  determine  H,  and  how,  they  needed  to  be  produced,  L^. 
whether  they  met  the  deflnltlan  of  "documentafv  material,''  were  diplicative,  and  wtMlher  they 
were  privlleoed  and  thus  only  required  a  header.  Further,  the  record  reflects  that  the  DOE 
Certflication  was  underpinned  by  three  documents  of  the  same  dale.  TTta  Arthur  Cartificelfon 
Letter  ol  June  30, 2004,  Includes  Appendix  A,  e  certUlcabon  by  CACI  that  the  ■documenta 
Identffied  in  Section  4.3  of  ttie  (Certmcabon  Plan]  that  were  admitted  to  CACI  Inc.  by  Apn  15, 
2004,  have  been  processed  by  CACI,  Inc.  and  loaded  on  the  [0O€  LSN]  server*;  Appendx  B, 
a  drecUon  by  Mr.  Arthur  that  CACI  malce  the  documentt  avalable  on  OOE^  server  and 
Appendix  C,  a  certHlcatkin  by  CACI  that  "documents  Identmed  in  Section  4^  o(  the  (Certlficalan 
Plan]  for  Initial  CerttflcaOon  ...  that  were  submitted  to  CAQ,  Inc.  by  April  1 5, 2004,  have  been 
made  electronically  available'  on  DDEs  worid^wde  web  server.  In  short,  the  DOE  CertMcrttei 
Is  urtderiain  by  the  Certification  Plan  and  by  a  certiflcailon  pyramid  of  8S  end  than  three 
certifications.  This  is  a  rsssonable  approach,  so  long  as  H  produces  a  single  OOE  cerWcaflon 
that  complies  with  the  regulatory  requirements. 

Upon  review  of  these  documents,  however,  significant  daflciandes  are  fnnr%  apparent. 
Firsl.  we  examine  the  Certification  Plan,  which  Is  purportedly  the  basis  for  al  of  OOE^  efforts. 
See  DOE  Answer,  Exh.  4.  The  regulafions  require  that  DOE  '(elstabltsh  proceduraa  to. 
inslfflllBEll  the  requirements  in  §  2.1003."  10C.F.R.§2.1009(a]  (2)  (sniphasi«addecO.«Kl  to 
certifv.  inter  alia,  that  these  nroccdurea  "have  been  implamentBd."  10C.F.R.f  Z100BS4 
(empha^  added).  The  first  speaits  In  the  future  tense,  the  second  speeks  In  the  peel  tenaet 
The  procedures  are  to  precede  the  lmplementBtk)n  and  the  certification  Is  to  assure  ttal  ttM 

"TTw  DOE  General  Counsel  Issued  a  related  memo  on  Augusts.  2002.  SaaTr.al46. 
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pracedures  ware  Invtementsd.  In  contrast  however,  the  Certincatlon  Plan  plainly  reveals  that  It 
waa  first  adopted  on  Juie  25, 2004,  which  can  only  be  aOSL  DOE  had  assentiaRy  finished  Its 
doaimeni  coHectton.   Sag  Cartlficaaon  Plan  at  v.  This  imeiprelatkin  Is  conflnmd  by  the  fact 
that  the 'plan' repeatedly  speaks  in  the  past  tense:  the  foAowing  coUedions  of  documents  iteiCa 
identitied,'  ifk  at  2;  ihe  cut-otf  date  of  Aprfl  15, 2004  y/as  necessary,'  U.  at  3;  -CACI  wSi  "<* 
directed  to  Include,'  Id,  at  &:  "CACI  ma  autfiorized  to  exclude,'  JU^  and  'emails  that  yfwg 
3ut>mltted,'  iiL  Bt  6  (enfihaals  added  in  al  quotations).  This  is  not  a  certillcalion  'plan";  It  is 
simply  a  certHcaHonaBgO,  recording  what  CACI  had  already  done.  Nevertheless,  we  recognize 
that  DOE  la  only  required  tt>  certiry  that  these  procedures  'have  been  hnplemented,"  ass 
1 0  C.F.R.  §  2. 1 00904,  and,  regOFdtess  of  tww  late  the  "ptan*  was  adopted,  we  cannot  say  that 
EXJEdU  not  bnplenwnt  the  actions  reflected  m  this  report.  The  key  point  Is  that  the  Certlflcatlon 
Plan  and  the  ■documents  kientHied  in  Sectkx)  4.3'  ollt  -  the  phrase  that  DOE  uses  repeetedhr  in 
Its  ceftificalion  pyramkj  -  can  be  property  seen  as  pxpo^|acto  Hmlt^cons  as  to  what  DOE 
actualy  dU,  rattier  than  an  advance  plan  for  gathering  the  right  documents." 

\newed  h  this  Ight.  DOE^  Certification  Plan,  and  particularly  Sectkxi  4,3  hereof  whteh 
plays  so  prominently  In  OOPs  cartUication  pyramid,  is  ladaHy  deftoient  for  the  same  reasons 
dtocusaed  in  Part  Ill.C.  Spedflcdly,  the  CerUflcalion  Plan  sactkm  5  expressly  excludes  e-mails 


"  DOE^  Jurw  30, 2004,  certificatkyi  was  accompanied  by  the  Certification  Ran,  first 
adopted  on  Jme  25, 2004,  arid  revisad  on  June  29. 2004,  as  well  as  lour  corollary  documents 
dated  sightly  eaitor.  These  were  (i)  the  0CRWM(LSN]  Certification  Plan  tor  Document 
CotocOon  dated  Aprt  IB,  2004.  (2)  the  OCRWM  (LSNI  CompBmce  Assurance  Plan  for 
Document  CoUadkM  dated  Apr!  30, 2004.  (3)  me  OCRWM  [I.SM1  CertMcathxi  Plan  for 
Document  Procesabig  dated  hlay  20, 2004,  and  (4)  the  OCRWM  [LSN]  ConvRance  Assurance 
Plan  for  Document  Processing  dated  htay  25, 2004.  Tba  June  29, 2004,  Certfficalkin  Ran. 
section  4.3  Ms  many  cateoorfes  o(  documents  tlial  were  excluded  from  OOE^  documem 
praducUon,  whle,  ki  contratt,  most  of  these  exduskins  do  not  seem  to  appear  on  the  four  earlier 
documents.  As  noted  airiler,  kilts  May  20, 2004,  report  the  DOE  IQ  stated  thai  DOE  faced 
sIgnMcflM  ^duBengaa*  h  acMaring  Its  Ipianned*  review  of  e-mails  and  ri  privileged  documents 
by  June  30, 2004.  Thaaecorolaiy  documents  togeHier  with  the  IG  report  support  the 
appaarenca  that,  on  June  30, 2004.  DOE  simply  called  ft  a  day,  Issued  a  certtficatkin  report 
raNacUns  wlwl  WH  axokidad.  and  called  H  a  plan. 
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47  47  -47. 

from  "persons  oUier  than  active  users."  DOE  Certmca&m  Plan  at  B.  These  are  the  same  four 
million  archival  e-maKs  thai  thia  Board  has  already  addressed  h  Part  III.C.  2  abcnw.  Because 
the  DOE  Certification  expressly  Incorporates  the  CertlficBtion  Plan,  non-compUanca  tiy  the  UAv 
triggers  norKomplanoe  by  the  fomwr. 

Next,  turning  to  the  Arthur  Certification  Letter  to  NRC  of  June  30, 2004.  and  its  four 
exhibits,  we  find  that  they,  and  DOPs  CertiTicalion,  are  fadaly  dencient  because  they  era  all 
circumscribed  by  the  phrase  the  documents  sut)mltted  to  CACI.'  We  do  ncA  know,  nor  do  we 
wish  to  delve  Into,  exactly  wt>at  documents  each  of  DOE'S  89  offices  and  contractors  provMed  to 
CAQ  or  the  wording  of  (and  limitations  on)  each  of  their  certiticalions  to  CACI.  Nor  does  the 
Certification  Plan  answer  these  questions.  DOE  n'lerely  certified  that  R  made  avaHaUe  those 
documents -the  word 'aH' Is  con^>icuously  absent -that  were  submitted  to  CACI.   WNewe 
understand  DOE'sreluctancetosay  more,  this  does  not  compod  with  the  requframenttttat  It 
certify  Uiet  the  documents  required  by  sedlon  2.1003  H^  an  documents)  have  been  rriade 
available.  This  is  not  acceptable. 

Finally,  we  note  ttte  other  rrtajor  caveat  to  the  DOE  certMcation  -  Its  cut-off  date  of 
April  15,2004.  As  dbcussad  in  Part  III.C.,  we  are  willing  to  accept  DOES  argument  that.  )n  the 
context  of  an  ongoing  pro)acl,  a  reasonable  cut-off  date  for  MetSC^Sd  documents  is 
permtssljle.  But  a  cut-off  date  tliat  facially  excludes  extant  documents  that  DOE  and  Us 
contractors  simply  had  not  coHected  Is  not  acceptable. 

In  conclusion,  we  polnl  out  that  the  DOE  Certification  contrasts  ihsply  trith  the  NRC 
Certification  dated  July  30, 20O4,  that  simply  stales  Mocumentary  material  specffled  In  10  C.F.R. 
§2.1003 hasOeenldentllled and medeelectronically available.'*'  Nocaveats.  No cufofl dole. 
Just  a  slralghtfonvard  certification  of  compliance.  This  is  wtiat  Is  required  of  DOE." 


"  Certification  of  Availability  of  Documentary  Material  (July  30. 2004)  at  1. 
*°  Finally,  we  note  that  the  staff  argues  ttut  tiecause  t>>e  State  has  "neither 
demcnstrateld]  that  the  puiposes  or  objectives  of  the  regutaUons  have  been  Ifiwarted  nor  Otat 
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IV.  CONCLUSION 
We  coockxle  that  DOE^  June  30, 2004,  ckxamienl  production  and  certtficstton  did  not 
coniplywttMlwraquirein8nt9o(1DC.F.R.S§2.1003and2.100g(b).  Brat,  given  the  15  yeais 
(hat  DOE  had  to  gather,  review,  and  produce  Its  documents  end  ttw  fact  thai  the  dale  o( 
producticn  was  within  DOE'S  controi,  the  significani  gaps  in  the  document  production,  and  the 
Incomptetsrtsss  of  Its  prlvlege  review,  It  Is  dear  to  us  ttiat  DOE  did  not  meet  Its  obHgatton,  In 
good  faith,  la  make  an  reasortable  eflorts  to  make  an  documentary  materials  available.  Second, 
Q^an  that  a  minimum  of  six  months  pMSc  access  to  DOE's  produced  documents  Is  'at  the 
tieort*  ol  the  Subpart  J  system,  and  Uiat  the  integrity  and  valldtty  o(  ttie  produced  documents  can 
only  be  assured  after  they  have  been  indened  in  the  LSN  -  the'  system  for  malting  documents 
available  -  we  conclude  that  10  CF.a  §S  2.1003  and  2.1009(0).  reed  In  context,  require  thai 
documents  bt  Irxlsxed  on  the  central  LSN  site  before  they  are  deemed  available,  RnaHy,  as  an 
aside, ««  note  that  DOE's  certiflcatian,  eiqxBssly  founded  on  the  deficient  Certification  Plan  and 
Biqvessly  ImHed  to  documents  submitted  to  CACI,  appears,  on  Its  face.  Insutflcient  to  comply 
with  ttte  leguUkma.  Accordingly,  we  fbid  that  DOE  has  not  made  all  of  Its  documentary  material 
avalleHe,  gratrt  the  State's  motion  to  strfte  [X}Es  certification,  and  rule  that  the  State  and  other 
potential  partlclpanls  are  not  requ^ed  to  make  their  documents  avaHabte  under  10  C.F.R. 
i  2.1003  unti  90  days  aflar  DOE  makes  al  of  Rs  documents  availeble^  the  centrall^N  site, 
artd  ao  certMeB.*' 


[DOQ  la  not  ta  tknaiy  and  substanM  compilancs  with  the  etoctronic  availability  requirements,' 
NRC  Answer  at  13,  ttie  Stale  has  not  met  Its  burden  of  proof  to  show  that  DOE^  certification 
3houUbeaMckan.aMkkTT.at14l,t6CMt.  Contrary  to  the  staffs  view.  w«  find  that  me  State 
sufflciantly  iml  to  budeii  by  providlrig  us  with  ample  legal  aulhorliy  and  speclllc  tacts  In  siwori 
ol  is  poallon,  particulBrly  in  IgM  ot  the  tact  thai  DOE  was  given  15  years  to  compiy.  and  the 
State,  purauant  to  10  C.F.a  §2^23,  had  only  tan  days  (during  which  time  the  DOE  webstte 
««8  dcHM)  approMlnialaly  haN  of  the  Bma)  wHMn  which  to  review  DOE's  document  collection  and 
prepare  Ra  motion.  Tlw  Stated  mothm,  the  DOE  answers  to  our  questonB,  aid  the  testimony 
and  answers  of  the  LSNA  provide  ample  Infonnation  to  siqiport  today's  nillng. 

*'  n  does  not  appear  that  H  wM  taite  DOE  a  significant  amount  of  time  to  coiTv>lete  Its 
procesaing  of  the  outsUndbig  documents  prior  to  being  able  malce  a  receruncalion.  With 
reaped  to  the  55,000  tatenMhered  documents,  DOE  estimated  that  it  would  take  4-6  weeics 
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Pursuant  to  10  C.F.R.  §  2.101 5(t4.  any  party  to  the  proceecing  seeking  to  appeal  this 
ruing  must  file  a  notice  dt  appeal  and  supportng  brief  with  the  Commission  wtttiln  ten  (10)  days 
after  electronic  service  of  this  Memorandum  and  Order.  Tliat  same  provisian  provides  that 
"[B]ny  other  party . . .  may  file  a  brief  m  opposition  to  the  appeal  no  later  than  ten  (10)  days  after 
serviceofthe  appeal.'  10  C.F.a  §  2.10l5<b). 

It  is  so  ORDERED. 


from  July  27  for  its  contractor  to  process  those  documents.  See  Tr.  A  TB-TS.  During  that  same 
time,  DOE  wi  continue  to  process  the  26,000  e-mails,  which  DOE  estimates  trii  requta  only 
three  to  four  weeks  lo  complete.  Ses'rr.at82.  Relative  to  the  "smeral  hundred  thousanT 
documents  that  vi«te  stiff  undergoing  the  second  step  of  the  prtviege  review  process,  DOE  dd 
not  provide  an  estnnated  completion  ttete.  Assuming,  howsnr,  thai '•eweral  hundred  (housanT 
documents  meanssomeUiing  on  the  order  of  400,000  documents,  DOE^  review  team,  which 
has  an  avarege  review  rate  of  20,000  documents  per  day.  aos  Tr.  at  SB,  should  have  been  able 
to  complete  step  two  of  the  privilege  review  process  vrithln  20  days.  We  dso  ei^wct  that  DOE, 
considering  the  sutMtantlal  resources  it  has  at  is  disposal,  wH  be  aUs  to  resolve  shortly  the 
technicaldMlctittiesH  encountered  In  converting  the  18,000encryptede-mals.  SfiS  Tr  at  S3.  In 
addition,  atttiough  DOE  did  not  Indicate  how  long  It  would  tal<a  to  review  and  process  the  tour 
millicn  "archivar  e-mails,  we  do  nc*  expect  that  an  inoKfinate  amount  of  time  wouH  be  reqiifed 
to  compMs  the  review  of  Htese  e-meNs.  In  response  to  recommendations  made  by  the  DOE  IQ 
in  its  May  2004  report,  DOE'S  OCRWM  expressed  cnnfldence  that  the  electronic  and  manual 
processing  of  ttie  6.4  mWon  e-mails,  which  was  begun  In  late  February  2004,  could  be 
completed  by  May  15. 2004.  SeeDOElGReportat2:a.*Ppendh2at7.  At  this  rate,  DOE 
should  be  able  to  process  ttie  remaning  four  mIMon  e-maUs  wWiin  a  retatively  short  period  o( 
time.  Finaly.  the  t^NAestimBied  on  July  23. 2004,  that  indexing  the  remdrdnghtff  of  DOPs 
ful  text  document  coilecUon  would  require  a  minimum  o>  six  weeks  to  complete  (1^  unttt 
September  3).  See  LSNA  Answera  at  12. 
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THE  ENERGY  POLICY  ACT  OF  2005:  ENSURING 
JOBS  FOR  OUR  FUTURE  WITH  SECURE  AND 
RELIABLE  ENERGY 


wednesday,  february  16,  2006 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 
Subcommittee  on  Energy  and  Air  Quality, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  11:10  a.m.,  in  room 
2322  of  the  Raybum  House  Office  Building,  Hon.  Ralph  M.  Hall 
(chairman)  presiding. 

Members  present:  Representatives  Hall,  Whitfield,  Sbimkus, 
Radanovich,  Wailden,  Otter,  Sullivan,  Murphy,  Biu'gess,  Barton  (ex 
officio),  Boucher,  Waxman,  Markey,  Green,  Strickland,  Capps, 
Allen,  Solis,  Gonzfdez,  find  Dingell  (ex  officio). 

Staiff  present:  Mark  Menezes,  chief  counsel  for  energy  and  the 
environment;  Margaret  Caravelli,  majority  counsel;  Kurt  Bilas,  ma- 
jority counsel;  MaryEim  Sabbaghian,  majority  counsel;  Annie 
Caputo,  majority  counsel;  Tom  Hassenboehler,  majority  counsel; 
Peter  Kielty,  legislative  clerk;  Sue  Sheridan,  senior  minority  coun- 
sel; Dick  Frandsen,  senior  minority  counsel;  Michael  Goo,  minority 
counsel;  and  Bruce  Harris,  minority  professional  staff. 

Mr.  Hall.  The  subcommittee  will  come  to  order.  Today,  the  com- 
mittee continues  its  hearing  from  last  week  on  the  Energy  Policy 
Act  of  2005,  Ensuring  Jobs  For  Our  Future  With  Security  and  Reli- 
able Enei^. 

Today,  we  will  continue  to  hear  from  individuals  representing 
various  industry  groups  and  environmental  and  consumer  advo- 
cates. Because  diis  is  a  continuation  of  last  week's  hearing,  we  are 
not  going  to  be  having  opening  statements  and  therefore,  we  will 
head  right  straight  into  the  fourth  of  five  total  panels. 

We  have  reached  an  agreement  to  include  written  statements 
and  letters  by  some  of  those  who  want  to  submit  them  for  the 
record.  Without  objection,  it  is  so  ordered. 

Mr.  Boucher  etnd  I  want  to  thank  all  the  witnesses  for  your  time 
and  we  welcome  your  views  with  respect  to  this  legislation,  espe- 
cially your  guidance  with  respect  to  issues  that  face  your  industiy 
as  they  relate  to  our  Nation  and  our  people's  enei^  security.  With 
that,  we  will  get  tmder  way. 

Our  first  witness  will  be  Red  Cavaney,  President  of  API.  Well- 
known.  A  graduate  in  economics  and  history  from  the  University 
of  Southern  California.  Served  three  tours  oi  combat  duty  in  Viet- 
(307) 
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nam,  so  he  oi^ht  to  be  a  good  battler  in  this  energy  fight  here.  A 
little  history  of  success. 

I  recognize  you  for  5  minutes,  or  as  little  time  aa  you  care  to  use. 

You  need  to  put  your  microphone  on,  please,  sir. 

Mr,  Cavaney.  Oh,  sorry.  Apologies. 

STATEMENTS  OF  RED  CAVANEY,  PRESIDENT,  AMERICAN  PE- 
TROLEUM INSTITUTE;  BOB  DINNEEN.  PRESIDENT  AND 
CHIEF  EXECUTIVE  OFFICER,  RENEWABLE  FUELS  ASSOCIAr 
TION;  BOB  SLAUGHTER,  PRESIDENT,  NATIONAL  PETRO- 
CHEMICAL AND  REFINERS  ASSOCIATION;  ERIK  D.  OLSON, 
SENIOR  ATTORNEY,  NATURAL  RESOURCES  DEFENSE  COUN- 
CIL; LEE  FULLER,  VICE  PRESIDENT  OF  GOVERNMENT  RELA- 
TIONS, INDEPENDENT  PETROLEUM  ASSOCIATION  OF  AMEB- 
ICA;  LAURENCE  M.  DOWNES,  CHAIRMAN,  AMERICAN  GAS  AS- 
SOCIATION; GERALD  A.  NORLANDER,  EXECUTIVE  DIRECTOB, 
PUBLIC  UTHJTY  LAW  PROJECT;  DAVID  HAMILTON,  DIREC- 
TOR, GLOBAL  WARMING  AND  ENERGY  PROGRAMS;  AND 
DONALD  F.  SANTA,  JR.,  PRESIDENT,  INTERSTATE  NATURAL 
GAS  ASSOCIATION 

Mr.  Cavaney.  Mr.  Chairman,  Chairmim  Barton,  members  of  the 
Committee,  I  appreciate  this  opportunity  to  present  the  view  of  API 
and  its  members  on  National  Energy  legislation.  We  support  pas- 
sage of  comprehensive  energy  legislation  consistent  with  the  H.R. 
6  Conference  Report  passed  by  the  House  of  Representatives  last 
year.  We  are  please  that  both  the  subcommittee  and  the  full  com- 
mittee are  moving  aggressively  to  peiss  it.  Your  swift  action  will 
send  a  powerful  signsil  that  the  new  Congress  recognizes  the  ur- 
gent need  to  address  the  serious  energy  problems  mcing  the  Na- 
tion. My  written  testimony,  submitted  for  the  record,  details  a 
number  of  recommended  issues  related  to  energy  production,  en- 
et^  efficiency  and  conservation,  access,  infrastructure,  and  fiiels. 
Today,  I  will  focus  on  a  major  threat  to  the  U.S.  oil  and  natural 
gas  industry  that  a  comprehensive  energy  bill  should  alleviate,. Oil 
and  natur^  gas  currently  meet  two-tmrds  of  America's  enei^ 
needs,  and  tens  of  billions  of  dollars  in  capital  investment  are  need- 
ed to  keep  pace  with  increasing  demand.  That  investment,  the  in- 
dustry's future,  and  consumer  well-being  are,  however,  being 
threatened  by  defective  product-liability  lawsuits  for  company's  use 
of  an  EPA-approved  fuel  additive,  MTBE, 

In  1990,  when  Congress  imposed  the  Federal  RFG  o^gen  re- 
quirement in  cities  with  the  worst  air  quality,  the  authors  of  the 
legislation  and  others  said  on  the  floor  of  the  House  and  Senate 
that  MTBE  would  have  to  be  used  in  significant  quantities  to  com- 
ply with  this  requirement.  As  well,  the  EPA  approved  MTBE's  use 
as  fuel  additive.  Today,  companies  who  have  used  MTBE  to  comply 
with  the  oxygen  requirement  are  facir^  multd-miUion  dollar  suite 
brought  by  personal  injury  lawyers  with  claims  that  gasoline  con- 
taining the  niel  additive  was  a  defective  product;  yet  use  of  MTBE 
to  meet  the  oxygen  requirement  is  exactly  what  Congress  man- 
dated 14  years  ago. 

This  is,  above  all,  an  issue  of  ftdmess.  Any  industry  that  acts  as 
mandated  by  the  Federal  Government  to  meet  a  societal  need,  in 
iJiis  case  cleaner  air  and  improved  health,  should  not  later  be  vic- 
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tiinized  for  doing  what  the  govemment  required  it  to  do.  Our  com- 
pany has  acted  in  good  faith  and  heeded  the  Federal  Government's 
call  to  use  MTBE  to  enhance  air  quality.  What  we  ask  is  that  the 
Federal  Government  also  act  in  good  faith  to  protect  us  gainst 
lawsuits  for  doing  what  the  law  required  us  to  do. 

If  we  Eire  not  protected  against  these  suits,  one  need  only  look 
at  the  asbestos  industry  to  see  the  disastrous  consequences  of  this 
breech  of  feuth  by  govemment.  Unlimited,  unrestrained  lawsuits  of 
this  type  create  massive  uncertainly,  discourage  investment,  and 
threaten  jobs.  This  is  an  opportunily  for  Congress  to  address  this 
egregious  abuse  of  our  Nation's  legal  system. 

There  is  a  history  of  the  Federal  Govemment  protecting  vital 
businesses  and  industries  against  adverse  economic  consequences, 
espedEtlly  when  these  parties  have  acted  in  good  faith  in  complying 
with  the  law.  In  1976,  the  manufactures  of  the  swine  flue  vaccine 
responded  to  the  government's  call  for  the  immediate  mass-immu- 
nizatioD  of  the  general  pubUc  by  mass  producing  the  needed  vac- 
cine. When  insurance  companies  refused  to  insure  the  mcinufactur- 
ers  of  the  vaccine  over  concerns  regarding  vaccine-related  irtjuries, 
the  government  stepped  in  to  protect  manufacturers  against  per- 
sonal-ii^ury  claims.  Later,  in  1994,  Congress  went  so  far  as  to  pro- 
vide immunity  to  manufactures  of  small,  non-commercial  carrier 
3 lanes  from  civil  habihty  suits  for  accidents  involving  aircraft 
certain  parts  in  use  beyond  their  expected  useful  lives.  With 
manufacturers  facing  endless  court  claims,  passage  of  the  General 
Aviation  Revitahzation  Act  of  1994  ensured  the  availabiUty  of  in- 
surance coverage,  sufficient  to  enable  the  industry  to  remain  in 
business  in  the  United  States. 

Let  me  stress  that  the  defective  product  provision  would  not  in 
any  way  affect  the  compauiy's  legal  responsibility  to  clean  up  any 
groundwater  affected  hy^  gasoline,  regardless  of  whether  or  not  it 
contains  oxygenates.  The  authority  remains  in  force  in  the  Re- 
source Conservation  and  Recovery  Act,  the  Federal  Clean  Water 
Act,  and  States'  Clean  Water  Acts.  Cleanup  of  any  orphaned  under- 
ground storage  tank  releases  is  covered  by  the  LUST  fund.  More- 
over, EPA  h^  determined  that  more  than  95  percent  of  eJI  clean- 
ups have  been  paid  for  by  the  responsible  parties,  private  instur- 
ance,  or  State  cleanup  funds  that  are  funded  oy  taxes  on  petroleum 
products. 

For  this  and  many  other  important  reasons.  Congress  needs  to 
pass  the  comprehensive  energy  legislation  early  in  the  new  session. 
Too  much  is  at  stake  for  our  country,  our  economy,  and  our  place 
in  the  world  to  delay  any  action  further  on  this  urgent,  nationzd 
priority.  Themk  you. 

[The  prepared  statement  of  Red  Cavaney  follows:] 


I  am  Bad  CavUHy,  Premdent  and  CEO  of  the  American  Petroleum  Institute.  API 
ia  a  w^tijiiijl  trade  asaodation  repreaenting  more  than  400  campanies  engaged  in 
all  aactcn  of  the  U.S.  oil  and  natural  gas  induatiy. 

API  wdoonua  thia  oitportunity  to  present  the  views  of  its  member  companies  on 
DrtJoaml  onacn  legislabon.  We  support  passage  of  comprehensive  energy  legislation 
ronaiatwrt  wim  the  HJL  6  conference  report  passed  by  the  House  of  Representatives 
in  tb»  laat  Cgograaa,  W«  are  pleased  that  the  Subcommittee  and  the  full  Committee 
■n  jBOfiag  aggetMiiwtiy  to  pass  it.  Your  swift  action  will  send  a  powerful  signal  that 
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the  new  ConeresB  recognizes  the  need  to  addrees  the  serious  energy  probleins  fadns 
our  Nation.  We  aUo  vet?  much  appreciate  the  House's  action  in  passing  national 
energy  tegislBtion  several  times  over  the  past  four  years. 
The  Need  for  National  Energy  Legislation 

The  sad  fact  ie  that  the  current  policy  framework  hae  failed  U.S.  conBumen.  The 
net  effect  of  current  oil  and  natural  gas  pohcy  is  to  decrease  reliance  on  U.S.  produc- 
tion and  increafle  dependence  on  foreign  imports.  Moreover,  while  crude  oil  impoitB 
have  been  growing  for  some  time,  product  imports  have  also  started  to  grow  due 
to  constraints  on  U.S.  refining  capacity. 

Four  years  aeo,  when  Congress  began  debating  national  enerrv  polity,  we  recog- 
nized the  stea(£ly  growing  UTS.  demand  for  eneH|y  of  all  types.  Today,  that  Knnrto 
in  demand  continues  to  increase.  Recently,  the  DOE  Energy  Information  Amiijnis- 
tration  issued  forecasts  of  increased  energy  demand  from  2003  to  2025.  EIA  prcjecta 
that: 

■  Real  GDP  will  increase  by  95  percent; 

•  Population  will  increase  by  20  percent; 

•  Total  energy  consumption  will  increase  by  36  percent 

•  Petroleum  aemand  will  increase  by  39  percent 

•  Natural  gas  demand  will  increase  Dy  40  percent 

•  Coal  demand  will  increase  by  34  percent;  and 

■  Electricity  consumption  will  increase  by  60  percent. 
Global  Energy  Situation 

nnot  discuss  the 

first  understandii  ^  „  „ 

It  operate  in  a  global  market.  What  others  do  ii 

ly- 

Look  at  what  happened  just  last  year.  World  demand  for  crude  oil  typically  grows 
annually  a  bit  more  than  1  million  oarrels  per  day.  In  2004,  it  grew  2.7  miUion  bar- 
rels per  day — to  a  point  too  closely  approaching  total  worldwide  production  capadte. 

Not  surprisingly.  China  has  played  a  big  role  in  the  increase  in  world  oil  demana, 
and  India  will  not  be  too  far  behind  in  the  future.  China,  long  self-sufficient  in  cdl, 
is  now  becoming  one  of  the  world's  biggest  importers.  China  accounted  for  inars 
than  half  of  world  oil-demand  growth  in  2002  and  2003.  The  highly  regarded  energy 
analyst  Daniel  Yergin  has  noted  that,  over  the  next  10  years,  Chinese  and  Indian 
oil  companies  will  emerge  as  major  players  in  the  global  oil  industry. 

Correspondingly,  the  International  Energy  Agency  (lEA)  forecasts  oil  demand  in 
South  Asia  will  grow  by  3.3  percent  per  year  Mtween  2000  and  2030,  the  hi^iest 
of  any  region  in  the  world. 

A  comprehensive  U.S.  energy  policy  must  recognize  the  growing  impact  oi  theas 
new,  mf^or  competitors  for  energy  supply  in  the  world.  For  tne  U.S.  to  secnreeBargy 
''  '.a  economy,  government  poticies  must  create  a  level  playing  field  fbr  VS.  com- 
es to  ensure  international  supply  competitiveness.  With  the  net  effect  of  cunW 
policy  serving  to  decrease  U.S.  oil  and  gas  production  and  increase  our  rdiance 
on  imports,  this  international  competitiveness  point  is  vital.  In  fact,  it  is  a  matter 
of  national  security. 
A  Need  fbr  Action 

These  global  realities  underscore  the  need  for  action  to  meet  the  energy  chal- 
lenges facing  the  United  States.  Experience  tells  us  that — in  a  nation  with  an  econ- 
otny  and  way  of  life  bo  tied  to  energy — inaction  comes  at  a  high  cost. 

What  is  so  difficult  to  understand  is  how  we  could  have  failed  to  act  on  eneigy 
at  a  time  when  the  nation  has  been  beset  by  energy  problems.  Just  look  back  over 
the  last  four  years: 

•  An  estimated  loss  of  one-half  to  a  full  percentage  point  of  GDP  growth  alieady, 

according  to  published  reports,  to  say  nothing  of  the  related  job  losses,  caused 
b^  higher  prices,  a  worsening  trade  deficit,  and  a  loss  in  intaniaticiial  competi- 
tiveness; 

•  Gasoline  and  diesel  price  spikes  and  tight  supplies  in  the  Midwest  and  elsewhcn; 

•  Declining  U.S.  natural  gas  production  in  the  face  of  increased  demand,  reouhing 

in  high  prices  and  greater  market  volatility; 

•  Soaring  heating  oil  prices  and  tight  supplies  in  New  England;  and 

•  Electric  power  olackouts  in  the  Northeast  and  in  portions  of  CaUfbrnia. 

These  are  the  results  of  a  failed  energy  policy.  While  no  energy  trill  will  aolTe  all 
the  eneri^  problems  facing  our  country,  inaction  has  a  direct  and  harmfol  impact 
on  all  U.S.  energy-users:  small  business  men  and  women,  home-owners,  schools  anJd 
hospitals,  stores,  factories,  and  businesses  of  all  sizes  and  types  all  over  this  couD- 
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pidtenam.  nrtiaoal  m^rgj  pcdicy.  The  b 
iwoadi  ia  Dot  dw  anawer. 

titgy  wffif  iwnfj.  IWW  teamolociea,  amaerrBtioii,  and  envinmnimtal^  reapcmsifale  pn>- 
ddctaon;  moMndxe  Amenca^  energy  infraatrocture;  etrengtben  our  ecanomy;  and 
oeatenmrMw. 

What  MfcnfB  ais  AFTb  more  detailed  views  on  compixientB  of  the  eaergf  l^taU- 

D^ectioe  Product  Liabiiity 

Cdnunchenmre  exkergj  legialatisn  miut  address  a  mqjor  threat  to  the  l^S.  tal  and 
natora]  gaa  indnstn.  Oil  a    '       '      '  ......      ^  . 


natural  gas  indnstn.  Oil  and  natural  gaa  m 
needa,  bat  tens  «£  Wiiam  of  additional  &Him 


meet  two-thirds  of  America's 


keep  pace  with  increasing  ^"mimil  That  inreatment,  the  indnstiT's  fiiture  and  o 
sumo'  weU-bcdne  are,  howerer,  being  threatened  by  defective  prodnct  liabili^  law- 
suits tor  companiw'  use  of  the  EPA-approred  fiid  additive  MTBE.  Under  a  defective 
produrt  daim,  if  the  ddendant  simply  put  the  product  into  the  stream  (^  commerce, 
leeardleas  itf  having  exerclMd  proper  care,  the  defendant  can  be  found  liable. 
m  1990,  iriten  Congreaa  impoaed  the  federal  refomiulated  gasoline  iSFGi  oxygen 


in  aiffuficant  qoantitiea  to  meet  this  fedmd  requirement.  There  were  two 
ccEygenatea  available  for  RFG— ethanol  and  MTBE.  Both  were  approved  for  use  hnr 
EPA,  bat  the  ^*>"™J  indnstiy  was  in  its  infen^  and  unable  to  supply  adequate  vof- 


umea  to  meet  the  demand  ftr  fiPG.  A  dedsion  to  u 


adequate  voT- 
taieasofthe 
e  put  siqtply  in  jeopardy  and  inocased  coats,  wUdi  would  have 
:s.  Snce  th^c  was  insufficient  ethanol  to  meet  overall  RFG  de- 
mand, the  only  tb^t»  far  moat  pndDcera  was  w  uae  MTBE  or  break  die  law. 

'Km^,  companies  iriio  oaed  HTBE  to  cooqily  with  die  a ' ' 

fc*™ff  imilti-miHiiMi  didlar  snitB  broogfat  by  personal  iiv 
gaafllW  cMrtammg  the  fuel  additive  was  a  defectrve  p 
meet  the  angenate  ■MnJ»to  is  exactly  what  Cratgreas  mandated  14  years  ago. 

lUs  is,  Hiave  all,  an  iaeue  ct  fiuineaa.  Any  industry  that  acts,  as  mandated  by 
the  federal  BDvemment,  to  meet  a  sodetal  need — in  this  case,  cleaner  air  and  im- 
proved healoi — ahoidd  not  later  be  victimized  far  doing  what  the  eDvemment  re- 
qnired  it  to  do.  Our  enunniea  acted  in  gDcxl  &ith  and  heeded  the  federal  govem- 
ment^a  caU  to  use  UFBE  to  ■■■»hati«»  air  quality.  What  we  ask  is  that  the  federal 
oovemment  also  act  in  good  &ith  to  protect  us  against  defective  product  lawsuits 
far  doing  iriut  the  law  rr-^-'       '    ' 


If  we  are  not  protected  against  this  ^pe  of  htigation,  one  need  only  ]ook  at  the 
isbeatos  industf^  to  see  die  disastzuas  conaequencea  ut  this  farearii  of  faith  by  gm- 

'.  Unlimited,  tmresuained  defective  product  lawsuits  create  massive  uncer- 

'"  '  "'  '  "      ""    '    ve  seen  in  asbestos  cases  the 

a  of  bankruptcies,  job  losses, 

S  lidgation.  trial  lawyers  are  marketing 

icipalitiea  and  water  districts.  TUs  is  an  opportunity  for  Can- 


tain^  diaooaraae  inves^^^  and  thrnaten  jobs.  W< 
resutts  produced  by  entrepreneunal  trial  lawyers:  s 
and  retarded  grvwdL  likewise,  in  MTBE  lidgati 


is  eeiegiaas  aimae  of  our  nation's  l^al  system, 
y  otuie  CBdertd  govoinnent  protecting  vital  bnai 
r  consequences,  especially  when  they  nave  acted  in  good  faith  ii 


Tliare  is  a  history  tttbe  CBdertd  guvoinsent  protecting  vital  buainessea  and  indus- 


comfdying  with  the  law.  In  1976,  the  manufecturers  of  the  Swine  Flu  vaccine  r 
sponded  to  the  govcnunenfs  caD  tar  the  immediate  n 

|n  mass  prodtwmg  the  need~* ' —  "" —  ■' 

the  ■w»»nfiiinii^  of  the  v 

the  goTCRiment  stmed  in  u.  , . ^ ^ ,_, 

I^cr,  in  1994,  Congress  went  so  far  as  to  provide  immunity  to  manufiuiureis  of 
small  noD-eoamiercial  carrier  airidanc*  bvm  dvO  liability  suits  for  smdwits  involv- 
ing airoaft  and  certain  paits  in  use  beyond  Uietr  expected  service  lives.  Businesses 
were  beinc  sued  nnder  defective  product  claims  up  to  40  years  after  manufacturing 

an  airam.  Again,  Conjgreaa  deadcd  ti    "  '  *    '  '    "-- 

ff^tmm  th^  ywl  aviatian  jntlniur.  fai 

to  its  knatf  Am  to  this  (spkctatwa  a „ , „_ 

Aviatioa  fieritahaatioa  Act  c£  1994  insured  the  availabiUty  of  insurance  coverage 
suffioent  to  — *»M»  tin*  industry  to  remain  in  business  in  the  U.S. 
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The  eaerg}/  bill  includes  a  narrowlv  tailored  proviBioo — approTed  by  the  Hoiue  of 
Representativea  last  year — that  would  apply  only  to  defective  product  dttinis  under 
products  liability  law.  This  provision  simp^  and  fairly  recognizes  that  when  Con- 


gress mandated  the  use  of  fuels  components,  and  when  those  components  have  b 
studied  and  approved  by  EPA,  their  mere  presence  in  easolme  snould  not  make  a 
"defective"  product.  Such  a  designation  in  court  enaoles  trial  lawyers  to  farpMa 


proof  of  wrongdoing. 

Let  me  stress  that  the  defective  product  provision  would  not  affect,  in  any  w^, 
a  company's  legal  responsibiht^  to  clean  up  anyeroundwater  etfecbM  bj  gasoline, 
reganuess  of  whether  it  contained  oicygenates.  Tliat  authority  remains  in  force  in 
the  Resource  Conservation  and  Recovery  Act  (RCRA),  the  fMeral  Clean  Water  Act, 
and  states'  Clean  Water  Acts,  Cleanup  of  any  "orphan"  underrammd  storage  tank 
release  is  covered  by  the  LUST  fund.  Full  cleanup  coverage  will  continue  in  ftroe. 
Moreover,  EPA  has  determined  that  more  than  96  percent  of  all  cleanups  have  been 
paid  for  by  the  responsible  parties,  private  insurance  or  state  cleanup  funds  that 
are  fiinded  by  taies  on  petroleum  products. 

Underground  storage  tank  laws  would  still  apply  if  gasoline  were  released  and  mi- 
grated  into  a  well  or  a  public  drinking  water  supply.  There  would  be  no  defedire 
product  relief  if  EPA  requirements  are  violated. 

This  is  not  an  issue  umited  to  the  petroleum  industry,  but  should  be  of  caocen 
to  all  businesses  and  industries  that  could  face  similar  lawsuits  for  complying  witk 
congressional  mandates. 

We  also  support  the  LUST  provisions  of  the  fuels  title  that  will  significantly 
strengthen  the  federal  underground  storage  tank  pn^ram.  These  proviaums  would 
expand  the  LUST  trust  funds  for  enforcement,  inspection,  training  and  remediatioD 
of  oxygen  ated-fuel  releases.  The  bill  would  enhance  the  nation's  overall  deantip  ef- 
forts by  ensuring  that  states  have  the  funds  tliCT  need  to  address  "orphan  sites," 
where  the  responsible  party  for  a  leak  cannot  be  identified. 
Refining  Capacity 

The  expansion  of  refuieiy  capacity  must  also  be  a  national  priori^.  Recent  gsso- 


derscored  the  fact  that  U.S.  demand  for  petroleum  products  has  been  growing  Guter 
than — and  now  exceeds  growth  in  domestic  refining  capad^.  While  Twiners  han 
increased  the  efficiency,  utilization  and  capacity  of  existing  refineries,  Uieee  eSbtta 
have  not  enabled  the  refinine  industry  to  keep  up  with  growing  demand.  Elren  with 
a  projected  expansion  of  product  imports  of  90  percent,  DOE's  Enei^  Infbrmatiai 
Administration  forecasts  a  need  for  5.6  milUon  barrels  a  day  of  additional  rdinery 


capacity  and  a  2  percent  increase  in  refinery  utilization. 


t  pohcies  are  needed  to  create  a  chmate  conducive  to  invesbnrata  to 

expand  refining  capacity.  The  refining  situation  needs  to  be  addressed  now.  "nie  M- 
eral  government  needs  to  act  as  a  facilitator  for  coordinating  and  ensuring  the  time- 
ly review  of  federal,  state  and  local  permits  to  expand  capad^  wX  «dstinK  refinariM 
and  possibly  even  build  a  new  refinery.  Pass^e  of  the  energy  bill  would  be  an  im- 
portant step  by  encouraging  new  ener^  sup[)0[  and  streamffiung  reguIationB,  Ittd- 
ing  to  greater  production  and  distribution  flexibiUtyv 
Fuels  Issues 

API  and  its  members  support  the  ftiets  title  that  was  contained  in  the  H.R.  6  con- 
ference report  approved  by  the  House  in  the  last  Congress.  Tie  fuels  title  would  re- 
peal the  federal  oxygenate  requirement  for  reformulated  ^soline  and  reqaiie  a  na- 


fuels  where  most  feasible  and  cost-effective.  

The  fuels  provisions  are  needed  to  discourage  state  BCTBE  bans  and  other  spe- 
cialty fuel  requirements.  Individual  state  requirements  can  increase  the  number  of 
fuels  required  within  supply  regions,  thereby  increasing  the  potential  tor  foel  dis- 
tribution and  supply  problems.  Twen^  states  have  alr^ad^  enacted  uncoordinated 
MTBE  bans,  caps,  or  other  Umits;  and  other  states  are  considering  them. 

API,  the  National  Petrochemical  &,  Refiners  Association,  fuel  marketers,  and  nu- 
s  farm  and  ethanol  interests  support  these  Ajels  provisions.  They  offer  a 
onsidered  aolu" 
an(f  burden  energy  ci 
Boutique  Fuels 

Passage  of  comprehensive  energy  le^slation  consistent  with  the  H  Jt  6  ccofereaee 
report  passed  by  the  House  last  year  is  the  best  way  to  address  the  boutique  fnds 

problem.  The  fuels  title  of  H.R.  G  would  rep    '■'"■''     '        

ygenate  requirement  in  the  Clean  Air  Act,  s 
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also  require  that  ElPA  consult  with  DOE  on  the  supply  and  distribution  impacts  of 
new  state  requests  for  specialized  fiiete.  Finally,  uie  bill  would  require  BPA  and 
DOE  to  conduct  a  comprehensive  study  of  the  impacts  of  boutique  fuels  and  make 
tvcommcndations  to  Congresa  for  addressing  theni,  within  18  months  of  enactment- 
Given  these  significant  uianges  and  the  benefit  of  the  study  recommendations,  we 
urge  members  of  CongreBS  to  realBt  imposition  of  any  additional  fuel  Bpecificati<m 
changes  outside  the  context  of  the  national  energy  legislation. 
FtdenULands 


mt  rfthe  Interior.  Only  11  percent  of  the  oE&hore  submerged  lands  under 

I-  junsdiction  are  available  for  leasing.  Huge  areas  off  the  east  and  west  coasts 

and  in  the  Eastern  Gulf  of  Mexico  have  been  placed  "off  limits, " 

CmivrehenBive  energy  lesistatiaa  must  address  a  number  of  exploration  and  pro- 
doction  issues  tor  non-paife  Tederal  lands  and  offshore  resources,  including  increased 
access;  streamlined  and  expedited  regulatory  and  permitting  procesBeB;  and  better 
coordination  between  state  and  federal  agencies.  Access  should  be  provided  to  the 
potentially  vast  oil  resources  beneath  a  small  portion  of  ANWR  m  northeastern 
Alaska  tliat  could  provide  the  equivalent  of  current  oil  imports  from  Saudi  Arabia 
for  more  than  20  years. 
Ntttuml  Oat 

Comprehensive  energy  legislation  will  also  help  America  develop  and  diversify  ito 
sources  of  natural  gas  supply,  both  domesticalw  and  internationally,  to  meet  in- 
creased demand  for  dean-Duming  natural  gas.  DOE  projects  total  demand  for  nat- 
ural gas  will  increase  by  40  percent  by  202G,  primarily  as  a  result  of  ito  increased 
nse  fyt  electricity  generation  and  industrial  applications. 

Amoica's  natural  gas  policy  has  encouraged  the  use  of  this  clean-burning  fuel 
while  disconraflDe  the  development  of  new  supplies.  The  result  is  the  current  tight 
atqq^/demana  batance  and  the  prospect  of  continual  future  tightening,  if  action  is 
not  tueo.  Natural  gas  markets  have  distributed  suppUes  efficiently,  but  prices  have 
riscm  and  ma^ets  nave  become  more  volatile  due  to  the  tight  supply/demand  bal- 
ance. To  ensure  the  long-term  availabili^  of  adequate,  aff<»ijable  natural  gas  sup- 
plies, the  natimi  must  develop  its  abundant  domestic  supplies  and  diversify  its  sup- 
plies by  tapping  into  ^obal  suppHee  through  Uquefied  natural  gas  <LNG). 

However,  there  is  no  "silver  bullet" — no  single  policy  to  alleviate  the  tight  supply/ 
demand  balance.  Rather,  a  balanced  portfolio  of  policies  is  needed.  Both  comprenen- 
sive  energy  lesislatioQ  and  regulatory  chants  are  overdue.  While  conservation  and 
efficiency  can  nave  important,  i 


throu^  constraints  on  operations  that  delay  development  and/or  make  it  uneco- 

>rsnat 
jMlicy  r 


APFs  natural  gas  poUcy  suggestions  can  be  summarized  in  one  phrase:  implement 
.1 11^  recommendations  ui  the  National  Petroleum  Council's  (NPC)  2003  study. 


g  Natural  Gas  Folicy:  Fueling  the  Demands  of  a  Growing  Economy."  Key 

recommendation  include: 

>  Eigtanding  aeeeas  to  world  gas  supplies.  Expediting  the  approval  process  for  ex- 

panding existing  LNG  terminals  and  constructing  new  facilities  is  essential. 

*  Increasing  access  to  non-park,  Jion-wildemess  onshore  areas  and  reduciTig  permit- 
ting eoata  and  delays.  More  than  half  the  technically  recoverable  resources  in 
the  Rockies  are  eitiier  off  limite  or  highly  restricted — that  is  enough  natural  gas 
(■bout  126  trillion  cubic  feet  (TcC  to  neat  the  60  million  homes  currently  using 
natural  gas  for  30  years. 

■  Liftitig  eonatraUita  on  key  ofj^wre  areas  uiitk  high-resource  potential.  Only  11  per- 
cent of  the  otbbore  submerged  lands  under  U.S.  jurisdiction  are  available  for 
leasing  Administrative  moratAria  preclude  exploration  and  development  in 
maiv  OCS  areas  until  2012— at  least  79  Tcf  is  off  limite  off  the  East  and  West 
Coaata  and  in  the  Eastern  Gulf  of  Mexico  (and  this  estimate  may  be  low  as  it 
is  baaed  oa  old  and  limited  data). 

>  Deudo^tig  infinatrueture  to  deliver  Ttatural  gas  supplies  to  consumers.  Laige  re- 

aotnrcM  of  Alaskan  natural  gas  will  be  strandea  until  a  pipeline  can  be  built 
to  man  this  gas  to  consumera  in  the  lower  48  states.  A  simple  and  timely  regu- 
latary  process  is  needed, 
nie  hydraulic  ftacturing  and  stormwater  provisions  of  the  enei^  bill  will  have 
a  poaitiva  inyiaet  on  natural  gas,  as  well  as  oU,  exploration  and  production: 
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Hydraulic  Fracturing,  The  ene^  bill  clsrifies  that  faydmuHc  fractaring  sbooM 
not  be  regulated  under  the  Safe  Drinkmg  Water  Act.  Fracturing  tedmology  plajn 
a  particularly  ij ' — '  — '"  "^  "* — ' — " "^ — ' "■ ' 


bM  natural  gas  (CBNG)  and  natural  gas  trapped  in  sand  stMie  (in  the  w«t.  Dear- 
shore  and  offahore  Gulf  of  Mexico,  and  AlasKa's  Cook  Inlet).  Noaconventional  n- 
sources  must  play  a  greater  role  in  supplying  future  domestic  natural  gas  nupliM. 
The  National  Petroleum  Council  estimates  that  60  to  80  percent  of  aU  wdla  oriDed 
in  the  next  decade  will  require  fracturing.  Any  uncertainty  about  regulation  erf  audi 
operations  should  be  removed.  CBNG,  in  particular,  mif^t  be  developed  and  brou^ 
to  the  market  more  quickly  than  more  r«nate  Arctic  or  deepwater  k 

Stormwater.  The  energy  billprovides  a  needed  clarification  that 

ploration  and  production  (E&I^  exemption  applies  to  E&P  ctautr 

too.  Despite  an  e^lidt  exemption  in  the  Clean  Water  Act  for  sttRmwater  d 

from  E&P  mirations,  recent  regalatoTy  proposals  have  souf^t  to  subject  constmc- 

tion  at  E&P  sites  to  the  type  of  stormwater  requirements  unpoaed  <m  otlier  Ijrpei 

of  construction  activities  like  the  building  of  shopping  centers.  Tbia  regulatory  ap- 

proach  is  counter  to  congressional  intent  and  imposes  umiecessary  coots  on  dOBMStit 

E&P  operations. 

Liquefied  Natural  Gas  (LNG) 

Increased  import  capacity  for  liquefied  natural  gas.  or  LNG,  is  absohitely  caitical 
to  meeting  projected  natural  gas  demand.  IJSG  currenUy  provides  2  percont  of  die 
nation's  natural  gas,  a  figure  that  could  rise  to  21  percent  by  2026,  accardiu  to 
DOE.  LNG  can  provide  a  dependable  and  competitive  supply  link  to  some  (rftbe 
larcest,  underutilized  gas  resources  in  the  worla.  However,  complicated  roles  itaod 
in  the  way  of  bringing  increased  supplies  of  LNG  to  U.S.  markets.  Improved  fedmal 
and  state  poUcy  coordination  is  needed  to  facilitate  the  siting,  construction  and  li- 
censing of  LNG  import  terminals. 

The  energy  legislation  will  make  a  real  contribution  to  the  timely  conaideratioD 

■ -.  — 1-__..; —  e...  ..■..  _i.. J  1 — ..i._  .f  T»T^  imports  and  pipeline 

Pnnrisions  of  the  bill 


•  Guard  against  any  attempts  to  change  the  FERC  policy  decision  in  the  Hadkbenr 

Case.  This  policy  decision  allows  companies,  to  develop  int^rated  UIG  prqects, 
which  is  important  to  reducing  the  financial  risk  associated  with  these  taTge, 
complex  projects. 

•  Clarify  that  FERC  has  exclusive  authority  for  onshore  terminal  siting  tlwi«i™, 

and  require  other  federal  and  state  agencies  involved  in  pnmitting  to  work 
witiiin  the  FERC  process.  Final  decisions  should  be  made  within  one  srearrftha 
~  '~inal  appUcation. 


shone  fkcilitieB}  ii 

other  agendes  in  t 

reviewed  by  either 
Conclusion 

All  of  these  energy  issues  and  concerns  you  will  hear  today  add  un  to  a  need  ftr 
action.  America's  energy  problems  are  becraning  acute.  Congress  neeos  to  pass  cent- 
prehensive  energy  legislstion  eariy  in  the  new  session.  Too  much  is  at-wtake  fbr  our 
country,  our  economy,  and  our  place  in  the  world  to  delay  action  any  longer  on  tidt 
urgent  national  priority. 

Mr.  Hall.  I  recognize  you  for  5  minutes  at  this  time,  Hi- 
Dinneen.  And  I  want  to  recognize  the  presence,  and  appreciate  tiie 
presence,  of  the  Chairman  of  the  big  committee,  Energy  and  Com- 
merce Chairman  Barton  of  Texas.  Mr.  Dinneen. 

STATEMENT'OF  BOB  DINNEEN 

Mr.  Dinneen.  Good  morning,  Mr.  Chairman  and  members  of  tbe 
subcommittee.  Themk-you  for  this  opportunity  to  testify,  and  I  want 
to  thank  you  in  particular  for  surrounding  me  by  my  good  friends 
in  the  pebx)letmi  industry. 

When  I  last  testified  before  this  committee  in  2002, 1 jHYiud^  an- 
nounced the  production  of  more  than  2  billion  gallons  oi  etfaanol  for 
the  very  first  time.  Since  then,  the  indust^  has  continued  its 
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record  growth.  In  2004,  the  81  ethanol  plants  across  the  United 
States  produced  more  than  3.4  bOllon  gallons  of  ethanol  from  over 
1.25  bulion  bushels  of  gritin.  There  are  fuiother  16  plants  and  2 
major  ^mansion  currently  under  construction  that  will  add  another 
754  mUhon  gallons  of  capacity  and  bring  the  industry's  total  pro- 
duction capacity  to  more  than  4.4  billion  gallons  by  the  end  of  this 
year. 

Today,  ethanol  is  blended  in  one-third  of  the  Nation's  gasoline. 
This  level  of  ethanol  production  and  use  ia  providing  significant 
economic  and  energy  benefits  for  the  Nation.  The  ethanol  industry 
added  more  than  $25  billion  to  the  Nation's  gross  economic  output 
laat  year.  The  industry  is  now  responsible  for  over  147,000  jobs 
across  all  sectors  of  the  economy.  Domestic  ethanol  production  cur- 
rently displaces  approximately  400,000  barrels  of  oil  a  day,  find 
last  3rear,  the  use  of  ethfinol  reduce  greenhouse  gas  emission  by  7 
million  tons,  or  the  equivtilent  of  takii^  a  million  vehicles  off  the 
road. 

As  the  industry  grows,  it  is  changing,  becoming  much  more  en- 
ei^y  efficient.  According  to  the  most  recent  analysis  by  the  U.S.  De- 
partment of  Agriculture,  ethanol  now  yields  167  percent  of  the  fos- 
sil enei^v^useS  to  grow,  harvest,  transport,  and  refine  grain  into 
ethanol.  That  represents  a  24  percent  improving  in  efficiency  since 
USDA  completed  a  similar  anmysis  just  4  years  ago. 

The  industry  is  changing  in  other  ways  as  well.  Virtually  all  of 
the  new  production  is  from  farmer-owned  ethanol  facOities.  Indeed, 
with  more  than  40  percent  of  the  industry's  capacity  taken  to- 
gether, fiuTned-owned  ethanol  plants  now  represent  the  single, 
lanzest  producer  of  ethanol  across  the  country. 

'Ilie  tremendous  growth  in  ethanol  demand  over  the  last  several 
Years  is  a  direct  response  to  State  efforts  to  reduce  the  use  of 
UTBE.  This  past  year,  ethanol  successfiilly  replaced  MTBE  in  Cah- 
fomia,  New  York,  and  Connecticut.  Due  to  ihe  diligent  efforts  of 
both  iiie  ethanol  and  the  petroleum  industries,  the  switch  to  eth- 
anol went  off  without  a  hitch  in  terms  of  supply,  price,  and  air 
quali^. 

Whue  we  believe  we  can  continue  to  successfully  replace  MTBE 
in  RFG  areas  where  it  is  being  phased  out,  we  have  also  heard  the 
requests  of  our  customers  for  greater  flexibility  in  meeting  Cleeui 
Air  Act  requirements.  Consequently,  we  have  worked  for  several 
years  to  develop  a  consensus  proposal  that  addresses  the  concerns 
of  a  number  of  stakeholders.  We  are  proud  to  be  part  of  a  unique 
coition  that  includes  the  API  in  support  of  a  fuels  package  that 
will  provide  our  industry  with  greater  marketplace  certainty  euid 
refiners  with  greater  marketplace  flexibihty. 

The  SFA  commends  the  leadership  of  Chairman  Bsirton  Eind  this 
committee  for  including  a  comprehensive  fiiels  package  in  the  Draft, 
Energy  Policy  Act  of  2005.  The  Energy  Policy  Act  of  2005  provides 
B  Federal  resolution  to  persistent  concerns  related  to  MTBE,  avoid- 
ing a  patchwork  of  State  actions.  It  maintains  the  existing  Clean 
Air  benefits  of  Federal  RFG.  It  provides  refiners  with  the  flexibility 
they  have  sought  by  eliminating  the  Federal  oxygen  requirement. 
Aim  it  provides  marketplace  certainly  to  farmers  and  ethanol  pro- 
ducers oy  including  a  renewable  fiiel  standard.  The  RFS  included 
in  the  Energy  Pohcy  Act  boosts  the  demand  for  renewable  fuels 
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such  OB  ethanol  and  biodiese!  to  5  billion  gallons  by  2012.  As  the 
industry  has  now  grown  to  the  point  where  it  will  produce  more 
thfin  4  billions  gallons  of  ethanol  this  year,  however,  it  should  be 
obvious  that  the  ethanol  industry  could  supply  a  mudi  greater  vol- 
ume of  ethanol  under  an  RFS. 

With  good  crude  oil  prices  topping  $60  a  barrel  and  gasoline 
prices  across  the  country  once  again  on  the  rise,  consumers  are 
seeking  the  increased  production  use  of  domestic  renewable  fuels 
as  a  means  of  adding  to  supply  and  lowering  prices.  Consequently, 
we  would  hope  that  as  the  legislative  process  regarding  the  energy 
bill  progresses.  Congress  would  recognize  the  potential  of  U.S.  eth- 
anol companies  to  increase  production  and  seek  to  expand  the  vol- 
ume— excuse  me — of  ethanol — excuse  me — ^in  the  RFS  program. 
This  all  gets  me  choked  up. 

Mr.  Chairman,  the  RFA  is  committed  to  working  with  you  and 
members  of  the  committee  as  this  process  moves  forweird  to  finalize 
an  energy  bill  that  assures  a  reli^le  fiiel  supply,  lowers  consumer 
fuel  costs,  protects  the  environment,  and  stimulates  further  growth 
and  develop  of  domestic  renewable  fuels  such  as  ethanol  and  bio- 
diesel.  Thank  you. 

[The  prepared  statement  of  Bob  Dinneen  follows:] 


Good  morning,  Mr.  Chairman  and  Members  of  the  Subcommittee.  My  name  is  B«b 
Dinneen  and  I  am  president  of  the  Renewable  Fuels  Association,  the  national  trade 
association  for  the  domestic  ethanol  industry.  The  RFA  represents  the  81  ethanol 

S'odudng  companies  acrosB  the  United  States  that  last  year  produced  more  than 
41  billion  gallons  of  ethanol  from  over  1.25  biUion  bushels  of  ^^in. 
I  greatly  appreciate  the  opportunity  to  testify.  Your  review  of  national  energy  pol- 
"    '    '    "  '       '  e  ener^  bill  are  very  much  neeoed. 

ventcries  and  natural  ebb  sho 
an  energy  policy  that  locuees  . 
creased  production,  particularly  from  domestic  renewable  sources  like  ethanol  that 
can  help  build  a  sustainable  energy  future. 

Mr.  Chairman,  I  can  tell  you  the  U.S.  ethanol  industry  is  already  doing  its  part 
Ethanol  producers  are  expanding  at  an  unprecedented  rate  to  extend  Easoline  sup- 

8 lies  and  provide  the  octane  and  oxygen  refiners  need  to  meet  air  quali^  aod  per- 
>nnance  standards.  When  I  last  testified  before  this  Committee  in  2002,  I  proudlj 
announced  the  production  of  more  than  2  billion  gallons  of  etfacuiol  for  the  first  time. 
Since  then,  the  industiy  has  continued  its  record  growth. 

In  2004,  the  U.S.  ethanol  industry  opened  12  new  state.of-tiie-art  productMO  fr 
cilities,  bringing  the  industry's  total  annual  production  capacity  to  more  than  Si 
billion  gallons.  There  are  another  16  new  plants  and  2  nugor  expaneions  at  ezistilig 
fadhdes  currently  under  construction  that  add  another  754  miUion  galhms  of  cap■^ 
ity  and  bring  the  industry's  total  production  capacity  to  more  than  4.4  Ulliao  jpl- 
Ions.  This  year,  the  U.S.  ethanol  industiy  is  on  pace  to  mwees  1.5  billion  buihw 
of  grain  in  the  production  of  more  than  4  hillion  ^llona  of  ethanol. 

Today,  ethanol  is  blended  into  more  than  a  third  of  the  nation's  ^aaoUne.  ma 
level  of  ethanol  production  and  use  is  providing  significant  economic  and  eoeig; 
benefits  for  the  nation. 

■  Last  year,  the  ethanol  industry  added  more  than.  $25  biUion  to  the  nation's  grtM 

economic  output  through  annual  operating  spending  and  capital  spending  fir 

■  The  industry  is  now  respmsible  for  over  147,000  jobs  across  all  sectors  of  the 

economy. 

■  Ethanol  producers  spent  more  than  $3.1  billion  on  grain,  using  18%  at  tlia  con 

and  sorghum  crops  and  becoming  the  third  largest  consumer  of  each,  b^ind 
onlv  feea  and  export.  In  fact,  at  a  time  when  export  markets  are  stamatinK  at 
declining,  ethanol  is  providing  farmers  a  criticalV  important  value  added  msr- 
tet. 


,y  Google 


317 

•  Another  $4.4  billion  went  directly  to  consumers  this  past  year  tlirough  increased 

economic  activity  and  new  jobs — money  that  will  go  to  pay  for  school  shoes  and 
coll^  tuition  and  putting  food  on  the  table. 

•  And  federal  and  state  goreraments  collected  almost  two-and-a-half  billion  dollars 

in  needed  tax  revenues  from  the  ethanot  industry. 

Domestic  ethanol  production  displaced  approximately  400.000  barrels  of  oil  a  day 
in  2004,  about  the  volume  of  oil  the  U.S.  imported  from  Iraq  prior  to  the  war.  And 
the  environmental  benefits  are  significant  also.  According  to  Argonne  National  Lab- 
oratory, the  use  of  ethanol  in  2004  reduced  greenhouse  gas  emissions  by  7  miUion 
tons,  or  the  equivalent  of  taking  more  than  a  million  cars  ofT  the  roads. 

As  the  industry  grows,  it  is  changing,  becoming  more  and  more  ener»  efficient 
with  new  production  facilities  using  the  latest  and  most  efficient  techndogiea.  Ac- 
cording to  the  most  recent  analysis  by  the  U.S.  Department  of  Agriculture,  ethanol 
now  yields  167%  of  the  fossil  energy  used  to  grow,  harvest,  transport  and  refine 
grain  into  ethanot.  'niat  represents  a  24%  improvement  in  efBciency  since  USDA 
n^pleted  a  similar  analysis  just  four  years  ago. 

The  industi?  is  changing  in  other  ways  as  well.  Virtually  all  of  the  new  produc- 
tion capacity  is  from  farmer-owned  ethanol  facilities  as  farmers  seek  to  take  direct 
advantage  of  the  value-added  and  rural  economic  development  benefits  of  ethanol 
processing.  Indeed,  with  more  than  40  percent  of  the  industry's  capacity,  taken  to- 
gether farmer-owned  ethanol  plants  now  represent  the  single  largest  producer  of 
ethanot  across  the  country.The  tremendous  growth  in  ethanol  demand  over  the  last 
several  years  is  a  direct  response  to  state  efforts  to  reduce  the  use  of  MTBE.  To 
date,  nineteen  states  have  acted  to  phase  out  the  use  of  MTBE,  and  the  ethanol  in- 
dustry has  acted  responsibly  to  build  additional  capacity  so  that  refiners  could  con- 
tinue to  supply  consumers  with  competitive  fuels  that  meet  federal  Clean  Air  Act 
requirements. 

The  ethanot  industry  has  developed  a  strong  track  record  of  seamlessly  replacing 
MTBB  in  mf^or  gasoline  markets.  This  past  year,  ethanol  successfully  replaced 
MTBE  in  Califorma,  New  York  and  Connecticut.  Due  to  the  diligent  work  of  both 
the  ethanol  and  petroleum  industries,  the  switch  to  ethanol  went  off  without  a 
hitch.  Consider  this  statement  by  the  Coalition  of  Northeastern  Governors  Policy 
Research  Center: 

"The  supply  and  infrastructure  challenges  to  implement  the  New  York  and  Con- 
necticut MTBE  bans  have  been  successfully  met  by  the  petroleum  and  ethanol 
industries  to  date.  An  adequate  ethanol  distribution  system  was  developed;  ade- 

Suate  stocks  of  ethanol  have  been  in  place;  distribution  terminals  were  retro- 
tted  to  accommodate  ethanol  delivery,  storage  and  blending;  and  adequate 
stocks  of  reformulated  blendstock  used  for  ethanol  blending  have  been  produced 
and  distributed.  MTBE  ban  induced  price  increases  have  not  been  reported  by 
ElA  [U.S.  Energy  Information  Administration],  New  York  or  Connecticut  who 
are  monitoring  prices.  California  energy  officii  report  a  similar  experience  in 
meeting  their  January  2004  MTBE  ban. "  (emphasis  added) 
While  we  believe  we  can  continue  to  successfully  replace  MTBE  in  RFG  areas 
where  it  is  being  phased  out,  we  have  also  heard  the  requests  of  our  customers  for 
greater  flexibility  in  meeting  Clean  Air  Act  requirements,  i.e.,  eliminating  the  fed- 
eral oxygen  standard.  Consequently,  we  have  worked  for  several  years  to  develop 
a  consensus  proposal  that  addresses  the  concerns  of  a  number  of  stakeholders,  in- 
cluding environmentalists,  oil  companies  and  farmers.  We  are  proud  to  be  part  of 
a  unique  coalition  that  includes  the  American  Petroleum  Institute  in  support  of  a 
fiiels  package  that  includes  replacing  the  existing  oxygen  standard  with  a  new  more 
flexible  renewable  fuels  standard  (Mi's)  while  preserving  the  air  quali^  benefits  of 
the  Eederal  reformulated  gasoline  program. 

^e  BPA  comm^uis  the  leadership  of  the  Chairman  and  this  Committee  for  in- 
cluding a  renewable  fuels  standard  in  the  draft  Energy  Policy  Act  of  2005. 

ITie  EaerOT  Pohcy  Act  of  2005  provides  a  federal  resolution  to  persistent  concerns 
related  to  wi'liE,  avoiding  a  patehwork  of  state  actions.  It  maintains  the  existing 
dean  air  benefits  of  federal  RFG  with  strong  anti-backsliding  provisions.  It  provides 
refiners  with  ttie  flezibihty  they  have  sought  in  meeting  Clean  Air  Act  requirementa 
by  pJiminiiting  the  federal  RFG  oxygen  standard.  And  it  provides  some  marketplace 
certajnty  to  farmers  and  etiianol  producers  that  have  acted  responsibly  to  meet  the 
demancf  created  by  current  law. 

Importantly,  the  RFS  does  not  require  that  anv  renewable  fuels  be  used  in  any 
particular  area,  allowing  refiners  to  uae  these  fuels  in  those  areas  where  it  is  most 
GOSt-eSective.  Mtseover,  there  are  several  provisions  allowing  the  requirement  to  be 
adjusted  or  eliminated  if  supply  problems  occur.  Small  refiners  are  exempted  from 
the  RFS  for  aeveral  years,  allowing  those  companies  an  easier  transition  to  the  pr^ 
gram. 
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The  RFS  included  in  the  Energy  Policy  Act  of  2005  booBts  the  demand  for  n 
able  fuels  such  as  ethanol  and  FiodieHel  to  G  biUion  gallons  by  2012.  An  ani 
conducted  by  the  U.S.  Department  of  Energy  in  2003,  infrastructure  Requirements 
for  an  Expanded  Fuel  Ethanol  Industry,"  concludes,  "no  migor  infrastructure  bar- 
riers exist   to  expanding  the  U.S.  ethanol  industry  to  5  billion  gallons  per  year. 

As  the  industry  has  now  grown  to  the  point  that  it  will  produce  more  man  4  bil- 
lion gallons  of  ethanol  this  year,  DoE's  conclusion  has  certainly  been  validated.  In- 
deed, it  should  be  obvioui  that  the  ethanol  induitry  could  supply  a  much  greater 
volume  of  ethanol  under  an  RFS.  With  crude  oil  prices  recently  topping  $50  per  bar- 
rel and  gasoline  prices  across  the  counti?  once  again  on  the  rise,  consumers  are 
seeking  far  greater  production  and  use  of  domestic  renewable  fuels  as  a  means  of 
adding  to  supply  and  lowering  prices.  Consequently,  we  would  hope  that  as  the  1^- 
islative  process  regarding  the  energy  bill  progresses.  Congress  will  reci^nize  the  po- 
tential of  U.S.  ethanol  companies  to  increase  production  and  seek  to  main  mi  ■»  the 
volume  of  ethanol  in  the  RFiS. 

Moreover,  as  the  ethanol  industry  has  had  to  dramatically  increase  produddon  to 
respond  to  increased  demand  created  by  state  MTBE  l^i^ation  m  the  abBence  ot 
federal  action,  it  is  clear  that  the  proposed  RFS  schedule  no  Iwger  provides  a  ra- 
tional transition  from  the  existing  oxygen  standard  to  an  RFS.  I^us,  I  would  hope 
the  Committee  would  consider  an  accelerated  schedule  as  the  legislatiTe  proceM 
moves  forward. 

Mr.  Chairman,  the  Renewable  Fuels  Association  is  committed  to  working  with  you 
and  members  of  the  Committee  as  this  process  moves  forward  to  finalize  an  enei|^ 
hill  that  assures  a  rehable  fuel  supply,  lowers  consumer  (iiel  costa,  protects  the  am- 
ronment  and  stimulates  further  growth  and  development  in  domestic  renewable 
fuels  such  as  ethanol  and  biodiesel. 

Thank  you, 

Mr.  Hall.  Thank  you  very  much.  The  Ch£iir  now  recognizee  Bob 
Slaughter,  President  of  the  National  Petrochemical  and  Refiners 
Association,  also  not  a  stranger  to  this  area.  We  will  recognize  you, 
Mr.  Slaughter,  for  5  minutes. 

STATEMENT  OF  BOB  SLAUGHTER 

Mr.  Slaughter.  Thank  you,  Chairman  Hall,  Chairman  Barton, 
Congressman  Boucher,  imd  other  members  of  the  subcommittee. 
Thanks  for  allowing  NPRA,  again,  to  present  its  views  on  com- 
prehensive energy  legislation.  As  you  Imow,  our  members  include 
virtually  all  U.S.  refiners,  as  well  as  most  domestic  petrochemical 
manufacturers. 

First,  thanks  to  this  subcommittee,  the  full  committee,  and  the 
entire  House  for  approving  H.R.  6,  three  times  in  the  previous  Con- 
gress. You've  done  the  lion's  share  of  the  work  in  advancing  a  sup- 
ply based  national  enei^  pohcy.  NPRA  believe  that  this  year  in 
this  Congress  there  is  an  excellent  chance  that  a  comprehenaire 
enei^  bill  quite  similar  to  Energy  Pohcy  Act  of  2005  will  become 
law. 

The  NPRA  has  the  following  specific  recommendations  regarding 
ways  to  ensure  an  abundant  supply  of  transportation  fuels  and  nat- 
jxtm  gas:  repeal  of  the  2  percent  RFG  oxygenation  requirement  is 
needed  to  provide  greater  flexibihty  to  refiners.  Congress  should 
make  a  cleeui  break  from  overly  prescriptive  fuel  policy  by  avoiding 
enactment  of  an  ethanol  mandate  of  MTBE  ban.  These  intrusiTC 
actions  add  unnecessary  costs  and  complications  to  the  already  dif- 
ficult  bu^siness  of  manufacturing  gasoline  in  accordance  with  mod- 
em, environmentally  sensitive  fuel  specification.  Avoid  prescriptlTe 
legislative  action  regarding  boutique  faels,  pending  development  at 
more  accurate  information  on  their  cause,  extent,  and  impact.  Hk 
H.R.  6  Conference  Report  contained  language  ordering  an  EPA/ 
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DOE  study  of  this  pheDomenon,  and  that  is  the  only  appropriate 
action  at  uiis  time. 

Please  take  steps  to  increase  domestic  natural  gas  supply  and  to 
balance  future  gas  supply  and  demand.  It  is  time  to  review  and 
curtail  the  practice  of  dosing  of  prcnnising  areas  on  and  offshore 
where  production  of  domestic  natural  gas  can  proceed  in  an  envi- 
ronmentally acceptable  manner:  The  petrochemical  industry,  a 
$200  billion  per  year  industry  on  which  150,000  good,  American 
jobs  depend,  is  one  of  many  U.S.  industries  that  rely  on  a  secure, 
predictably  priced  supply  of  natural  gas  and  its  derivatives  to  do 
business  in  an  increasingly  competitive  world  market.  Reiiners  are 
also  significant  users  of  natural  gas.  This  means  we  need  enhanced 
domestic  production,  plus  LNG,  plus  Alaskan  gas.  We  need  them 
all  and  cannot  afford  to  forego  any  of  these  cruciid  supply  incre- 
ments to  maintain  U.S.  economic  viability  and  environmental 
progress. 

We  also  would  like  to  si^gest  that  this  subcommittee  consider 
having  a  hearing  on  the  recently  coim)leted  National  Petroleum 
Council  study  of  the  refining  industry.  Inat  report's  summary  is  at- 
tached to  my  testimony,  and  it  makes  many  important  rec- 
ommendations about  pohcy  changes  need  to  keep  the  domestic  re- 
fining industry  running  strong  and  producing  the  lion's  sheire  of 
critical  products  like  gasoline,  diesel,  find  home-beating  oil,  right 
here  in  the  United  States. 

And  last,  but  far  fi-om  least,  the  NPRA  urges  you  to  include,  once 
^aln,  in  this  year's  energn'  bill,  the  provision  to  provide  limited  li- 
ability protection -for  mandated  fuel  components  MTBE  and  renew- 
ables.  As  you  know,  this  provision  affects  only  the  defective  prod- 
ucts claim,  leaving  in  place  other  traditional  causes  of  action  such 
aa  ne^gence  and  trespass.  Those  who  are  responsible  for  oxygen 
contamination  of  water  remain  explicitly  liable  for  cleanup  costs 
under  this  provision. 

Refiners,  and  petrochemical  manufactures  worked  hard  with  the 
EPA  and  other  stakeholders  to  make.the  RFG  program  established 
by  the  1990  Clean  Air  Amendments  a  success,  lliey  invested  bil- 
lions of  dollars  to  maka  RFG  as  required  by  the  Act,  including  the . 
mandatory  2  percent  oxygen  content  that  was  originally  opposed  by 
a  near-unanimous  refining  industry.  I,  personally,  lobbied  against 
that  provision  at  the  time,  in  favor  of  performance  standards  rath- 
er than  an  oxygenic  mandate.  Nevertheless,  industry  made  that 
pit^ram  a  success  when  Congress  acted  and  the  final  regulation 
were  in  place.  Everyone  knew  then  that  MTBE  would  be  the  most 
widely  used  oxygenate  in  the  new  RFG  program.  The  sponsor  of 
the  provision  said  so  during  debate  on  the  fioor  of  the  other  body. 
The  EPA  had  approved  MTBE  for  use  in  gasoline,  twice  modeled 
its  proposed  RFG  regulations  explicitly  around  MTBE  use  to  reflect 
this  fact,  while  without  the  RFG  program  would  have  been  infeasi- 
ble.  No  alternate  oxygenate  was  avauable  at  the  time  in  sufficient 
quantity  and  at  economically  viable  costs  to  provide  the  large  vol- 
umes needed  in  the  vast  RFG  program,  which  eventually  amounted 
to  one-third  of  the  Nation's  gasoline  supply.  The  U.S.  refining  in- 
dustry spent  approximately  $47  billion  in  environmental  expendi- 
tures in  the  last  2  decades  and  will  spend  about  $20  billion  in  this 
itecade  to  comply  with  new  environmental  requirements.  Our  mem- 
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bers  are  committed  to  improving  the  Nation's  air  through  compli- 
ance with  EPA  regulations  which  are  usually  quite  prescriptive  and 
cluillenging.  The — in  fact,  the  Clean  Air  Act  would  not  be  success- 
ftil  without  the  help  and  cooperation  of  industry  and  the  implemen- 
tation of  new  regulations.  This  is  why  the  Ener^  Policy  Act  of 
2005  should  continue  to  provide  as  it  does,  a  carefully  tailored  pro- 
vision eliminating  nuisance  suits  t^at  seek  to  penalize  the  industry 
for  complying  with  the  clear  intent  of  Congress  in  using  MTBE, 
and  EPA-approved  gasohne  component,  to  help  clean  the  Nation's 
air. 

Thank  you  again  for  the  opportimity  to  appeeir  here,  and  I  look 
forward  to  your  questions. 

[The  prepEu^d  statement  of  Bob  Slaughter  follows:] 

Prepabed  Statement  of  Bob  Slaughter,  President,  NPRA 

Mr.  Chairman  and  members  of  the  Bubcommittee,  thank  yo\i  for  the  opportuni^ 
to  appear  before  you  today  to  discuss  the  need  for  a  comprehenBive  U.S.  anergy  pd- 
ity.  My  name  is  Bob  Slaughter,  and  I  am  President  of  NPRA,  the  National  Petro- 
chemical &  Refiners  Association. 

NPRA  is  B  national  trade  association  with  about  450  memben  who  own  or  apet- 
ate  virtually  all  U.S.  refining  capaci^,  as  well  as  petrochemical  manufacturers  lAo 
operate  similar  manufacturing  processes.  NPRA's  refining  members  include  large  in- 
t«grated  refiners,  lai^  independent  refiners,  regional  independents,  and  smul  re- 


The  refining  and  petrochemical  industries  produce  clean  tranmKirtstion  fuels  to 
power  today's  sophisticated  enc^es,  provide  a  steady  supply  tt  home  heating  oil- 
and  manufacture  the  basic  building  blocks  of  items  uiat  touch  every  aspect  (tt  0( 


daily  lives.  The  prospects  for  success  in  the  refining  and  petrochemical  induatries 
are  cased  upon  the  efficient,  economic  rearrangement  of  the  links  between  bjdiio- 


carbon  molecules.  Our  remarks  today  will  concern  links  as  well.  Th^  ia  a  link  be- 
tween energy  and  economic  strength  for  the  United  States;  there  is  a  link  brtweoi 

energy  and  the  contin   " '  '"' <■■  ■■      .    a  ......    .       _- j  — .t. _!,_•_ 

between  energy  and  o 

These  links  are  in  some  jeopardy  today.  Our  energy  policies  do  not  reflect  the  im- 
portance of  supply.  For  too  long  government  actions,  especially  in  the  enviraunentld 
area,  have  inadequately  balanced  energy  supply  impacts  with  other  p<dicy  ol^ieo- 

NPBA  supports  the  develcmment  and  use  of  cleaner-burning  fuels  to  meet  health 
and  environmental  goals  whUe  maintaining  adequate  supplies  to  meet  tlte  Hintwi 
of  the  motoring  pubhc  and  basic  consumer.  We  believe  that  this  can  beet  ba 
achieved  if  energy  and  environmental  poli<^making  are  int^rated,  and  if  the  eodt 
and  benefits  of  new  regulatory  or  legislative  requirements  are  earefnlly  tatalywti 
and  balanced  so  that  any  adverse  impact  on  energy  suftplies  is  both  assesaed  and 
mitigated.  We  urge  caution  in  attempts  to  promote  agriculture  or  aodal  polio  ■ 
part  of  this  process.  The  politics  of  the  moment  often  result  in  adoption  <ff  pdkili 
that  run  counter  to  overall  national  concerns  and  objectives. 

Wth  these  thouf^ts  in  mind,  NPRA  sinceie^  appreciates  the  opportunity  to  ail- 
dress  the  subcommittee  today  and  to  present  our  views  on  the  need  for  comprehca- 
sive  energy  l^ialation.  Simply  stated,  NPRA  aupporta  poUdes  that  both  encouni* 
the  production  of  an  abundant  supply  of  petroleum-based  products  for  U.S.  ac- 
Burners  and  that  promote  a  robust  and  diverse  energy  supply  mix  Toe  all  seetm. 

I.  energy  poucy 

In  March  of  2003,  nearly  two  years  ago,  NPRA  also  had  the  privil^e  to  *K^^ 
before  the  Subcommittee  on  Ener^  and  Air  Quality  concerning  this  aame  BnnMt 
In  summarizing  NPRA's  energy  poucy  recommendations  at  that  time,  we  urged  Cut- 
ereas  to:  repeal  the  2%  RFG  o^genation  requirement'  avoid  a  Gederal  ban  or  man- 
datory phase-out  of  MTBE;  resist  calls  for  an  ethanol  mandate;  extend  product  li- 
ability protection  to  MTBE  and  ethanol;  avoid  unnecessary  changee  in  tiiel  a^ecffica- 
tions.  including  boutique  fuels;  take  steps  to  increase  natural  gas  production  and 
supply;  and  ensure  the  continued  viability  of  combined  heat  ana  power  qrsteaiu  is 
tiie  electricity  industry  transitions  to  a  more  competitive  model. 

NI^^A  urges  you  again  today  to  enact  comprehensive  energy  legislation  that  incor- 
porates our  proposals.  We  reaUze  that  the  House  of  Representativea  has  acted  boldly 
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and  with  conviction  in  passing  H.R.  6  on  at  least  3  separate  occasions.  Unfortu- 
natefa^,  ensetment  of  comprehensive  eneivy  legislation  remains  elusive.  NPRA  mem- 
ben  nope  that  this  HubcDnunittee,  the  AiU  committee  and  the  House  will  again  take 
the  lead  on  this  crucial  legislative  initiative  by  pasBing  once  again  the  tueia  provi- 
aiooa  of  the  H.R.  6  conference  report,  as  currently  proposed  in  the  Energy  Policy 
Act  of  2006. 

NPRA  would  like  to  review  our  specific  reconunendationB  in  more  detail: 
A.  TrsnapoTtaMfta  Fuels 

1.  Repeal  The  2%  RFG  Oxygenation  Requirement,  Fuel  Producers  Need  More  FUxi- 

Repeal  of  the  2%  by  weight  RFG  oxygenation  requirement  [Clean  Air  Act  section 
211(k)]  is  key  to  provide  refiners  with  more  flexibility  to  meet  supply  and  air  quality 
requirements,  and  is  the  lyndipin  for  ottier  much-needed  modiiications  to  the  fuels 
proviHions  of  the  Act.  Elimination  of  the  2%  requirement  will  give  refiners  increased 
flexibility  to  deal  with  changing  market  conditions.  It  will  also  permit  them  to  blend 
gasoline  to  meet  the  standards  for  reformulated  gasoline  more  efficiently  and  eco- 
nomically, without  mandated  oxygenate  content.  NPRA  also  supports  the  petitions 
filed  by  the  states  of  California  and  New  York  to  waive  the  existing  2%  RFG  o^- 
■rpnatiiin   riHiiiirRinent  nendinir  enactment  of  a  federal  reoeal.   We  uree  this  sub- 

e  long 

2.  Avoid  Fuel  Bans — J^ey  reduce  supply. 

NPRA  remains  ctmcerDed  about  proposals  to  ban  MTBE  nationally  or  to  mandate 
a  national  phase-down  of  MTBE.  MTBE  elimination  may  cause  a  significant  reduc- 
tiCHt  in  some  gaaoline  volumes  when  fvitiy  implemented.  (MTBE  provides  over  10% 
rf  RFG  volume  in  many  RFG  areas.)  NPRA  is  concerned  about  the  possible  impact 
of  such  poUdee  <m  gasoline  supply  and  manufacturing  costs.  The  supply  and  de- 
mand buance  in  tJie  nation's  gasoline  market  is  increasingly  tight.  Supply  and  price 
can  be  affected  b^  weather,  unforeseen  outages,  and  accidents,  resulting  in  economic 
losses  and  negative  public  reaction,  and  we  are  seeing  this  happen  with  increasing 
treopexicy.  EIA  predicted  that  an  MTBE  ban  could  raise  the  national  average  price 
of  RFC  in  2006  oy  several  cents  per  gallon  and  reduce  supply.  {"Supply  Impacts  <^ 
an  NTTBE  Ban,"  EIA,  September  2002)  Recent  experience  in  the  gasoline  market 
rog^esta  that  such  significant  changes  should  be  made  only  with  an  abundance  of 
cantiMi,  and  with  full  disclosure  to  the  public  regarding  any  passible  supply  and  cost 
impacts.  At  a  minimum,  prudence  requires  much  delibera^on  and  thought  before 
aebng  to  reduce  gasoline  supplies, 

EIA  noted  in  a  presentation  in  October  2003:  '^TBE  is  a  very  clean  component 
fnsn  an  air  emission  standpoint.  It  contains  oxygen  and  has  no  sulfur,  no  aromatica, 
no  olefins  and  an  RVP  that  is  very  close  to  the  RVP  of  the  remaining  gasoline  com- 
ponents." The  author  also  wrote:  "What  is  not  appreciated  by  many  people  outside 
of  the  petroleum  business,  is  that  losing  MTBE  is  more  than  just  losing  the  volumes 
of  this  blending  component ...  no  other  hydrocarbon  or  oxygenate  e^als  the  emis- 
Btm  and  engine  performance  characteristics  of  MTBE.  Hence,  losing  a  barrel  of 
HTBE  reaulte  in  losing  more  than  a  barrel  of  gasoline  production.  When  you  remove 
a  clean,  high  performance  gasoline  stream  from  the  gasoline  pool,  it  is  difficult  to 
find  materul  to  replace  its  volume  and  quality  contributions."  (EIA,  J.  Shore.  "Sup- 
..i^T^x.nt  «rTy^,i«MTRir.  %UsingEthanol,  October200''  ""  1"  i'i 
a  that  elimination  of  MTBE  ci 


quires  refiners  to  maintain  their  average  1998-2000  gasoline  toxic  emission  perform- 
ance levels.  Ihe  result  might  be  that  some  refineries  would  have  to  reduce  their  pro- 
duction of  RFG  to  achieve  compliance.  Ebtacerbating  the  MSAT  problem  is  EFA's  re- 
cent announcement  that  it  win  propose  revisions  to  the  MSAT  rules  that  will  fur- 
t^r  alter  gasoline  composition  and  emissions. 
3.  Reaiat  CaUt  for  an  Ethartol  Mandate — Avoid  Added  Cost  and  Complications 

Many  NI^IA  members  already  use  large  volumes  of  ethanol,  and  they  expect  to 
inereaae  their  ethanol  usage  in  the  years  ahead.  EIA  and  other  policy  analysts  also 
nreifiet  a  significant  increase  in  ethanol  markets  in  coming  years,  without  a  man- 
d^e.  nius,  given  Uie  relative  scarcity  of  quality  gasoline  blend  stocks,  ethanol  has 
a  bii^it  fiit^  without  any  need  to  resort  to  tne  dubious  pohcy  of  a  national  eth- 
anol mandate. 

Aa  a  state  that  is  at  the  forefront  of  fiiel  specifications,  California  has  experienced 
and  ocmtinueB  to  experience  problems  with  bans  and  mandates.  According  ta  the 
California  Energy  Commission  (CEC),  the  state  substantially  overestimated  the  cost 
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of  addressing  the  perceiTed  MTBE  water  problem  ($1.6  billkci  vs.  $200  miUJcmX 
while  it  substantially  underestimated  the  costs  of  replacing  MTBE  with  ethanol  in 
gasoline  <$400  imHion  vs.  $1.6  billion). 

Further,  a  September  2004  study  from  the  California  Air  Resources  Board  ajid  the 
Auto  industry  confirms  that  the  permeation  effects  from  ethanol  Ueoded  fiida  are 
66%  greater  than  from  fuels  with  MTBE,  For  California,  this  translates  into  signifi- 
cant additional  VOC  emissiona  to  the  atmosphere. 

Refiners  have  worked  with  ethanol  supphers  and  other  stakeholders  to  achieve  a 
transition  to  ethanol  use  as  smoothly  as  possible  given  the  magnitude  of  th«  RFG 
markets  in  California,  New  York  and  Connecticut,  NPRA  views  ethanol  as  ■  vain- 
able  gasoline  blendstock,  and  we  are  certain  that  significant  quantities  of  the  pTOd- 
uct>— quantitiee  much  larger  than  today's  record  use — will  be  required  to  meet  the 
ever-increasing  demand  of  the  motoring  public  in  the  years  to  come.  This  means 
that  a  mandate  will  only  increase  the  cost  of  material  that  would  have  been  used 
in  any  case.  NPRA  requests  that  economic  and  environmental  considerationB  be  al- 
lowed to  dicrtate  the  quantity  and  geographic  location  of  ethanot's  use.  Mandates 
(and  bans)  are  inefBcient  and  costly  mechanisms  that  only  serve  to  distort  true  mar- 
ketplace dynamics  and  inhibit  innovation.  NPRA  ur^es  the  committee  to  make  a 
clean  break  with  the  market  intervention  theory  typified  by  both  the  existing  2% 
requirement  and  calls  for  an  ethanol  mandate  to  replace  it. 
4.  Support  Limited  Liability  Protection  for  Mandated  Fuel  Components 

The  Energy  Policy  Act  of  2005  contains  a  narrow  provision  that  (1)  would  disallow 
suits  against  the  manufacturer  of  fuel  containing  MTBE  or  a  renewable  fuel,  (2) 
only  on  a  claim  that  the  product  is  defective.  (3)  if  that  product  is  made  end  used 
as  mtended  and  as  approved  by  EPA 

This  provision  preserves  oUier  causes  of  action,  such  as  n^igence,  trespass, 
breach  of  warranty,  breach  of  contract,  and  pubhc  nuisance.  The  proviaion  doaa  not 
affect  liabihty  under  federal  and  state  environment  laws  and  therefore  would  not 
affect  a  responsible  party's  obligation  for  response,  remediation,  and  ctoan  vqf. 

The  Act  mcludes  the  same  Umited  liabihty  provision  for  both  M'i'UE  and  renew- 
able fuels. 

This  provision  merely  provides  fair  treatment.  In  1990,  Congress  established  the 


Reformulated  Gasoline  <RFG)  program  mandating  the  use  of  oxygenates  in 
in  cities  with  the  worst  U.S.  air  quahty.  The  authors  of  the  Inli  acknowh .. 
the  floor  of  the  House  and  Senate  that  fuel  manufacturers  would  have  to  use 


t  volumes  of  MTBE  to  comply  with  this  federal  requirement.  EPA  also  approved 
use  of  MTBE  as  a  fuel  additive. 
Despite  this  compelling  evidence  of  the  intent  of  Congress  and  the  approval  rf  tb 


key  regulatory  agent^,  some  manufacturers  are  now  being  sued  ju^  becauae  the; 

use  MTBE  as  an  additive  in  gasoline.  Yet  tf ' "-  -"--'  " 

datfd  some  14  years  ago  and  EPA  approved. 


ditive  in  gasoline.  Yet  this  use  is  exactly  what  Congress  n 


"The  provision  disallows  only  a  defective  product  claim.  Under  a  defective  product 
claim,  a  defendant  can  be  found  liable  simply  by  making  a  product  for  sale,  evM 
if  he  exercised  proper  care.  Thus,  by  adding  a  defective  |»oduct  count  to  a  lawsuit, 
the  plaintiff  can  bypass  all  the  usual  legal  requirement  to  establish  wrongdoing. 

The  limited  Uabihty  provision  only  aSects  manufacturer  Uabihty  under  tibia  ex- 
traordinary defective  product  claim.  It  says  suppliers  cannot  be  sued  under  a  defec- 
tive product  claim  for  simply  transporting,  distributing,  or  selling  gaaoline  cco- 
fatining  MTBE  or  a  renewable  fiiel,  just  as  intended  by  Congress  and  appnmd  bf 
EPA. 

Many  legal  causes  of  action  remain  available  if  gasoline  with  MTBE  at  eithaiidl 
is  mismanaged.  For  example,  if  any  such  gasoline  is  spilled  or  leaked,  those  reapoe- 
sible  remain  liable  for  legal  action  under  classic  tort  theories  such  as  ne^igence. 
trespass,  breach  of  warranty,  breach  of  contract,  and  pubhc  nuisance. 

EUmination  of  the  defective  product  claim  will  not  affect  cleanup.  In  fact,  Uti^- 
tion  is  the  least  effective  way  to  achieve  groundwater  cleanup,  lae  vaat  m^jwitr 
of  cleanups  are  initiated  with  no  a  need  for  htigation.  FWther,  the  Act  provides  in 
additional  $800  million  to  clean  up  of  leaks  and  spills  of  fuel  containing  M'iilE  cr 
'  '  n  those  few  cases  in  which  responsible  parties  cannot  be  identified. 


Once  again,  the  Energy  Policy  Act's  fuel  additive  limited  KsbiU^  prorisiQD  aJD^ 
removes  a  cause  of  action  that  results  in  a  suit  against  manufarturera  fbr  diiuif 
property  exactly  what  Congress  intended  them  to  do.  It  is  based  am  f      ~ 
tamtess  a    '    "' 


iiers  for  douiE 
1  fundamental 


5.  Avoid  Unnecessary  Changes  in  Fuel  Specifications 

Hie  reSnin^  industry  faces  significant  investment  requirements — m  the  ordn'  tf 
$20  billion  this  decade — to  comply  with  regulations  to  improve  the  environmsntal 
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J. ,^oline  and  diesel  fuel  in  coming  years.  Significant  additional 

investments  will  also  be  required  to  respond  to  reeuletions  affectiDg  facilities.  NPRA 
urges  the  subcommittee  and  committee  to  avoid  any  additional  fuel  specification 
changes  while  work  is  in  progress  to  comply  with  the  existing  requirements.  Par- 
ticular care  should  be  used  in  responding  to  calls  to  address  "boutique  fiiel"  gasoline 
programs.  In  many  cases  these  programs  represent  a  local  area's  attempt  to  address 
its  own  air  quaUty  needs  in  a  more  cost-efiective  way  than  with  reformulated  gaso- 
line. NPRA  welcomes  further  study  of  the  Iwutique  fuels"  phenomenon,  but  UMes 
members  of  the  committee  to  resist  imposition  of  boutique  tuels  limitations.  The 
practical  effect  of  regulating  boutique  fiiels  ia  to  den:y  state  and  local  governments 
a  way  to  me«t  stringent  environmental  requirements  m  the  most  cost  effective  man- 

liie  Boutique  Fuels  provisions  in  the  Act  stipulate  that  EPA  and  DOE  perform 
a  comprehensive  analysis  of  the  impact  of  state  requests  for  specialized  fuels  on  (1) 
air  quality.  (2)  the  overall  number  of  boutique  fuels,  and  (3)  fuel  availability  and 
cost,  liie  Dill  also  requires  recommended  legislative  changes  to  be  submitted  to  Con- 
gress within  18  months. 

NPRA  believes  the  Act's  language  to  be  a  prudent  approach,  U.S.  gaaoUne  and 
diesel  fuel  specifications  are  currently  undeigomg  substantial  modifications  as  a  re- 
Bnli  of  several  regulatory  programs,  as  well  as  other  changes  that  will  result  with 
final  enactment  <^  the  Energy  Policy  Act  of  2005.  These  new  programs,  including 
repeal  of  the  2%  oxygenate  requirement,  will  effectively  address  the  boutique  fuels 

B.  BaUnciDg  Natural  Gas  Supply  and  Demand 

America's  standard  of  living  and  overall  economic  health  are  closely  linked  to  the 
need  fbr  adequate  suppUes  of  energy  at  reasonable  prices.  Our  nation  currently 
foras  severe  challenges  as  it  strives  to  balance  ever-increasing  energy  demands  from 
all  consuming  sectors,  largely  due  to  contradictory  and  shori;-sighted  policies  that 
have  limited  supply  of  many  forms  of  energy.  This  is  especially  the  case  with  domes- 
tic natural  gas  production.  Our  national  policy  actually  discourages  domestic  gas 
production  while  encouraging  increased  U.S.  consumption! 

In  recent  years,  domestic  demand  for  natural  gas  has  substantially  increased, 
while  production  has  recently  decreased.  Our  experience  with  volatile  natural  gas 
prices  and  short  supplies  over  the  last  several  winters  was  a  reality  check  for  ue 
nation's  flawed  policies,  and  we  must  act  now  to  correct  that  situation.  Government, 
induatry,  and  other  private  experts  agree  that  natural  gas  demand  is  expected  to 
rise  by  the  year  2020  by  as  much  as  60%  over  today's  levels.  But  it  is  still  unclear 
whether  and  to  what  extent  domestic  eas  production  will  be  allowed  to  increase  to 
■atiefy  as  much  as  possible  of  this  new  demand  from  U.S.  sources. 

Cunent  policies  discourage  U.S.  gas  production  and  supply  in  several  ways.  But 
two  aape^  are  most  significant.  Federal  policy  has: 

•  limited  access  to  federal  lands  and  thus  reduced  the  number  of  places  where  gas 

may  be  produced,  while  at  the  same  time  encouraging  more  gas  use  as  a  cleaner 
buniing  fuel;  and  it  has 

•  imposed  restrictive  regulations  that  discourage  investment  in  pipelines  needed  to 

Ering  new  gas  to  market; 
There  is.  on  the  other  hand,  some  good  news.  The  U.S.  Geological  Survey  esti- 
mates that  the  U.S.  has  1,400  trillion  cubic  feet  of  technically  recoverable  natural 
gas  resources.  Thus,  the  U.S.  is  not  running  out  of  gas;  it  iaiust  running  out  of 
places  where  industry  is  allowed  to  look  for  it.  Further  and  NPRA  believes  most 
telling,  the  U.S.  ia  the  only  developed  country  that  prohibits  much  off-shore 


n  the  Outer  Continental  Shelf  New  and  promising  domestic  areas  for  de- 
velopment must  also  be  open  for  exploration  and  production.  An  Alaskan  natural 
gaa  pipel^  should  be  built  to  tap  more  gas  and  transport  it  to  the  lower  48  states 
as  soon  as  economically  feasible. 

For  all  these  reasons,  NPRA  urges  this  Committee  and  the  Resources  Committee 
to  review  the  natural  gas  situatitm.  NPRA  recommends  that  particular  attention  be 
paid  to  the  fbUowiag: 

■  Timetr  issuance  of  leases  and  permits — DOI  has  indicated  that  over  1,000  various 

stipnlations  impede  resource  development  on  federal  lands.  Federal  agencies 
should  be  required  to  update  resource  management  plans  and  to  process  envi- 
ronmental reviews  of  proposed  natural  gas  pipelines  and  drilling  programs  in 
a  timely,  ^dent  manner. 

■  Federal  lands  should  be  leased  for  multi-purpose  uses,  including  natural  resource 

[HtNhiction  and  required  infrastructure  improvements — All  too  often  and  espe- 
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dally  in  the  Rocky  Mountain  region,  these  lands  are  systematically  placed  off- 
limits  for  development  through  unnecessary  and  increasingly  stringent  resbric- 

■  The  Energy  Policy  &  Conservation  Act  (EPCA)  of  2000  should  mandate  a  Mcond 

dbase  that  would  promote  additional  onshore  leasing — Issued  in  2003,  the 
Phase  I  study  identified  and  assessed  resource  estimates  and  outlined  the  im- 
pediments to  development  in  five  onshore  basins.  Congress  should  require  a 
Phase  n  project  that  will  investigate  the  post-Bale  impediments  to  development 
of  the  areas/resources. 
There  is  also  a  problem  on  the  demand  side  of  the  equation.  For  too  lon£,  the  im- 
pact of  environmental  legislation  and/or  regulations  on  natural  (Ob  supply  have  had 
little  or  no  consideration  when  these  policies  are  developed,  lliis  has  resulted  in 
programs  which  encourage  increased  eas  use — mostly  in  the  generation  of  both  baae 
and  peak-load  electricity — because  of  its  environmental  benefits.  This  has  led  to 
(and  will  most  likely  continue  to  exaceriiate)  higher  gas  prices  and  volatili^.  In  &ct, 
EIA  reports  that  demand  by  electricity  generators  is  expected  to  account  for  30% 
of  total  natural  gas  consumption  in  2025.  This  equates  to  a  doubling  of  gas  use  I7 
the  utility  sector  over  current  demand.  If  present  poUcies  continue,  it  is  clear  that 
adequate  supplies  will  not  be  available  to  accommodate  this  demand  figure  unless 
current  natirral  gas  users  in  core  induBtries  are  forced  to  switch  fuels,  dose,  or  relo- 
cate operations  to  a  more  favorable  supply  situation  outside  of  the  U.S.  In  the  proe- 
ess,  we  will  lose  billions  of  dollars  in  economic  benefit  to  the  U.S.  economy  aloag 
with  many  thousands  of  well-paying  jobs. 

The  domestic  petrochemical  industry  reUes  upon  natural  gas  and  natural  gas  liq- 
uids as  feedstocks.  About  70%  of  U.S.  petrochemical  manufacturers  use  nattual  gat 
liquids  as  feedstocks.  In  contrast,  about  70%  of  petrochemical  producers  in  Westsm 
Europe  and  Asia  use  naphtha  an  oil  product,  as  a  feedstock. 

The  U.S.  has  generaUy  maintained  a  reasonable-cost  feedstock  position  relative  to 
its  competitors  in  Europe  and  Asia.  However,  that  situation  has  eroded  as  the  price 
ot  natural  gas  has  increased  due  to  supply  concerns.  North  American  satui^rai 
and  natural  gas  liquids  prices  have  risen  and  placed  a  significant  portion  of  the  00- 
mestic  petrochemical  industry  at  a  disadvantage  to  European  and  Asian  producan. 
The  Middle  East  countries  are  attracting  many  new  petrochemical  planta  because 
their  gas  supplies  are  vast  and  very  cheap  in  comparison  with  the  U.S. 

Chemical  product  exports  are  usually  significant  contributtx^  to  U.S.  trade  rt- 
ceipts.  Unfortunately,  natural  gas  supply  concerns  have  impacted  the  already  dt- 
pressed  chemical  export  market,  resulting  in  a  negative  trade  balance  in  recent 
years.  This  negative  trade  balance  allows  foreign  businesses  to  capture  U.S.  market 
share,  in  part  because  European  and  Asian  producers  are  not  experiencing  similailf 
increased  feedstock  prices  and  supply  concerns. 

Based  on  the  above,  we  recommend  the  following  demand-side  polit?  optiona  be 
adopted: 

•  Provide  appropriate  incentives  for  facihties  with  dual  fuel  capabihty  to  nritdi 

from  gas  to  more  abundant  fuels,  especially  when  supply  concerns  exist. 

■  Federal,  state  and  local  governments  should  encourage  electric  utilities  and  indoi- 

trial  facihties  to  use  mels  other  than  natural  gas  during  the  current  shortafi 
where  this  can  be  done  without  negative  impacts  on  air  quality. 

•  Provide  sufficient  funds  for  the  increased  use  of  clean  coal  tecjinology,  mwe  db- 

clear  and  hydro-power  generation,  and  other  forms  of  energy  useato  guutak 
electricity.  This  will  displace  gas  suppUes  for  use  as  feedstock  and  homie  hMt 
ing. 

•  Electricity  generating  units  which  use  natural  gas  as  a  primary  fuel  ahould  b* 

dispatched  based  on  tiiel  effideuOT.  Fixed  cost  components  of  ffldstiiig  naili 
should  be  secondary  relative  to  fuel  effidency.  Emergency  plane,  induding  tnt- 
porary  air  quality  exemptions  or  waivers,  should  be  developed  by  FERC,  DOE 
and  EPA  when  suppfies  of  preferred  fuels  become  inadequate. 

•  Review  environmental  regulations  or  enforcement  actions  which  require  the  tim 

of  natural  gas  to  achieve  air  quality  standards.  A  primary  example  is  EPA's  »■ 
tion  to  require  refiners  and  other  manufactiurers  to  switch  to  natural  gas  witk 
no  attention  to  the  impact  on  total  gas  supply, 

•  Codify  Executive  Order*  13211,  which  requires  a  statement  of  energy 

when  undertakir^  certain  federal/regulatory  actionB.  These  indude 
impacts  on  energy  supply,  distribution,  or  use. 

•  Review  pubUc  poUcy  initiatives  such  as  fuel  mandates  and  global  climate  uui^   ^ 

proposals  that  have  the  potential  to  impact  natural  gas  supplies  because  tbv  If 
may  encourage  even  greater  rehance  on  natural  gas  to  generate  electridty.        " 
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n.  THE  U.S.  REFINING  INDUSTRY 

Before  addressing  the  current  state  of  the  U.S.  refining  industry,  NPRA  wants  to 
reafiirm  its  commitment  to  the  orderly  production  and  use  of  cleaner-burning  fuels 
to  address  health  and  environmental  concerns,  while  at  the  same  time  maintaining 
the  flow  of  adequate  and  affordable  gasoline  and  diesel  supplies  to  the  consuming 
public.  Our  cleaner  fuels  and  facilities  will  greatly  benefit  the  environment. 

For  example,  according  to  EPA,  the  new  Tier  n  low  aulfur  gasoline  program,  initi- 
ated in  January  2004,  will  have  the  same  effect  as  removing  164  million  cars  from 
the  road  when  fiiUy  implemented.  Since  1970,  clean  fuels  and  clean  vehicles  account 
for  about  70%  of  all  U.S.  emission  reductions  from  all  sources,  according  to  EPA. 
Over  the  past  10  years,  U.S.  refiners  have  invested  about  $47  bilUon  in  environ- 
mental  improvements,  much  of  that  to  make  cleaner  fuels. 

In  order  to  fully  appreciate  the  impact  of  environmental  regulations  on  fuel  sup- 
ply, we  should  first  consider  the  dj^amics  of  current  gasoline  markets.  It  is  impor- 
tant to  begin  with  the  most  significant  factor  affecting  gasoline  prices:  crude  oil.  The 
cost  of  crude  oil  represents  about  45%  of  the  total  cost  of  a  finished  gallon  of  gaso- 
line. Crude  oil  prices  have  increased  nearly  67%  since  April  2003,  once  having 
crossed  the  $50  per  barrel  threshold.  High  demand  for  crude  from  Asia  and  the 
U.S.,  plus  OPEC  activities  to  restrain  crude  production  in  recent  years,  are  the  most 
iniportant  factors  affecting  crude  prices. 

The  other  key  factor  underlying  current  gasoline  market  conditions  is  the  tight 
supply/demand  balance.  This  is  due  to  steadily  increasing  gasoline  demand  (growing 
population,  Americans  drive  larger  vehicles  greater  distances)  and  the  meager 
growth  in  refining  capacity  in  the  United  States,  Due  to  U.S.  economic  recovery,  the 
U.S.  Energy  Information  Administration  (EIA)  estimates  that  growth  in  our  already 
significant  gasoline  demand  averages  1.7%.  Gasoline  demand  currently  amounts  to 
■   '     "      ■"■       '         '  ■        -  ..        „       .  ■  '     it  90  per- 

iwing  de- 
r  by  rely- 
e  foreign  gasoline  imports. 
A.  Domestic  Refininf  Capacity  Should  Increase  To  Help  Meet  the  Growing 
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Domestic  refining  capacity  is  a  scarce  asset.  There  are  currently  149  U.S.  refin- 
eries owned  by  almost  60  companies  in  33  states.  Their  capacity  is  roughly  16,8  mil- 
lion barrels  per  day.  In  1981,  there  were  321  refineries  in  the  U.S.  with  a  capacity 
rf  18.6  million  barrels  per  day.  No  new  refinery  has  been  built  in  the  United  Stat^ 
since  1976,  and  it  is  unlikely  that  one  will  be  built  here  in  the  foreseeable  future. 
due  to  economic,  public  policy  and  pohtical  considerations,  including  siting  costs,  en- 
vironmental requirements,  rate  of  return  and,  most  importantly,  not  in  my  back- 
yard" (NIMBY)  pubHc  attitudes. 

U.S.  refining  capacity  has  increased  slightly  in  recent  years,  but  it  has  become 
increasingly  difficult  to  keep  pace  with  the  growth  in  demand  for  petroleum  prod- 
ucts. New  refineries  have  not  been  built,  but  refiners  have  increased  capadty  at  ex- 
isting sites  to  offset  the  impact  of  capacity  lost  elsewhere  due  to  refinery  closures. 
It  has  now  become  harder  to  add  capacity  at  existing  sites  due  in  part  to  more  strin- 
gent environmental  regulations.  Proposed  capacity  expansions  can  often  become  dif- 
ficult and  contentious  at  the  state  and  local  level,  even  when  necessary  to  produce 
cleaner  fiiels  pursuant  to  regulatory  requirements.  We  hope  that  policymakers  will 
recc^nize  the  importance  of  domestic  refining  caparity  expansions  to  the  success  of 
the  nation's  environmental  policies,  and  help  inform  the  public  of  the  need  for  these 
facility  improvements. 

Domestic  refiners  do  not  produce  all  of  the  transportation  fuels  needed  to  meet 
the  demand  of  the  nation's  consumers.  On  average,  about  10%  of  the  demand  vol- 
ume is  imported,  either  as  finished  product  or  as  blending  components  that  can  be 
added  to  the  gasoline  and  diesel  pool.  The  current  level  of  U,S,  refinery  capaciW, 
resultiiiE  from  lack  of  new  construction  but  with  some  expansion  at  existing  faciU- 
tiea,  win  result  in  a  need  to  import  ever-increasing  volumes  of  transportation  fuels 
'     from  fbreign  refin^iea. 

B.  nie  NatitHial  Petroleum  Council  Refinery  Study  Recommendations 
V  With  tbeee  ctrcumstances  as  a  backdrop,  the  Secretary  of  Energy,  in  June  2004, 
B  requested  that  the  National  Petroleum  Council  (NPC)  a  key  advisory  group,  provide 
advice  on  isauas  surrounding  domestic  refining  capacitv,  product  imports,  and  inven- 
fet  toriea.  nie  Secretaiy  requested  that  the  Council's  advice  be  provided  on  an  expe- 
i'  ditgd  schedule  and  a  final  report  was  presented  to  the  Secretaiy  in  December  2004. 
NFRA  was  one  participant  among  many  in  the  study  group. 
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The  NPC  review  of  refining  and  inventory  isBuea  preaente  observationa  on  petra- 
leum  product  supply  and  a  response  to  the  Secretary's  request  for  advice  on  bodi 
refining  and  inventoi?  issues.  It  is  intended  to  update  the  1998  and  2000  NPC  re- 
porta  on  these  sutijecte.  The  report  provides  insights  on  petroleum  market  dynamics, 
as  well  as  advice  on  actions  that  can  be  taken  t>y  induati?  and  government  to  er 
sure  adequate  and  reliable  ''        -      ■     ■  <     .     .  ....._... 

environmental  requirement 

tions  that,  if  implemented,  i 

•  help  avoid  poHciee  that  hinder  refining  capacity  espansions; 

>  improve  the  environment  for  investment  in  domestic  refining  and  logistics  CI^M* 

bility;  and 
■  allow  the  current  supply  Bystem  to  continue  to  operate  efficiently- 
More  specifically,  the  NPC  study  focused  on  precise  topics  of  immediate  impact 
and  concern  to  the  refining  induEtiy  and  reconunended  appropriate  actions  Uut 
should  be  taken  to  ameliorat«  current  and  potential  problems,  lltese  topics  and  as- 
nendations  include: 


New  Source  Review 

"Immediate  implementation  of  comprehensive  NSR  reform  is  a  ven  im] 
pohcy  step  needed  to  improve  the  climate  for  investment  in  domestic  refiueiy 
sion.  The  NSR  reforms  promulgated  by  the  Administration,  including  the  ESquip- 
ment  Replacement  Rule  currently  under  judicial  review,  should  be  implemented  as 
soon  as  possible.  Attempts  to  delay  or  overturn  the  reforms  should  be  vigorously  op- 
posed. Additional  NSR  reform  proposals  regarding  de-bottlenecking  and  produiA  ag- 
gregation should  be  issued  and  finalized." 
National  Ambient  Air  Quality  Standards 

The  U.S.  Environmental  Protection  Agency  (EPA)  should  revise  the  NAAQS  am- 

gliance  deadlines  and  procedures  to  take  fiill  advantage  of  emissions  reduction  bene- 
ta  from  current  regulatory  programs  such  as  cleaner  fiiela/engines  and  redudicn 
of  regional  emissions  transport.  As  currentiv  structured,  attainment  deadlines  pn- 
cede  the  benefits  that  will  be  achieved  from  emissions  reductions  alrMd]r 
plainned . . .  The  current  deadlines  could  result  in: 

•  Requirements  for  additional  emissions  o&ets  for  any  refinery  modificattons,  rs- 

ducing  the  economic  attractiveness  of  investment  in  refinery  capacity  expanskn 

•  Additional  investment  in  stationary  controls  at  refineries,  reducing  Hm  overaD 

Jirofitabihty  and  viabiUty  of  domestic  refining  versus  imports 
ditional  requirements  for  boutique  fuels . , ." 
Implementation  of  Ultra  Low  Sulfur  Diesel  (ULSD)  Regulations'. . .  there 


information  about  the  behavior  of  ULSD  moving  tlurou^  the  entire  distribution  ate 
tern  and  to  consider  how  to  achieve  the  goals  of  the  program  while  recogmziiig  at- 
tribution system  reaHties.  EPA's  current  testing  tolerance  for  UI£D  should  be  ad- 
justed to  reflect  the  reprodudbiUty  of  the  testa  that  will  be  available  for  regulaln 
compliance;  otherwise,  enforcement  actions  based  on  testing  inaccuracy  may  ranB 
in  disruption  to  the  supply  system." 
National  Energy  Legislation 

The  NPC  recommends  passage  of  national  energy  legislation  as  embodied  in  tts 
108th  Congress  report  on  HR.  6  as  the  vehicle  witn  the  highest  prt^bility  <£  ob- 
taining prompt  action  on  the  reformulated  gasoline  (RFG)  oi^genate,  oiygenate  & 
ability  and  boutique  fuels  issues . . . 

•  Onrgenate  Liability.  Congress  should  enact  limited  liability  protection  waiut 
defective  product  claims  involving  methyl  tertiary  butyl  ether  (MTBE)  anifoUw 
federally  required  additives.  This  action  would  eliminate  only  defective         '    ' 

claims  that  penalize  fuel  manufacturers  for  meeting  the  Clean  Air  Act , 

ments.  Negligence  and  other  traditional  causes  of  actions  for  MTBE  deamf 
woLdd  be  unaffected. 
■  Boutique  Fuels.  Requests  for  specialty  fiiels  formulations,  whether  driven  ^ 
NAAQS  or  other  wise,  should  be  approved  only  where  such  prc^p^uns  sn  Mfr 
essary  and  cost-effective  relative  to  other  emissions  reduction  options. ..Bq  ' 
of  the  2%  oxygenation  requirement  for  RFG  could  eliminate  much  of  the  ine 
five  for  boutique  fuel  proliferation . . .  DOE  and  EPA  should  conduct  s  iott 
study  of  the  boutique  fuel  issue,  with  participation  by  the  Bt«keholdra«— W 
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1  the  impact  of  boutique  fuels  on 

Sound  Science,  Coat  Effectiveness,  and  Energy  Analysis 

THie  2000  NPC  refining  report  recommended  that:  liegulations  should  be  based 
on  aotmd  science  and  thorou^  aaalysia  of  cost  effectiveness.' 

Executive  Order  13211,  signed  by  President  Bush  in  2001,  requiree  agendes  to 
pr^iare  a  "Statement  of  Energy  Enects'  including  impacts  on  energy  supply,  dis- 
tiilnition  and  use,  when  undertaking  regulatory  actions.  The  NPC  recommends  that 
Executive  Order  13211  be  made  law  and  strictly  enforced.  The  NPC  is  not  sug- 
■  ■'    ■     ''  ■'         <r  rollback  of  environmental  requirements,  but  rather  that  the 


cost  Eualnns  of  propoeed  relations  should  include  a  tfaoroueh  analysis  of  ene^g 
supply  enects  from  production  to  end-use.  Examples  of  regulations  that  the  NPC 

does  not  bel' '*-^  -  "- "-  — -■— -  -"*^ '-    -"— -  ^--'->- 

UI^D  and  1 
may  impose 
Permitting 


supply  efrecta  from  production  to  end-use.  Esamples  of  regulations  that  the  NPC 
does  not  believe  reflect  a  thoroush  analysis  of  the  eoei^  supply  effects  include 
UI^D  and  NAAQS  regulations.  As  a  result,  implementation  c£  these  regulations 
may  impose  unintended  costs  without  commensurate  benefit ..." 


g  the  permitting  process  would  help  improve  the  environment  for  do- 

ig  capacity  investment . . .  (A)ctivities ...  to  review  the  processes  and 

identify  streamlining  opportunities  should  include  industry  and  other  stakeholders. 
"'        ilining  should  provide  for  expeditious  overall  review  and  a  clearly  defined 

-  '--  obtaining  a  permit,  wit"" '"  ~~' -l-i--- -ii  j.c-.j 

:  deadlines  for  making  pe 
n  Schedule  AtHuetment 
"Adjusting  the  depreciation  schedule  for  all  refining  equipment  to  five  years  from 
the  current  ten  years,  consistent  with  the  treatment  of  similar  process  equipment 
in  odier  manufacturing  industries,  would  have  a  positive  impact  on  expansion  in- 
vastanent  economics . .  .helping  to  offset  the  historically  low  returns  in  the  refining/ 
jnaAeting  business  that  have  hindered  investment  in  capacity  expansion . . .  The  de- 
predation atljustment  should  be  applied  to  all  new  domestic  refining  invest- 
ment... The  depreciation  schedules  tor  petroleum  pipelines  and  storage  fadhties 
should  be  similarly  roduced." 
Fuel  Waivers  and  Enforcement  Discretion 

TFae  of  exemptions,  exceptions  and  waiveFs  should  be  limited  to  seriouB  supply 
disruptions  that  affectend  users'  ability  to  obtain  petroleum  products...  Proposed 
{fnidance  on  waivers  has  been  recently  released  by  EPA  as  a  first  step  in  this  proc- 

AUemative  Fueh 

"Mandates  or  subsidies  for  alternative  fuels  increase  uncertainty  and  reduce  the 
incentive  for  investment  in  additional  domestic  petroleum  refining  capacity.  There- 
fare,  t^eee  mandates  and  subsidies  may  not  reauce  petroleum  product  imports  as 
intended  and  could  increase  the  cost  to  consumers." 
Distillation  and  Driveability  Index 

mie  2002  NPC  refining  report  recommended  that  the  DriveabiUty  Index  not  be 
dianged  without  thoroughgoing  additional  analysis.  To  date,  EPA  has  resisted  auto- 
makers'  calls  for  a  reduction  in  Driveability  Index,  or  a  change  to  DistiUation  Index 
(Driveability  Index  plus  an  ethanol  adjustment).  EPA  should  continue  this  position. 
A  reduction  in  Driveability  or  a  change  to  Distillation  Index  could  result  in  a  signifi- 
cant reduction  in  domestic  refinery  gasoline  produdbility." 
SiieSecurity 

"ffite  security  enhancement  should  remain  an  industry  responsibility  with  ongoing 
risk  aaaeaament  coordinated  with  the  Department  of  Homeland  Security,  which 
ihonld  rrtain  the  lead  federal  coordination  role.  Refining  industry  pertidpants  are 
'"  m!  to  keeping  their  facilities  secure  firom  threats  of  violence  and  terrorism. 
have  amended  substantial  resources  to  enhance  security  and  e: 


tW  Senners  have  amended  substantial  resources  to  enhance  security  and  expect  to  con- 
>V  linue  to  do  so.  There  are  proposals  being  discussed  to  include  provisions  for  refining 
!«■  technology  changes  and  criminal  Uability.  In  the  opinion  of  the  NPC,  these  provi- 

•ions  do  not  provide  an  additional  security  benefit  but  have  the  potential  ' 
«■  ttreljr  imp^  l^t  product  production  capability." 

K«:      bi  adoitiim,  the   2004  report  re-emphasized   the   need   to   implement 
S  tMuntendations  d  the  NFC  2000  refining  study.  NPRA,  both  as  a  partic 
B  sta^  and  whoae  membera  are  directly  impacted  bv  these  ai 
naa,  fltmly  endtwsea  these  findings  and  recommenoa" 


.    .._-geB 

Coaigreaa  to  plajr  an  instrumental  role  In  assuring  their  adoption  and  un- 
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pletnentatioti.  We  aak  that  this  aubcomiulttee  hoM  a  hearing  on  the  NPC 
studies  at  the  earliest  possible  opportunity.  We  are  attaching  a  copy  of  the 
Executive  Summaiy  of  the  study  to  thia  teBtimaiiy. 


In  conclusion,  NPRA  would  like  to  atreBS  that  energy  is  a  strategic 
"ttie  world  measures  a  nation  by  its  economic  health,  its  national  security,  its 
ity  of  life,  and  its  ability  to  develop  and  implement  new  ideas.  Our  nation  is 
point  where  its  future  capabilitieB  may  very  well  rest  on  a  stable  supply  of 
and  other  forms  of  enei^  at  reasonable  prices.  To  succeed,  we  and  other  ea 
suppliers  must  have  the  support  of  the  American  people.  This  is  a  link  that 
be  forged.  All  Americans  want  and  en>ect  clean  air  and  pure  water,  but  we 
want  to  fuel  our  industries,  heat  our  homes  and  compete  successfully  in  an 
demanding  international  marketplace.  NPRA  is  certain  that  by  workuif  with 
Kress  to  enact  both  fair  and  far-reaching  comprehensive  energy  legislatimi,  tn 
begin  this  process  in  earnest.  And  enactment  of  the  fuels  provisions  in  the  Eii 
Pouty  Act  of  2006  is  a  good  place  to  start. 
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PRODUa  SUPPLY 

A  SuppiiMBtr  TO  THE  NPC  Repork: 

U.S.  Petroleum  PHOOua  Supply- 
Inventory  Dynamics,  1998 


U.S.  Petroleum  Rehning- 

ASSURING  THE  ADEQUACY 
AND  AFFORDABILITY 

OF  Cleaner  Fuels,  2000 


tMTIONAL  PETROLEUM  COUKaL  •  DECEMIER  lOM 
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EXECUTIVE  SUMMARY  OF 
nNDINGS  AND  RECOMMENDATIONS 


Thb  tuppltmcnul  report  focusu  on  mijor 
tight  pcticiltum  produd  (fuollne,  jd  (ucl, 
huting  Dit,  and  ditxl)  Mjpply  md  petroleum 
Invtiitonei  in  the  United  sum.  It  ii  important  to 
unicratind  thii  nurhet  in  the  content  of  the  larger 
nodblt  Mid  rtspocuiic  glotiil  ptirolevni  mulcet. 
Dtlivery  of  petroleum  products  to  the  ccnsumer 
rnvolves  multiple  separate  actlvilici,  including 
refining,  traniportatioo,  and  storage  of  petroleum. 
Many  different  competitors  participate  in  this  sup- 
ply chain.  Some  arc  integrated  throughout  the 
chain  wliite  others  speciiliK  only  in  certain  stg- 
mentt.  Compclilion  in  the  global  mvVetplact 
drives  adoption  of  efficient  stralcglti,  including 
those  related  to  inventory  mtrugement  >r<d  refining 
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Companies  continually  stmt  to  economicaBir 
opIimtH  their  apcrationi  while  reliably  meeting 
consumer  demand.  Invcntonei  art  an  integral  pnl 
of  tlw  supfily  system  and  act  as  an  interface  between 
thevarioussegmentsoflhesupplydllin.  Thecom- 
pelitivc  nature  of  the  industry  drives  companies  to 
minimiic  working  capital,  of  which  inventory  a  a 
component  while  ensuring  reliable  supply  lystana, 
Ultimately,  coniumers  benefit  from  efforts  to 
reduce  petroleum  supply  costs. 


The   petroleun 


suppW 


the  incentive  to  increase  or  decrease  supply  to  cor- 
rect any  imbalance,  ThisI)  an  integrtipartofmr- 
mal  and  effective  market  operation.  Tlirough  Ihe 
individual  responses  of  various  compania  to  Ihcw 
price  movements,  the  pctrtrieum  Industry  ai  ■ 
u^iole  reacts  quicklyandtifectively  to  maintain  Ihc 
supply  and  demar^d  tularKe  in  response  to  changei 

Atthough  the  U.S.  supply  system  is  v«y  complei,  ft 
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tfPC  refining  study,  but  the  ra 
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(MCt  wilh  dnund  pnrth.  SoBKolllicbctDn  thi( 
tapcdt  doBicstic  dtadty  growlli  include 


oIKSR) 

cnfOTCnnoil,  National  Ambient  Air  Qujiity 
SUndmfa  (NAM)S)  intrianmaiion  schnluiQ. 
ind  lick  (^  #  drAncd  lAKhanisn  for  the  gnnlin^ 


Uta  Lm  Sdhi  Mtsd 

The  NPC  bclievn  th*t  the  Iruuitiiin  period  toi 
UL5D  b  Ukdr  to  be  moi*  difficult  Hid  koacr  Hun 
Imtonalhr  undjf  cd  with  nujor  product  vcciA- 
ationchmgej.  Thisi^due tolhcddhcul^Hilic- 
ipUed  in  iniunl»inin(!  ind  uiuring  the  if  "  ' 
suttitr  Tewl  and  neTdol  vl ' 
bon  frain  refirKrio  to  tJ> 
Eidbnxment  sf  Ihe  IS  p 
rttail  up  withoul  an  adeqi 
rrpniiiudbiliFy  could  roult 
dieiel  being  diiqualilicd  u  ULSD  foi  lapply  to 

cbttnbution  tystem,  which  would  reduce  reTnicTy 
pioduttion  opibility.  It  ii  unceitain  whelhci 
domotic  refinery  pToduclion  will  be  04*  uiHicicdt 
volume  #nd  bw  rnoigh  sulfur  content  to  cwcr- 
canc  ir>tici[Hled  distribution  issuti.  Tht  NPC 
doei  not  eimi  Uui  imports  o(  ULSD  will  be  wjde- 
u  the  downgnde  during 


fKlon.  including  dDututic  demind  growth  and 

donHtictefming  ap«ty  gro-A,  a  wdt  a  sup- 

ward  trend  noted  in  Ihe  199S  study.    This  trend. 

phnlenund  bcton  outside  the  Unted  StKeilhu 

iMtct  [he  econonuci  ot  impgiti  wsus  damesiic 

system  (Hiciency  im^nivenient,  and  declining 

rennine 

doRKStic  crude  oil  productini.     With  declining 

dotncslic   production,   imports  hive   incrtatcd. 

However,  imports  in  Irunit  are  not  counted  m  VS. 

ment benefit sodeiy ill mmywjyi.  Astheylwcin 

inventory  data. 

(a  cominut  to  devote  sieniliani  mourca  to  envi- 

■ni*  long.  Ik*,  decline  ol  gaK^ine  invefltory  pri- 

mirily  aswciito)  with  lintslied  guoline  inventory 

producSon  iiid  teduction  <A  tminicm  irom  lO- 

at  ttrminals  that  was  observed  in  the  IMS  invtntD- 

tiomry  sources.     Howmrr.  Ihe  nagnitude  ind 

ry  study  is  no  longer  appirenl.   DishlUte  [heating 

flat  through  both  the  p«n^s  and  cunnrt  study 

periods.  The  NPC  believes  farther  efficiencies  have 
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taken  placi  allowing  In  low«  invtntwv  leveli,  bvt 
Uku  ifficienciu  have  btai  offstt  by  inciuwi  in 
prodiKl  donand  and  the  number  of  Jilftiuil  furl 
ipecificatniiu.  whkh  hive  inclosed  the  need  For 


iS  NPC  inntnlDrv  sludy. 


to  operate  the  product  and  crude  supDiy  iyilemi 
and  it  not  lodilyavailtbit  to  meet  demand.  In  the 
IW8  itudy,  the  N?C  redefined  these  in 


n  optratii 


.■  (LOI). 


■he  KK 


defined  LOI  u  the  i, 

opciUing  invenioiy  lange  updated  fof  ki 
ittfinible  change!  in  the  petroleum  deliveiv  jystem. 
The  LOi  was  introduced  in  the  IMfl  study  in  order 
to  move  away  from  the  concept  thai  there  is  some 
defifuble  inventory  level  where  supply  system  rclia- 
billly  becomes  of  greater  concern.  While  generally 
not  used  by  irtdustry,  the  NPC  recogniies  LOI  ai  a 


the  NPC  concludes  thu  the  crude  oil  LOI  should  be 
a  range  of  260  to  270  million  barrels,  compared  to 
the  1»98  study  conclusion  of  270  million  barrels. 
Since  the  1998  study,  crude  oil  inventory  has  been 

crude  oil  supply  to  U.S.  refineries.  However,  in 
September  2004,  Hurricane  Ivan  had  a  lignrlicant 
impact  on  offthore  oil  platforms,  pipeline  move- 
ments, and  (Hi  imports.  This  created  localiied  sup- 
n  tlKHigh 


oil  in 


slightly  lib 


e270m 


Ctobilcr 


levels.  Even  though  Ok 
number  irtd  magnitude  of  product  price  up-ticki 
(increases  o(  greater  than  1 0%  or  more  venus  prior 
year  period)  has  increased  since  1997,  most  of  these 
events  were  driven  by  events  in  the  global  crude  oil 
market.  Retail  price  changes  continue  to  lag  behind 
spot  price  changes,  which  has  die  effect  of  dampen- 
ing and  dela^ng  price  swings  at  the  retail  levcL 

Product  and  crude  oil  price  levels  and  wAtilily 


me  peiicKi  of  relative  calm  in  oil  mar- 
<7).  In  the  1993  to  20M  time  period, 
voUtility  peaked  In  1998,  while  ^so- 
'  peaked  in  early  i«l2.  What  has 
02  is  an  upwiril  movement  in 


olatili 


nation^  data.   Con: 


re  based  on  analysis  of  U.S. 
nen  at  a  kical  level  nay  be 
I  volatility  than  the  national 


tuied  by  this  anilytii, 

RcMImM*  •(  hMMlNte*  t*  Ptk« 


Asaddr 
expectalii 
based  on 

nilcclth 


the  e 

current  supplp^dcnund  btiancc  xnS  Chat 
inventories  provide  a  measure  -  however  imperfect 
-  of  the  changing  baUrue  between  supply  and 
demand.  Inventories  are  >  result  of  supply  and 
demand  fuTidatnentals.  Any  ftclw  that  serve*  as  ( 
measure  of  the  thort-tenn  supply/demand  balance 
would  be  eipected  to  influence  prices. 

Statistical  analysis  of  the  simple  rdalionihip 
between  inventories  and  prices  finds  only  a  modest 
correlation.  ThtscorKhi^onisindicaliveofthcfacI 


the  suppl^demand  balance,  and  prices  for  crudi 
and  petroleum  pioducti  ve  influerKed  by  in 


petroleum  inventory  data  are  made  public,  it 
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MtUt  tnm  1  dxirt-livcd  lAect  on  petroleum 
X  tockukng  futuctt  pricu.  Ttiis  ippem  ptr- 
iriy  Inie  wbtn  ttte  bwenlorr  data  <>eviiu  from 


The  United  SUtu'  Strategic  Petroleum  Rutive  ii 
Ibe  brgeel  (oveninKnl  crude  oil  slockpiie  in  the 
■arid.  The  NPC  rctmiin  itrongiy  supporbve  ol 
holdna  Ibcw  imcntorie).  iHit  Ihey  should  only  be 


The  U.S.  EnvironmenUI  Prelection  Agtncy 
(EPA)  ibouM  revise  the  NAAQS  canvliince  dud- 
linei  md  procedures  to  take  full  advinUge  of 


reductiocu  already  planned.    Ilius,  even  though 
proftranu  are  already  being  impTemented  to  pro- 


The  NPC  pnmde}  Ihe  (ollowing  reconvnenda- 
tlont  ID  help  enure  a  relink  supply  id  li(hl  pelro- 
leiun  pcoducis  to  the  U.S.  cansumer.  These  recom- 
nwndatioiu  arc  aimed  at  avoiding  hindrance  of 
icfiniiig  capacity  upansion,  improving  Ihe  envi- 
ronment for  imiMtment  in  domestic  refining  and 
kfiitici  capability,  and  blowing  the  current  supply 
lyitem  to  continue  to  operate  efficiently.  Allowing 
the  market  lo  woili  efTicicntly  will  beneTit  the  ois- 
toniB  u  the  market  provides  the  fastest  and  most 
rficunt  Ttiponit  to  supply  diilurbancci. 

The  rcconmendatlont  of  the  2000  NPC  refining 
Muij^  remain  applicable  and  ihoutd  be  impkmcnt- 
tt.  A  summary  of  tttost  recommendations  and  the 
currcrt  dataii  are  included  in  Appendii  C. 


nd  might  not  be  d 
urrenlly  required. 

ieliverable  in  the  time  fiame 

Thectinen 

tdeadlri 

[>escDukl  resulting 

Requi,emei 
any  refiner; 
ic  atlractivr 
ty«pan«o 

(modifications,  reducing  the  ecwom- 

ity  and  viability  of  domejtic  refrning  versus 
imports 

Additional   requir 
reducing  Ihe  effick 
and  increasing  thi 

ements   lot  boutique   fuels, 
rncyoftfiedistrbutionsyit™ 
!  potential  for  supply  disrup- 

These  lertuirenttntj  woul 
eipanslon  of  dMWStic  refining  capacity.  If  Hi 
sbtes  were  given  sufficient  time  to  allDw  emissioii 
benefits  of  clean  fueli'engine  programs  and  regior 
al  transport  regulations  to  be  coniidered  in  attair 


by  the  Adminlstittion.  inchidini 
Reptacement  Rule  currently  undi 
stiould  be  implemented  as  if 
Atteinpli  to  delay  or  wertum  the 
vigorously  opposed.  Additional  Hi 


ULSD  regulations  do  not  follow  the  NPCs  !000  rec- 
ommendation;, the  timing  requirement  lui  been 
finaliied  and  stwuld  cut  b«  changed  this  close  to  Ihe 
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To  iiducc  ttu  i>oltnti>L  (oi  supply  dimipliDiii. 
EPA  should  work  with  Ihe  DcpartiiKnt  of  Entify 
(DOEl  and  the  virious  (ikI  supply  imhistnes  to  eon- 
udir  emerging  Infonnation  about  the  behavior  of 
ULSD  moving  through  the  entire  di!tributl< 


EPA's  current  testing  tolerance  for  ULSD  should 
be  adtusted  to  reflect  Ihe  reproduclbillly  of  (he  tests 
that  will  be  available  for  regulalory  compliance; 


The  NPC  recommend!  pjsage  of  rahonil  enemy 
legislation  as  embodied  in  the  lOSth  Congress  con- 
ference report  on  HB.6  is  the  vehicle  with  the  high- 
est probability  of  obtaining  prompt  action  oo  the 
reformulaled  gasoline  (RKil  ovygenatc,  oiygenale 
liability  and  boutique  fuel  issues.  While  clearly  > 
compromise,  the  package  will  help  remove  some  of 
the  uncertainty  around  the  future  of  the  domestic 
refining  industiy. 

•  Q^ymte  IMilttg.  Congress  ihoukJ  enact  lim- 
ited liability  protections 


living  methyl  terti 
IMTBEI  and  other  federally  re 


butyl  el 


for  MTBE  cleanup  wovid  be  unaffected. 
•  BtHtlfut  Fmb.  Requests  lor  specialty  fuels 
mulatlons.  whether  driven  by  NAAQS  or  ol 
wise,  should  be  ^)proved  only  where  such 
grams  are  necessary  and  cost-effective  rclalii 


mentation  of  state  and  local  fiieli  prognmt. 
including  any  actnns  on  MTBE.  should  be  co«- 
dinattd  to  avoid  hindering  operation  ol  the  dnhn- 
bulion  system  and  should  provide  sufficient  lead 
time  to  implement  any  necessary  refining  and 
distribution  changes.  Repeal  of  the  2»  oiygena- 
tion  requirement  for  RFC  could  eliminate  much 
of  the  incentive  for  boutique  hiel  proliferation. 
DOE  md  EPA  should  conduct  a  joint  Iludy  of  the 
boutique  fuel  issue,  with  participation  by  the 
stakeholders.  TTiii  study  should  provide  impor- 
tant information  on  the  impact  of  boutique  fuels 
on  fuel  production  and  distribution. 

S«Hd  SdcM*.  cad  EMcdhom. 


TheZOOONPCreflning  report  recommended  ttiit 
'Reguhl&msifiBiildliebiatdonsoundiiiinaaad 
Ihorougli  analysis  ofatsl  eflicfiwmesj. " 

Eiecutive  Order  13211,  signed  by  PresMenl  Bush 
in  2001,  requires  agencies  to  prepare  a 'Statement 
of  Energy  Effects"  including  impacts  on  energy  MP- 
ply,  distribution,  and  use,  when  undertaking  regula- 
tory actions.  The  NPC  recommends  that  Gieculive 
Order  13211  be  made  law  and  strictly  enforced. 


regulations  that  the  NPC  docs  not  believe  reflect  i 
thorough  analysis  of  the  energy  iun>ty  dfect) 
include  ULSD  and  NAA(]S  regulations.  As  a  result, 
implementation  of  these  regulations  may  impose 
unintended  costs  without  commensurate  benefit 


gulatory  cost^nefit  a 
and  average  analysis  i 


lalysis  should  be  pcr- 
mt  is  justified.  Uiinga 
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ude  induttrv  tn6  other  stikthoklcn. 
i  provide  for  aptditioui  over- 


The  2OO0  KPC  refining  report  rKommemfn]  that 
the  [>rivubility  Indn  nol  be  chingul  without  tlm- 
ough  additional  tiulyiit.  lb  dite,  t:PA  hu  rHisted 
^tornAl«r&'  calls  for  a  reduction  m  [>riveab[]ity 
Indeii.  01 1  change  to  Distillation  IndeitDriveability 
Indoc  plus  an  ethanol  adjustrnenl).  EPA  should 
continue  thii  position.  A  reduction  in  Drive^lily 


signifirant  reduction 


Site  security  enhancement  should  rtmain 
induitrv  recpaniibititv  with  ongoing  risk  asie 
mint    coordinated    with   the   Department 


inj  Bie  iftcentive  for  more  Hgnif[cant  additiorrs  in 
base  ca^jacily.  The  depreciatior>  schedules  for  p«tro- 
kum  pipelines  and  storage  lacilities  should  be  sim- 
darly  luluced. 


rorism.  Refiners  have  eiiKrulFd  substantia] 
rtSDurces  to  enhance  seturily  and  expect  to  con- 
tinue to  do  50.  There  are  proposals  being  dis- 
cuised  that  include  provisions  for  refining  tech- 
nology changes  and  criminal  liability.  In  the 
opinion  o(  the  NPC,  these  provisions  do  not  pro- 


lOOSDMMMkCipKftr 

be  Iknited  to  sertoui  aipply  daruptioni  that  aSect 

hindrance  of  capacity  enpansion,   improving  the 

hB  mcreaKd  uncertainty  in  the  markttplaa.   EPA 

and  togisttci  cap^tity.  and  allowing  the  current 

AouM  issue  a  definitive  variam  procedure  for 

supply  syilem  to  cwitinue  to  operate  efficiently 

iotpbce.    Proposed  guidince  on  wainrs  has  been 

soon  as  practical. 

nontty  rchased  by  EPA  ai  a  Rnt  step  inlhii  process. 

Major  refinery  modifications  can  lake  four  or 

more  years  lead  tiro*  (or  all  the  activities  necessary 

Mandates   or   subsidies   (or   altemathv   hieti 

capacity  that  will  be  available  in  2005  is  the  result  of 

the  last  several  years.   The  NPC  has  not  identiRed 

any  government  actions  that  could  significantly 

dies  may  not  reduce  petroleum  product  imports  as 

increase  the  domestic  refining  capacity  available 
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Mr.  Hall.  Mr.  Slaughter,  thank. you.  The  Chair  now  recognizes 
Erik  Olson,  Senior  Attorney  of  the  Natural  Resources  Defense 
Counsel.  Mr.  Olson  is  the  National  Coordinator  of  the  Campaign 
for  Safe  and  Affordable  Drinking  Water  eind  previously  an  attorney 
at  the  Office  of  General  Council  of  the  Federal  E7A.  I  recognize 
you  for  5  minutes,  Mr.  Olson,  and  thank  you. 

STATEMENT  OF  ERIK  OLSON 

Mr.  Olson.  Thank  you  for  invitii^  us  to  testify  this  morning.  I 
appreciate  the  opportunity.  I  would  like  to,  just  as  an  overview,  say 
that  we  believe  strongly  that  this  legislation  should  make  enei^ 
efficiency  and  renewables  the  centerpiece  of  the  entire  legislation. 
We  recognize  that  there  are  titles  on  both  issues,  but  we  believe 
that  there  is  a  lot  farther  that  we  could  go  to  improve  enei^  effi- 
ciency and  renewables  as  part  of  it.  It  is  good  for  the  economy,  good 
for  the  environment,  and  good  for  national  security  to  do  Uiat  It 
is  ironic,  unfortunately,  that  the  bill,  at  a  time  when  the  New  York 
Times  reported  in  the  last  week  that  the  oil  companies  are  "mnlHng 
more  money  than  they  can  comfortable  spend,"  that  this  bill  goes 
forward  with  several  bail-outs  or  subsidies  for  the  very  fossil  Aiel 
industry,  in  many  cases,  that  are  making  this  money.  We  dont  op- 
pose further  drilling.  We  do  not  oppose  further  energy  development 
as  long  as  it  is  in  areas  that  can  handle  it  and  within  laws  that 
apply,  including  laws  like  the  National  Environmental  Policy  Act, 
the  Clean  Air  Act,  and  the  Drinking  Water  and  Clean  Water  Act 

I  wanted  to  address  an  issue  that  has  been  raised  by  several  pre- 
vious panelists,  which  is  the  MTBE  issue.  We  are  very  concerned 
that  there  is  widespread  contamination  of  drinking  water  by 
MTBE,  something  in  the  neighborhood,  according  to  U.S.  geolc^c^ 
survey,  of  about  5  percent  of  drinking  water  wells  and  far  hi^er 
than  that  percentages  in  some  areas,  including  the  Northeast,  are 
contaminated.  This  is  a  very  soluble  compound.  It  is  very  mobile; 
it  is  very  persistent;  and  there  are  heal^  concerns.  I  wanted  to 
quote  what  the  Environmental  Protection  Agency's  Health  Advisory 
says  about  the  cancer  risk.  The  carcinogenicity  data  support  a  con- 
clusion that  MTBE  poses  a  potential  carcinogenicity  to  humans  at 
high  doses.  The  data  do  not  support  a  confident  quantitative  risk 
estimate,  but  they  did  find  that  there  is  a  cancer  risk.  There  are 
also  other  health  risks.  

We  believe  that  it  is  unfortunate  that  this  bill  includes  a  MTBE 
Uability  waiver.  The  problem  that  has  been  raised  is  that  not  only 
are  these  widespread  contamination  incidents  continuing  to  crop 
up,  but  there  are  many  communities  that  simply  can't  afford  to 
clean  it  up.  These  are  not  issues  of  wild  trial  lawyers  running 
around,  filing  lawsuits.  These  suits  are  mostly  filed  by  local  govern- 
ments, by  State  Attorneys  General,  by  State  officials,  and  the  costs 
are  being  imposed  on  local  communities  on  these  types  of  spills  and 
leaks.  Unfortunately,  because  of  the  widespread  contamination,  the 
cost  of  cleanups  are  going  to  be  enormous,  and  waiving  liability  for 
the  oil  industry  for  these  cleanup  costs,  unfortunately,  is  going  to 
result  in  mom-and-pop  gas  station  being  the  only  ones  cau^t  hold- 
ing the  bag,  and  unfortunately,  they  will  not  be  able  to  pay  for 
many  of  these  cleimups. 
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It  has  been  raised  that  negligence  and  other  forms  of  liabilities 
still  would  be  allowed.  Again,  generally,  that  type  of  liability  only 
goes  against  a  mom-and-pop  gas  station.  It  is  not  going  to  likely 
be  hdd  against  a  lai^  ou  company;  and  therefore,  the  deep  pock- 
ets that  can  afford  to  clean  this  up  will  not  be  available  to  pay  for 
it. 

I  would  also  like  to  raise  the  issue  of  industry's  argument  that 
the  Clean  Air  Act  required  them  to  use  MTBE.  It  is  simply  not  a 
fact.  There  is  an  oxygenate  mandate  in  the  1990  Clean  Air  Act; 
however,  the  industry,  as  my  testimony  documents,  was  using 
MTBE  widely,  well  before  the  Clean  Air  Act  was  passed.  And  in 
fact,  one  of  me  reasons  that  hability  has  been  held  to  apply  to  the 
oil  industry  is  that  the  industry  knew  of  the  risks  and  did  not  warn 
of  the  risks,  so  a  lot  of  people  thought  that  MTBE  was  going  to  be 
used,  but  they  were  not  in  possession  of  the  information  that  indus- 
try had  of  Bome  of  the  ris^  of  MTBE.  In  fact,  not  only  were  there 
lai^  amounts  being  used  prior  to  1990,  but  the  industry  knew  well 
ihat  there  were  leaks  and  there  were  contamination  problems  that 
were  already  cropping  up  well  before  the  Clean  Air  Act  was  passed. 

llierefore,  we  tiiiiLK  it  is  a  mistake  to  waive  liability,  that  the 
costs  being  imposed  on  local  and  State  governments  are  large,  and 
that  it  is  simply  inappropriate  for  Congress  to  step  in  and  preempt 
State  and  local  governments  from  protecting  their  citizens. 

One  other  issue  that  I  just  wanted  to  briefly  raise  is  the  issue 
of  hydraulic  fracturing.  We  believe  strongly  tiiat  hydraidic  frac- 
turing, which  is  pumping  under  high  pressure  certain  fluid  into  the 
ground  to  enhance  oil  or  gas  recovery,  is,  in  some  cases,  risky.  It, 
m  some  cases,  uses  MTBE-contaminated  or  diesel  fiiel  in  the  in- 
jected fluids  and  can  cause  contamination  of  groundwater  as  well 
as  drinking  water.  We  believe  that,  as  the  National  Drinking 
Water  Advisory  Council  recommended,  there  should  be  a  preserva- 
tion of  the  EPA's  authority  to  regulate  hydraulic  fracturing.  The 
bill  would  block  that  kind  of  regulation.  I  will  just  point  out  that 
a  court  recently  held  that  this  should  be  regulated  under  the  very 
flexible,  so-called  class  II  well  requirements  that  are  appUed  to 
over  100,000  other  oil-  and  gas-related  wells. 

Thfink  you,  and  I  would  like  to,  agfiin,  extend  our  appreciation 
to  the  committee  to  allowing  us  to  testify. 

[The  prepared  statement  of  Erik  D.  Olson  follows:] 
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ABSTRACT 

Tha  IMM  SUM  HMdi  ■  wetnaaonad.  batanced.  and  tdraanl-ICMldne  anwyy  policy.  Tha  draft 
Emrgy  Poicy  Ad  ol  ZOOS  wUaly  n*aa«  that  mark.  Wa  ravv  legislation  Ihat  WDUM  tat  a  naw  CM 
by  ancounging  daan  mnawMa  fual*  and  anaigy  atndancy  to  gradualy  baoNTiB  Iha  AMidalton  cK 
our  ndM'a  anatgy  poicy.  Wa  an  •  Milan  of  kinovatciB.  Tha  real  anargy  solution  for  a  gratlar 
lutlonil  aaculty.  a  sknng  aowonv,  and  a  haa%  anvfeonmant  it  a  HeSne  o(  tochnotogy  arkl  officii 
ernniy  dwlcai  auivlad  by  biduMrtaa  and  wotkars  at  home,  not  a  Ralne  of  oil.  W«  wcuid  be  less 

'  ^t^)C>lfDreiv1  and  iMy  sources,  would  reduce  the  gkAal  wanning  threat,  and  wnuU  spend 
.._  .  ...    _._  — M  to  foreign  oi<  we  embraced  ra ■"' ' 


■naddvontolti 

~  Id  ovarBOpr 
to  encouFaga  uaa  of  daan  renewabla  energy.  Soma  ar 
W  ~  Hm  AicHc  Nalkm  WaMe  RafUga,  much  of  tha  Outer  Continental  shelf  (OCS),  lands  or 
uMameeaquaHy,  and  roadtiiieraaa  In  ow  national  ftirasta.  The  nation'alandmarti  environmental 
Itoe,  Ike  the  twlonal  EraAonmenlal  Poicy  Act,  Clean  Water  Act,  Safe  Drinking  WMar  Act.  and 
dean  Mr  Act  ara  crMcal  to  ensuifrig  that  energy  daveOopmant  moves  fonrard  In  a  way  that  minknizes 
Ht  negative  knpaclt  and  hnltacanlroverBy.  Congress  should  not  relax  them.  DespHe  advances  in 
lBdwiology.arwrgye9vlaratlsnar)ddevelopinent  have  lasting  Impscts.  Energy  devekipment  is 
(hangkig  the  landscape  of  the  Wast  n  Is  daptoUng  scares  water  resources  and  desOoykig  trout 
ttearm  and  fHmara'  IMdt.  Maankiglul  anvlronmantal  review  arKl  putibc  patHeipation  are  critical  to 
dnUilrv  coritiQversy  concamaig  erwrgy  davelopmenl  arM  lo  protecting  our  future. 

Among  the  propoeed  ctMngea  ki  this  bW  and  la«t  year's  ertergy  legislation  Itiat  eauaa  US  deep  concern 
and  thall  wW  Ibeus  upon  h  my  oral  statement  are  the  provisions  that  HOuM  Impede  progreu  on 

sddresakig  the  neOonal  proUam  caused  by  the  gasome  additive  UTBE,  Mihk:h  has  contamkiaiad 
mtaracroas  the  nation  and  caused  widespread  drkikkig  water  contarnifiBtion.  kTTBE  is  eidrameiy 
HU>la  in  water,  penlstant.  poses  haallh  ooncams  inchidkig  possible  cancer  and  other  toxk^  risks, 
and  render*  water  undrirAable.  Rather  than  fixing  Ms  problem,  the  bl  bars  product  liabiKly  lawsuits 
agai>stre(it>er«tOrcleanupofpa8tandlutureli4TB6contan*iatkin.andviouMalk)wusefdr11  rnoro 
yaara.  Moreover,  the  Presidenl  may  moke  the  MTBE  phase-out  hx  any  reason.  At  lBasl14  states 
have  conpMaly  or  partaiy  banrad  MTBE;  tha  bM  may  even  preempt  these  stale  acSons. 

There  Is  a  related  issue  kivolvkigpotanSal  groundwater  contaminatkinwtthMTBE  and  olhertmdc 
materials.  Hydrauic  fracturing  (HF)  is  a  process  of  intecting  fkwls  under  pressure,  sometimes 
ccrtalrring  MTBE,  diesel  fuel,  or  other  loidns.  to  fractiae  underground  formalkins  to  remove  natural 
gas.  Acoul  ha*  ruled  that  HF  must  be  regdated  under  the  highly  nenb<e  oil  and  gas-relalad 
provisiorw  of  the  S<fe  Drmkkig  Walsr  AcL  The  balanced  Congressnnally-chartered  Nattonal  Drink^ 
Walar  AtMsory  Cowidl  recommends  that  EPA  retain  Its  authority  to  rsgulals  this  polentiany  harmful 
practice.  Congress  should  not  Impede  this  current  authcnty. 

Wa  alao  are  concerned  about  other  poesMe  reviskxis  U  water  protections.  Congress  shoiid  not 
SKwnptoM  and  gas  companlas  from  storm  water  controls  under  the  Clean  Water  Ad  as  proposed  ki 
Myaer^UL  Storm  wMarrumll  can  causa  e>rcessive  sediment  fhwr  Into  waUiways.hannkig 
drtaUng  walar  auppNes  and  aqiMIc  Me.  SkTiarty,  we  are  concamed  Aout  proposals  that  couM 
li^dermkM  or  fai  to  Bsaiae  noadad  Improvements  to  the  LUST  program.  We  oppose  proposals  to 
undanMt  the  ponutsr  pays  principle  by  prohbitmg  cost  recovery  from  pohileis  if  )hek  sMty  n  stay  In 
busiiess  is  'signifkanlty  impaked'  (ki  undefined  lerm}.  and  believe  tanks  stiould  be  inspected  every 
1-2  )«ais.  The  bHI  should  also  raquke  secondary  containment  of  new  replacement  pipes  and  tanks. 
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IntroducUon  A  OvMviaw 

lam  ErikD.  Oson.  a  Senior  AHomey  at  the  Natural  Resources  Defenee  Council 

(NRDC).  a  national  non-piont  organlzalion  with  over  500.000  members  dedicsted  to  the 
protection  of  public  health  and  the  environmenL  I  also  serve  as  chair  oT  Oie  Campajgn  n^r 
Safe  and  Affordable  Drinking  Watar.  an  alliance  of  over  300  puUk:  health,  medical, 
consumer,  environmental,  and  other  organizalions  seeking  to  assure  safe  drinking  water  at  a 
reasonatile  price  to  all  Arnericans,  though  today  I  do  not  appear  on  behalf  of  the  Campaign. 

Missed  OpportuniHM 

The  dratteriergy  legislation  appears  Ittde  different  than  HReof  the  108'' Congress. 
Last  year's  HR  6  would  have  done  little  to  address  high  energy  paces  or  our  dependence  on 
foreign  oil  and  gave  away  bftlk>ns  of  doUars  In  subskJIes  to  pollutbig  itKlustries,  We  also 
klentified  over  60  anti-environ menial  provisnns  in  the  bill,  from  exemplkxis  to  laws  that 
protect  dean  air  and  drinking  waterto  statutes  that  protect  streams  and  wetlands.  This  year's 
Miergy  bill  appears  to  be  full  of  the  same  missed  opportunities  to  enhance  our  emrgy 
security  and  favors  industry  over  puttie  health  or  environmental  prntBctkMis. 

My  lestirTKMiyfiscuses  primarily  upon  the  public  health  implications  of  this  energy  bM, 
particulady  with  respect  to  provisions  cor)cemirtg  the  toxic  gasoline  additivB  MTBE.  Salo 
Drinking  Water  Act  regulatnn  of  hydraulic  fracturing.  ar>d  dean  water  proteclionB.  Part  1  of 
my  written  tealimony  focuses  primarily  on  MTBE.  Part  2  briefly  notes  another  important  water 
Issue  likely  to  be  addressed  in  the  energy  legislation,  the  use  of  hydrauUcfraduring  inoHand 
gas  activities,  which  may  harm  water  supplies.  Part  3  highlighls  what  ttie  oil  industry  krww 
about  MTBE  problems,  and  when  they  knew  about  them,  and  was  wiitten  by  the 
Environmantal  Working  Group.  Part  4  addresses  concerns  with  Clean  Water  Act  revisions 
Dial  have  arisen  during  the  energy  bill  detiate. 


yGoogle 


Tlw  UnMad  SlatM  ums  cnnr  25%  of  the  Morkf  s  ol  each  year  and  yet  has  just  3%  of 
the  woftcCs  ci  and  gn  iMerves.  America's  dependence  on  oil  is  a  tlireat  to  our  national 
security,  our  Bconomy,  and  oirenvttonnnerrt.  A  significant  portion  of  the  world's  oil  is  in 
regions  that  are  openly  hosUe  to  Anwrica.  The  United  States  cannot  driBNs  way  to  energy 
dependence,  because  our  reserves  wM  never  t>e  enough  to  meet  our  growing  demand  for 
foesi  tiieta.  We  wH  conUnue  to  rely  on  foreign  oK  unless  our  ol  consumption  is  reduced 
through  conservation  WKt  the  development  of  rertewatile  sources.  Energy  efficiency  Is  the 
tastest  way  for  American  to  moease  our  oillndependertce  and  reduce  our  use  cf  ottwr 
poluting  sources  cf  energy,  such  as  coal  and  nuclear  potwer,  yet  this  year's  energy  t>ifl  lades 
meanlrtgfulriTldencystandardsforvehiclesortiuiMines.  and  fails  lo  make  significant 
kwestments  In  renewable  energy. 

ArraricB  is  a  ration  of  hviovators.  The  real  energy  solution  for  a  greater  national 
security,  a  strorig  ecornmy.  and  a  healthy  envfronntent  is  a  lifeline  of  technology  and  efflcienl 
energy  choices  supplied  by  Industries  and  workers  at  home,  mt  a  lifeline  of  oil.  The  United 
States  must  begin  Immedistely  to  ease  our  Intense  oil  addiction,  first  tiy  making  a  national 
commitment  to  save  2.5  million  banvfs  of  oil  per  day  by  2G1S.  A  key  componertt  of  such  a 
plan  twxikl  increase  the  effteiency  of  cars  and  trucks,  since  the  transportation  sector  wHI  be 
responsiMe  for  80%  cf  the  oil  demand  through  2020. 

NRDC  bellaves  that  a  healthy  envirottment  goes  har>d  in  tiand  with  a  healthy 
environment  We  believe  that  this  country  can  continue  to  have  strong  economic  gmvith  and 
ahighstandwdofliving  whae  reducing  our  oil  dependence  and  cutting  pollutton.  This  can  be 
achieved  t>y  invsaUng  in  America. 
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Congrau'  Duty  to  Protect  Public  Health 

The  oil  and  gas  industry  are  enjoying  record  profits  wtiile  consumera  are  payins  record 
prices  al  the  pumps.  The  I4ew  York  Times  reports  that  oii  companies  have  a 'burden  of  too 
mucti  cash,'  expiaining  that  the  are  so  fiush  with  cash,  they  find  Siemselves  in  a  paradoxtcal 
positiofi  -  they  are  msitirig  more  mor«y  than  Ihay  can  comfortably  spend.*'  And  yet  ti>a  same 
rnduBlry  has  come  before  Congress  today  to  asK  for  sut)s>dies,  royatty  relief,  and  permission 
to  drili  In  specie i  places  that  the  American  public  hoids  sacred,  exemptions  fnm  bedrock 
put>llc  heaith  and  erwironrnentai  laws,  and  iiabiiity  limits  for  industry-related  groundwater 
contamination. 

The  nation's  landmark  environmental  laws,  like  the  National  Envhonmentai  Poikv  Act. 
ttie  Clean  Water  Act,  and  the  Clean  Air  Act.  are  crilkal  to  «isuring  ttiat  energy  davetopmenl 
moves  forward  in  a  way  that  minimizes  its  r>egatlve  impacts  and  limits  controversy.  Congress 
should  not  relax  these  laws.  Despile  advances  in  technology,  energy  exploration  and 
devebpment  have  lasting  impacts  on  the  environment  and  potentiaiiy  human  heallh.  Energy 
development  is  changing  the  landscape  of  the  West.  It  is  depleting  acaite  water  resources 
and  destroying  trout  streams  and  fanners'  fields.  The  key  to  accelerating  energy  devekipment 
is  to  identify  these  impacts  and  address  them. 

Public  Participation 

Meaningful  environmental  review  and  publk:  pailicipalion  are  criHcal  to  diffusing 
controversy  canc«ning  energy  devek)pn>ent.  Increased  drilling  activity  in  the  West  has 
caused  real  damage  on  the  ground.  Ranchers,  tampers  atKl  c^srs  tiave  seen  ttieir  domestic 
water  wells  run  dry  due  to  gas  drilllr>g  activities:  had  domestic  and  agricultural  water  supplies 
tainted  orpoisanedbydrillingfluklsandwaMe  products:  lost  agricultural  crops  to  water 
pollulion:  tost  favorite  hunting  grounds  to  industrial  development:  seen  inoeased  community 
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Gosti  far  iMfeAnwns  of  raadi^  tartdgM  vmI  oAv  M 
aatatoMkMccfentoindMhiilaiantf  ■nJrtMopartyandadptanglBndt;  and  esqierianced  a 
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fc>  ftp  HifcwM  CttiwiMOfl  ort  Enwyy  P^jficy  fgcoiwiw^dfld,  tho  fajani  atywcJwft 
Ua  far  fncna^ig  ov  pi"c  tevj  IQ9QUICOB  noBd  mon  morwy.  huviuad 
a()pR]pfMiDna  are  anxalw^  not  amply  to  gat  iwiial  appfcahons  roviswMd  tAStsr,  but  abo  fa 
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PARTI. 
HTTBE:  WATER  QUALITY  CONCERNS, 
AND  THE  NEED  FOR  FEDERAL  LEGISLATION 

Ovsnrttw  of  Itw  IfTBE  and  Mr  Pollufion  Imum 

It  is  noatly  impossible,  and  very  expensive,  to  lemove  MTBE  from  water  supptea  once 
they  beconw  contaminated.  USGS  data  show  about  5%  of  public  water  supp4y  wells  contain 
MTBE,  and  1 5%  of  drinking  water  supplies  in  MTB^  use  areas  contain  this  chemical. 
Widespread  leaking  underground  storage  tank  (LUST).  splHs,  and  other  sources  are 
responsible.  Most  ^^^BE  pollution  is  below  EPA's  20-40  ppb  advisory  level,  but  there  are 
many  contamination  incklenls  abovs  Ittis  level.  A  map  of  MTBE  contamination  incklents  is 
indudedin  this  (estlmonv.  This  widespread  contamination  and  the  high  costs  of  cleanup  cVB 
why  we.  and  state  and  kx:al  governments,  vigorously  oppose  any  MTBE  liability  waivers. 

It  has  been  argued  that  (he  oil  industry  was  "forced' to  use  MTBE  as  part  of  the  1990 
Clean  Air  Act's  oxygenate  mandate,  end  that  therefore  the  industry  should  not  be  held 
respor>sible  for  the  wMespread  water  contaminaton.  This  is  a  distortnn.  Neither  EPA  tx>r 
Congress  ever  mandated  thai  industry  use  MTBE.  Elements  o(  the  petroleorn  indus&y  ivged 
the  use  of  MTBE,  even  though  inlemal  industry  documenta  show  that  jndustiy  knew  at  least 
in  the  early  19808  that  MTBE  was  ttighly  mobile,  highly  water  soluble,  highly  persistent,  and 
could  render  water  unusable  at  k>w  levels.  The  Industry  was  aware  that  many  of  its  tanks 
were  leaking  fuel,  often  including  MTBE.  A  coun  held  major  oil  companies  [«sp(risl)le  far 
acting  *wrih  malice'  in  failing  to  warn  the  publk:  about  MTBE. 

We  support  legislatKin  ttiat  wouki  phase  out  MTBE  and  woukl  elimtnats  Ihe  2% 
oxygenate  requirement  while  maintaining  air  quality  benefits.  We  do  not  favor  an  ethatwl 
mandate.  The  "deal'  that  was  struck  prevkiusiy  in  the  Senate  was  maned  by  a  deal-breaket 
amendnrant  that  preempted  both  stale  and  faderel  liabilKy  for  oil  company  conlaminatren  (rf 
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wator  auppKes  by  *ranewable  fuete.'  This  was  expanded  In  a  House  counter  offer  to  include 
MTBE  We  Btrongly  oppose  any  FHXivisIon  that  WKXJid  eliminate  any  legal  tools  svaHabte  to 
local  govemmants,  trater  auppilen,  or  others  hanned  by  contamination  of  water  supplies, 
industry  knew  about  MTBE  problems  and  could  have  controlled  them,  and  must  have  the 
Incentive  to  mlnkiMEB  and  address  the  impacts  of  newliielG  and  additives 

The  bH  weakens  the  Rafomiulatad  Gasoline  (RFG)  md  related  dean  fuels  programs. 
the  bH  weakens  the  Refotmulatad  Gasoline  (RFG)  and  related  dean  fuels  programs,  and 
fals  to  ban  the  gasoline  addiflve  KTBE,  whksh  has  contaminatsd  water  in  all  50  states  artd 
caused  vridaspraod  (Miking  water  contaminatk)n,  for  11  years.  The  Preskfent  may  revoke  the 
MTBE  ban  for  any  reason.  The  bln^  even  preempt  states  from  bennlrig  MTBE.  and  bars 
product  labSty  Imwits  against  nsnat  for  dewi  up  of  past  and  future  MTBE  contamlnatkin. 
Even  thoud^  the  bW  elkninatea  the  oxygen  requiremeflt  ki  RFG.  refiners  can  use  as  much  or 
as  mtle  MTBE  as  they  want  wHti  impunity.  Dirty  air  areas  will  conbnua  to  refuse  to  adopt  RFG 
for  tear  of  MTBE  contaminatkNi. 

Previsions  in  the  legislatton  wouU  undercut  dean  air  protectkirts.  as  Is  discussed  m 
the  attached  statement  by  Davkl  Banm  of  Earthjustice.  The  biH  prevents  dirty  air  aneas  from 
adopting  attemative  dean  fuel  requirements  wttwut  MTBE  such  as  that  used  successfully  in 
Atlanla.  H  parmtta  RFG  fuels  marketers  to  exceed  RFG  volatility  requirements  up  to  20  days 
each  ozone  aeason  {Fuel  volatility  could  reach  25%  above  spedfkations).  In  addition,  the  bHI 
slows  EPA  to  extend  smog  deanup  deadlines  ior  meeting  both  the  one4iaur  and  eight-hour 
heaHh  standard  wHhout  requlrirtg  addttional  decmup  measures.  The  edensk>n  criteria  are  so 
vague  that  dozens  of  areas  m  over  26  states  may  be  abia  to  delay  compHanca  with  the  ozone 
■twdard. 

T>ie  Ml  alows  EPA  to  delay  dirty  air  areas  In  westam  Michigan  from  being  Identified 
and  lubiect  to  elght-liour  smog  dean  up  requitemerrts,  and  fails  to  indude  rr 
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protect  sir  quality  from  smog  increasea  thai  may  coma  from  dramatically  increasing  athaml 
use  In  conventional  gasoline  rsquired  by  the  Renewabia  Fuel  Standard  (Title  XV).  espaciaKy 
in  areas  that  exceed  the  eight-hour  ambient  air  quality  standard  ibromne  (smog). 

WhyMTBE? 

Because  ol  serious  air  pollution  OigBeting  smog  alerts  in  many 'non-attalnmenT  areas 
around  the  nation,  EPA  began  investigating  ctianges  in  fuel  supplies  ttiat  could  result  hi  ak 
quality  ImpitivementB.  For  many  years  EPA  was  Investigating  the  poasUe  widespread  use  of 
mettienol  (a  chemical  cousin  of  ethanol)  as  a  fuel.  The  petroloum  Industry,  on  the  other  hand, 
had  another  ides:  rafonnulated  gasoHnethatwas-producedfrnm  a  byproduct  fracUon  of 
petroleum  cracking  that  tor  years  had  litHemariiet  called  nwlhyt  tsrt-butyl  eAhar  (MTBE). 
MTBE  could  be  used  as  an  'oxygenete,'  etements  of  Itm  pemleum  industry  argued;  and 
would  reduce  cartx>n  monoxide  emisslona  and  ozone  levels  in  Ihe  atmosphere,  leading  lo  air 
quality  benefits. 


19«CtoanMrActA 

In  enacting  the  Clean  Air  Act  Amendments  (CAA)  of  1990.  Cortgress'required  ttie  use 
ot  oxygenates  in  gas,  in  order  to  bnprove  sir  quality,  Theuseof.oxygenalesrrakesgastium 
deaner.  Tlw  oxygenate  requiranwnt  also  was  enacted  In  part  because  Congress  hoped  lo  ' 
give  a  big  boost  to  the  effianor  industry,  which  can  use  disWIed  tiiomBBs' to  make  this 
ateohol.  Instead  of  switching  rrwstly  to  ethanol.  ttie  petroleian  Industiy  ctioee  to  use  I^TBE  m 
Ihe  oxygenats  of  chok».  MTBE  use  skyrocketed  (see  figure  1 }.  By  1998.  MTBE  became  the 
second  most-produced  organk:  chemical  in  the  U.S.,'  with  about  10  miffion  geflons  used  car 
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EPA  BUM  nbbon  PmmI  on  MTBE 

EPA's  Btue  Ribbon  Panel  on  hTTBE  condiKted  that  the  Refonnulated  Gasoline 
Prooram  (RFG)  estaUtahad  h  Km  Claan  Air  Act  Amendments  of  1 990  "has  provkted 
sdnlantlal  reductkms  In  l)w  enilaaions  of  a  numtwr  of  air  pollutants  froni  motor  vehicles. .. .' 
Tho  tetluctiom  worn  graatar,  in  bet,  than  lagaRy  required.  The  panel  also  noted  that  Ihere  Is 
disagreement  about  the  predM  rale  of  oxyoenates  (such  as  MTBE]  In  attaining  Iha  WG  air 
quality  tMnefiU,'  though  oxygart^ed  hiais  did.  the  panel  condudad,  probably  reduce 
emissions.  But  In  taige  because  of  Ihe  water  quality  pmbiems  caused  by  MTBE,  the  panel 
recommended: 

•  'Action.. .to  reduce  the  use  of  hTTBE  subslantlaRy  (wHh  some  msmtwrs  supportinQ  its 
conqiMa  phase-out),  and  action  by  Congress  to  darlfy  federal  and  state  authorjly  to 
regulate  and/or  efim^wle  the  use  of  gasoline  additives  that  threaten  drinking  water 
supplies; 

■  'AcKon  by  Cortgress  to  renwn  tfw  current  2  percent  oxygen  requirement  to  ensure 
that  adequate  fuel  suppfes  can  be  blended  in  a  cost-eflecUve  manner  while  qulddy 
reducing  usage  of  MTBE;  and 

*  'AcUonby  EPA  to  ensure  that  ttiere  is  no  loss  of  cun^nt  air  quality  t>enefits.' 
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Sarious  Concerns  about  Water  Quality 

While  MTBE  may  have  conlributad  to  improved  air  quality  in  some  communitira.  Um 
bad  news  is  that  MTBE  ts  extremely  solutile  in  water,  tar  more  solutile  than  hydrocartxxi 
components  such  as  benzene,  totuene,  and  xyferte  (see  Figure  2). 

Industry  Knew  Long  Before  1990  CAA  Amendments  MTBE  Was  a  Problem 

As  discussed  at  length  in  Part  3  in  this  testimony.  Internal  oil  industry  documents  Ih 
were  onty  released  m  titlgallon  show  that  the  oil  indusny  well  aware  of  MTBE's  waler- 
conlamlnating  properties  before  the  1990Clean  Air  Act  Amendments.  These  documerrtsa 
11 
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show  that  the  fnduslry  w«  awara  that  spflls  or  leaks  containing  MTBE  ipresd  very  tast,  and 
ware  extremely  dHlicull  and  expensive  to  dean  up.  Indeed,  by  1901 ,  a  Shell  Boentist  wrote 
an  intern^  report  on  an  MTBE  contamination  pmblem  and  the  difficulties  of  cleanup.  The  joke 
inside  S)mI  was  that  lyTTBE  really  stood  for  'Most  Thinge  Bkidesracle  Easier;'  later,  other 
versnns  of  the  joke  circulated,  «icludlng  'Menace  Threatening  Our  Bountiful  Environment,'  or 
'Major  Ttweat  to  BellBr  Eamlnga.' 

These  and  many  ether  fads,  documents,  and  testimony  were  considered  by  the  jury 
that  found  thai  ihera  twes  *clear  and  convincing  evidence'  in  the  Soutti  Tahoe  case  that  Shell 
Oil  and  Lyondel  Chemksl  Company  (ARCO  chemical  Company)  acted  'with  meiKe'  in 
seWng  gasoline  contairting  MTBE  boti)  tieca  use  it  was 'detective  in  design' tjecause  the  risks 
of  haim  outweighed  Its  benefits,  and  because  of  their  failure  to  disclose  the  threats  posed  by 
MTBE.^  Savwal  ottwr  ol  company  defendants  opted  to  settle  Die  case  befiare  these  findkigs 
were  rendered. 

Other  MTBE  Chemkal  Couehn  May  Also  Preaent  Probtoma 

Other  ethets  being  considered  as  gasoline  addiUves,  such  as  ethyl-tert-butyl  ether  (ETBE). 
Ift-mnH  mMvfl  ether  (TAME),  and  di-isoproyt  ether  (DIPE)  also  am  extremely  soluWe,  like 
MTBE.  (Figure  2).  The  high  solubility  of  MTBE  has  lead  to  wklaspread  contaminaUon  of 
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WIdasprud  MTBE  CrnitamlnaHon  of  Watar 

According  to  estimates  fiom  U.S.  Geological  Survey  (USGS}  experts,  there  may  be 
250.000  leaking  underground  storage  tank  (LUST)  releases  oT  hfTBE.'  Ptpdine  retoBsee, 
gas  Bpllls.  and  other  sources  also  conlsmirate  groundwater  and  suibce  water  wHhMTBE. 
US6S  esbmstes  that  about  35%  of  community  water  system  wells  are  located  within  1  km  of 
a  LUST  (9000  wells).' 

Recent  (March  2003)  USQS  data  Indicates  that  about  3%  or  groundwater  w^e  In  the 
U.S.  contain  MTBE.  and  about  5%  ot  source  waters  contain  MTBE  (FIGURES  3  &  4).* 
Testing  also  indicales  that  MTBE  is  often  f[>and  in  tap  water— about  9%  Of  water  suppHes  in 
(he  Itorthaast  that  wars  tested.'  About  1 5%  of  drinking  water  In  the  high  MTBE  use  arsss  in 
the  Northeast  contained  MTBE '  Most  is  found  at  relatively  kiw  levels;  about  1  %  of 
northeastern  dnnklng  water  exceeded  the  tow  end  of  EPA's  advisofy  level  (20  ppb),' 
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RGURE3 

uses  DETECTIONS  OF  MTBE 


FIGURE  4:  FREOUENCy  OF  DETECTION  OF  MTK 


i~A    ^M    m» 
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HMlth  Concama  With  MTBE 

MTBE  contamination  of  drinking  water  po9e«  hsaRh  concerns,  but  as  Is  usualy  Inis 
witti  chemicBl  contaminants,  there  remains  some  uncertainty  as  to  tiow  sorious  these  rlslis 
are.  EPA  has  tbund  that  MTBE  may  be  a  carclnogmi.  but  has  not  reached  a  final  verdict  on 
ttie  issue.  There  have  been  reports  of  acute  human-health  aftocts  of  MTBE  such  as  nausea, 
dizziness,  and  headaclMS  by  people  exposed  to  UTBE-conlaliiIng  fuel  vapors  In  air.  (hough 
some  argue  that  these  symptonu  have  not  been  dearly  linked  to  MTBE  expoeure.'*  The 
humsn-heatth  effects  of  long-term  Inhalation  or  oral  exposures  to  MTBE  are  untnown." 
hkwever.  there  Is  some  evidence  of  possibis  reproductive  and  dewtopmerital  effects.'^ 

There  are  no  publlshad  studies  evaluating  MTBE  and  cancer  In  humans,  tiut  MTBE 
has  been  showntocausecancerin  rats  arvl  mice  exposed  byinhalatkxiDrorally.^'  Federal 
agency  reports  indcats  that  MTBE  shoukj  be  regarded  as  poslr)g  a  potential  cary^r  risk  to 
people  based  on  animal  cancer  data. ^*  AHhougti  EPA  has  condudad  that  "MTBE  poses  a 
potemial  for  human  carcinogenldty  at  high  doses*  tweed  on  animal  data.  EPA  says  that 
these  anln>al  data  'do  not  support  confident,  quanlitaUve  estimation  of  risk  st  kiw  exposure*'* 
EPA  has  based  Its  Drinking  Water  Advisory  upon  taste  and  odor  threshokis  (20  to  40  vfj/L)  in 
humans,  and  tias  nol  yet  established  any  enforceable  health  standard  for  MTBE.''  Consumer 
re|ectk>n  due  to  taste  and  odor  of  MTBE  often  has  been  a  factor  In  water  utility  decisjons  to 
slop  using  or  lo  treat  water  sources  contaminated  with  MTBE. 

Stale  Actlona  Banning  or  RMtrtcOna  ITTBE 

In  response  to  widespread  concerns  about  MTBE  corrtamlnation,  at  least  17  States 
have  adopted  bans  or  serious  restnctionG  on  MTBE  usage,  and  two  have  required  intensive 
studies  of  MTBE  contaminatkin. 
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IB  is  an  uniant  HMd  lor  Mwal  lagisMlon  ttwl  would: 

'    Ban  knBE.wimnmlnMnlng  air  ipjaMy.  Cangna»neeiia  to  Step  in  ma  enact  a  doar 
hRBE  ban,  but  shouU  accompany  Ihls  with  a  raqulrenwnt  that  air  quality  ben^ils  ot 
refbnnuMed  gn  not  be  raducad.  Wlt»a  thare  have  bean  huge  polutlon  reductions  in 
■moe  and  canc«-c«ualng  air  trades  from  the  swttdi  to  reformulatad  gasdlne. 
CongresB  can  no  longer  Ignore  the  harm  being  dona  by  gasollna  and  KfTBE  lealOng 
into  drtMig  tmlar  supples.  Oil  rannera  have  Itte  aUMy  to  produce  oasoKne  ttiat 
acNetw  lust  a*  much  air  polutlon  raAictlon  wWwut  oxygerates  such  as  MTBE.  but 
ttte  lew  cunently  mandates  thait  use.  Congress  should  act  nnniadiat^  to  repeal  (he 
mandate.  It  makes  no  sense  to  have  a  patchwork  approach  to  this  proMem  with  15  to 
20  stataa  banning  MTBE:  IT  Congress  doeani  act  and  state  bans  go  Into  effect  this 
could  create  needless  confuston  ami  burdens  for  consumers. 

'  PmMilloloompar^ea^vmpmdudngafualthatialeasalleaivsalredtJdngsmogand 
toxfc  B/^poHutanb  fun  0M  RFC  soW  (oifay  wrtwn  Itiey  remove  oxygenates.  We  do  not 
need  to  take  a  step  badorard  in  comtiatfttg  air  polutkN)  In  order  to  protect 


^Mnale  ffie  2%  oxygen  mandate.  We  agree  with  nt 
^oups.  and  API  that  Congress  must  lift  the  oxygenate  requirement  (and  ban  ItTTBE) 
wtile  mantainlna  air  quality  t)eneflts. 

Giva  EPA  elaer  auttiofltv  Uj  raaiMe  fuel  addiSvea  based  upon  ^  and  imteroual^ 
Impacts  (the  prevbus  Senate  enetgy  bHt  would  have  embodied  this  authority:  the 
id  not). 
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■    No  othanol  mandsfe.  The  legislation  tiwuU  set  standards  fbr  QsaoHna  perfonnsnce. 

rather  than  mandate  a  particular  scAjtion  to  the  prablem. 
•    BM0uregeu8*ofdaBn,nfwwRl)feM)ftra<smKfelhxnlitomsn,  which  reduce  ^Dbal 

wannino  whAe  Irnproving  air  quaWy  and  reducing  water  risks. 
No  Wahwr  or  Prawnpflon  of  StM  or  Ottwr  LMbHity  for  Fuel  ContamliMllan 

Our  moat  overwhelming  concern  is  ttiat  the  legislation  ehouldiigt  Induda  any  wahnr  or 
preernpbon  or  stale  or  other  llabllty  for  rerwwabte  fuols  or  MTBE.  LegMaUon  iridudlng  a  ao- 
called  "aafs  hartwr*  provision  would  prsempt  state  law  and  etiectlraly  ramove  tools  MailBble 
to  stales  and  munidpBiitlas  to  remedy  tap  water  contamination  problem*  horn  hiel  oontalntng 
'ranewnble  fuels/ Such  a  pravMon  «iMld  block  lawaulls  aleging  that  gesobw  Is  a  datacUva 
in  design  or  mMtufacture  tMcaina  K  contains  such  renewable  fueto.  A  stmlor  Sartale 
measure  previously  was  anawered  by  a  House  corrfarees'  offer  Ifial  wouU  have  anpanded 
this  waiver  of  llattility  and  preemplion  to  MTBE, 

Such  a  waiver  of  liabllty  aixj  preemption  of  State  law  Is  an  unaccaptabte  overraacti 
that  wHI  hurt  Ihe  put)lic,  kx»l  govsnxnants.  the  environment,  and  wHl  encourage  InrMfxinsUa 
coiporate  t>ahavior.  As  the  South  Tahoe)ury  found  after  an  extensfva  trial  and  review  of  an 
enonnouB  number  of  indusliy  documents  and  wttrasses,  many  In  Hie  oy  Mustiy  knew  of  the 
rtsks  of  MTBE.  and  Irresponsibly  ^ed  to  act  or  to  warn  the  public  or  Ihair  cusloniera. 

Well  before  Congress  enacted  the  1 990  CAA,  the  ol  industry  was  aware  of  the  risks 
posed  by  MTBE  to  water  suppllos,  of  tha  difHcutty  of  cleaning  up  spO*  and  leaks,  of  llw 
persistence  of  MTBE,  and  of  the  tact  that  many  oH  storage  tanks  ware  leaking.  Bements  of 
the  oH  Industry  knew  of  proUems  a  tong  bme  ago,  and  according  to  the  Califbniia  Jury,  acted 
"with  malice'  in  faing  to  dlsck>sa  tliese  ridts.  As  between  this  highly  culpable  oil  ktdustry  that 
knew  about  the  problem,  faffed  to  remedy  rt.  and  profiled  from  tha  sale  of  their  defective 
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piDduct  and  the  public  watsr  auppltes  that  had  nothing  to  do  with  creating  the  problem,  and 
¥ioul(ttwvetobilheircuttomarsloramedyit.who8houldpayf6rthecloanup?  Oearlv.lhe 
o«  induatry  stKMtld  not  ba  let  oft  tha  ttook  for  this  liabglty.  Why  deny  an  Important  tod  to  local 
government  and  water  utlWea  to  address  this  important  drinking  water  quality  and  potential 
health  proUem? 

A  HatXity  waiver  and  praetnpSon  also  wouU  create  unacce|:tabla  Incentives  for 
manufadLirara  to  inb'oduca  defective  products.  What  wil  be  the  ne«t  MT6E?  TAME7  0IPE7 
ETBE?  Why  do  the  rwwwable  fu^  manufacturers  need  such  liability  pnjtactionT  Do  Itiey 
know  of  prtAlems  wKh  their  products  that  they  are  not  lelllna  Congress  or  us  about,  much  like 
the  ol  industry  was  not  very  torthcomkig  about  the  proUema  wHh  MTBE  before  It  came  into 
such  widespread  use? 

The  petroleum  htdustiy  is  dearty  in  iMSt  posaion  to  know  atMUt  and  to  take  action  to 
avoM  another  lulTBE.  Indusby  must  have  the  incenlivs  to  minimize  the  impacls  of  new  fuel 


In  a  previous  congress,  there  was  a  strong  alliance  behind  a  sensible  solution  to  the 
MTDEar)doxyoertateproblem,wl)kli  Included  API.  The  liability  waiver  and  preempfionwas 
added  after  that  deal  was  cut,  and  Is  a  deal  breaker.  We  oppose  any  legislation  ttiat  contains 
the  provision  as  part  of  the  energy  bR. 
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PART  2 


Ttara  Is  anolhar  threat  to  drinking  water  and  ground  watar  by  chemicals  alSD  used  in 
gatoline  and  diesel  fiiel  that  is  Morthy  of  discussion  and  protective  action  by  Congress. 
Hydraulic  fracturing  is  a  well  developnient  process  that  is  designed  to  increase  the  yield  Of 
nabiral  gas  from  underground  rock  formations,  including  coal.  Fluid  is  Injected  down  a  wel 
and  into  a  rock  brmalion  at  very  high  pressure  In  order  to  break  up  the  rock  fbrmatton  and 
enable  more  gas  to  flew  toward  the  well  after  all  the  groundwater  has  been  removed. 

HydnaulK  fractuhng  fkjid  commonly  contains  many  toxic  ctMtnicals  that  pose  a 
significant  threat  to  underground  sources  of  drinking  water.  The  carcinogen  beruene.  and 
MTBE.  diesel  fuel,  and  many  other  chemicals  are  kriown  to  be  used  in  hyc^ulk:  tracturing 
fluids.  It  IS  well  known  tf>3t  very  small  volumes  of  potent  chemk^als  like  beroens  and  MTBE 
can  contaminate  mlllkxis  of  liters  of  ground  water.  In  recent  years,  that  has  been  paintuly 
obvious  as  MTBE  contaminated  ground  water  and  surface  water  aatms  (he  country.  Just  28 
tablespoons  of  MTBE  coukl  contaminate  mHHons  of  liters  of  ^ound  water  at  concentratkmi 
that  woukjrerxter  it  unusable."   It  is  important  to  note  that  the  large  numbw  of  coal  bed 
methane  wells  planned  in  the  US  are  of  partkMlar  concern  because  their  depths  are  relatively 
shallow  and  10  of  the  11  coal  basins  in  the  US  are  likely  to  lie,  at  least  in  part  within  existing 
undergraund  sources  of  drinking  water." 

A  report  by  EPA  revealed  that  many  of  the  estimated  concentrations  of  chemicets 
used  in  hydraulic  fracturing  nuklG  at  the  edge  of  the  fnachiring  zone  exceed  ttie  drinking  wator 
maximum  contaminant  levels  (MCL)  -  even  with  an  estimated  dilutbn  affect  of  30.^*    The 
EPA  report  reveals  that  Ihe  eGtimated  concentratkjn  of  tfie  carcinogen  tmnzsiw  Is  twice  the 
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drinking  vntorMCL  TTwaairiMfcdCTnCTrtritensofoftgdtwnkalaeiioeadtheirMCLsby 
much  VMiar  fadora -431  Inws  ths  MCL  hi  Iha  caM  of  irattiMWI.'' 

Thera  ■•  a  Mty  imMd  iwn4w  cf  Mnpiical  sdenHc  shaliu  »iri  hava  ovalualact  the 
behavior  of  ttwascheincals  In  the  sutnwtece  and  their  cAMls  on  grauMtmlerqually.  The 
lD)dc  chofTfeato  tnad  in  ftackiring  fluid  can  to  conGnuoiB  sources  ol  gnwnd  «mlar 
contamhaSon  sines,  as  9te  EPA  report  reveals,  m  mudi  as  38-75%  of  fiactiHing  (kiMs 
Fsmaln  in  thagmund." 

Mtar  briofng  aofne  st^frem  Hie  HouGeEneigyA  Convnarce  oommHee  in  2002,  i 
was  dKowrad  tat  B>A's  cahnMtom  Ibr  eabmalad  sutMurtaca  conoarAalMrw  of  chaini^ 
cf  conceni  «Mra  based  on  v^ues  that  «»ttie  not  conaistant  wftt)  data  in  their  Teport  that 
resulted  In  eattwatsd  nmcenballuitt  10  Bnws  tower."  "  A  Januwy2a03artictsin 
Envhttmental  Sdence  A  Technology  includes  the  suggestion  by  e  USGS  hydralogist  that 
EPA's  dkition  factor  0(30  is  not  justified  and  that  even  if 'only  20-30%  of  the  rracbifing  fluids 
remafci  in  the  formation  and  Hie  fluids  include  diesei  fiiel,  the  aquiter  ttouM  tw  destroyed 
because  the  dieeel  tvH  remain  as  a  contaminant  ftx  generatioos.' " 

The  near-impossi)ffity  of  deaning  up  underground  sources  of  drlrMng  water  once  they 
have  become  contaminated  is  precisely  vt^y  Congress  acted  v^  precaution  to  protect 
ensting  and  future  sooTcas  of  drinking  water  ii  the  Underground  Injection  Control  provisions 
of  the  Safe  IXnking  Water  Act  Preventing  widespread  contamination  of  drinlmg  water  Is  tar 
less  expmsfve  than  attempting  b  dean  it  up  latere 

EPA's  Congressiorallr-chartBrad  Nabonai  Drinking  Water  Advisory  Cound. 
comprised  of  representaUvss  of  ttie  water  industry,  stale  and  local  goveRHnenIs,  public  tieallh 
experts,  consumers,  environmental  groups,  and  cttisrs.  unarumouBly  adopted  a  resolutton 
Daceniber  12. 2002  urging  the  Administrator  to  worti  through  voluntary  and/or  regulatory 
means  as  appn^priate  in  order  to  eliminale  the  use  of  diesel  fuel  and  related  add ItiveE  in 
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frecluring  fluids  that  are  emplarad  in  geologk:  formaUoro  conlalniTV  touite*  of  dinldng 
water.'  Furthernxm,  IheNatnnal  Ortnlms  Water  AihntoryCoundluigad  (he  AdminMi^ 
to  defend  as  neoesiaiy  the  US  EPA's  existing  authortty  and  diacradon  to  Implainant  the 
Underground  Injectkxi  Contra)  Progism  in  a  mann^  that  advances  (he  p«<olsctlon  of  our 
ground  water  resources  from  contamination.' Support  tor  oversight  of  state  Undeiground 
Injection  Contiol  programs  t>y  EPA  is  growing  in  many  states  as  they  face  eertous  budget 
shorlaoes." 

Wo  aia  very  concerned  at)out  provisions  in  the  tegistation  that  addrsssas  ttydrauic 
fracturing.  EPA  should  conduct  meaningful  lield  InvesHgaltons  that  Include  ooVactton  and 
analysis  of  groundwater  samples  and  Instalalion  of  rrMMiitoring  nwls.  In  addition,  EPA  must 
retain  its  authority  to  oversee  state  regulation  of  hydraulic  (rac^ring  through  ttwUndargniund 
Injection  Control  program  to  preveift  contamination  of  underground  sources  of  drinking  WMlar 
-  consistent  wth  Congress'  IntentiDnal  precauttonaty  action  via  the  Safe  Ortnkkig  Water  Act 
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PARTS: 

MTBE: 

WHAT  T>e  (ML  COMPANIES  KNEW  PMD  WHEN  THEY  KNEW  n* 

InlMral  tnduttry  DocunMnti  Are  Rvwrtting  TTm  MTBE  Polutlan  Stoiy 

In  2002,  the  Emrironmsntal  Working  Group  released  a  report  summarizing  a 

ssriss  of  intBmal  ol  industry  docurr*ents  that  higNight  the  trtje  story  at)out  MTBE.  That 

report,  avaiabte  in  fall  at  wwwewQ.ofO.  is  wtcarpted  in  Itiis  section  of  Itw  testimony 

(web  Rnks  to  electronic  versions  at  the  industry  documents  dtod  in  ttvs  testimony  are 

indudad  for  naadeis  of  the  etectronic  version  of  ttie  testimony;  readers  or  tbs  written 

testimony  can  access  these  document  at  itte  wetnlte^bove). 

The  proposed  legislatian  would  strictly  Hmrl  ol  company  Hatiiity  for  contaminating 

groundwater  in  at  least  35  states  with  MTBE.  The  industry  says  ifs  only  Mr  to  shield 

MTBE  makers  from  lawsuits,  since,  tliey  daim.  It  was  the  government  that  mandated  cA 

companies  to  refomulale  gas  with  MTBE  In  the  first  place,  to  dean  the  air. 

But  a  diSefent  story  ttas  emerged  from  interna  irtdustry  docunwnts  and 

depositions,  made  pobUc  in  racent  successliil  lawsuits  txoughl  by  cities  and- 

Communitlesfor  a  Batlar  EnwrDnment  that  want  oH  companies  to  pay  to  dean  up  water 

made  uDdrinkablB  and  unfieatthy  by  MTBE.  The  documei^  provkled  by  lawyers 

involved  in  the  WgatiDn  show  Ihat  the  oil  Industry  itself  lobbied  hard  fiar  the  MTBE 

mandate  because  they  madelhe  additive  and  stood  Id  proflL  A  top  ARCO  executive 

admitted  under  oath,  The  EPA  did  not  iniferte  refonnuiated  gasoline.. .'  He  clarified  that 

the  oil  industry...  brought  this  [MTBE]  fonvard  aaan  aRemalive  to  what  the  EPA  had 

inlUally  pnaposed.'  fExcarpt  |  Full  document] 
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By  1 986,  the  oil  industry  was  adding  54.000  barrels  of  MTBE  to  gasoline  each 
day.  By  1991 ,  one  year  before  the  EPA  requirements  went  Into  effect,  the  industry  was 
using  more  than  1 00,000  barrels  erf  MTBE  per  day  In  fefomwlated  gas(riifw.  YM  secret 
oil  company  studies,  conducted  at  least  as  early  as  1930,  showed  the  Industry  knew 
that  MTBE  contaminated  ground  water  In  numenxjs  locations  where  it  was  used. 

OH  companies  are  pressing  Congress  fOT  liability  protection  because  hundreds  of 
communities  have  serious  Ml^E  contamination  problems,  and  company  docurmnts  an 
coming  back  to  haunt  them  in  the  courtroom.  In  April  2002,  the  documents  convinced  a 
California  Jury  to  find  Shell,  Texaco.  Tosco.  Lyondelt  Chentkal  (ARCO  Chemkal),  and 
E<)ulk]n  Enterprtses  liable  for  selling  a  defective  product  (gasoline  with  MTBE}«Me 
failing  to  warn  of  its  poNuton  hazanj,  forcing  a  S60  million  setUemertt  with  ttra  water 
district  for  South  Tahoe.  [View  documgnt]. 

The  Govammant  Made  Us  Do  tt" 

As  noted  earlier  In  this  testimony,  MTBE  is  an  'oxygenate'  that  makes  gasoline  Ixim 
cleaner  and  more  efficiently.  Unfortunately,  it  is  also  a  foul4asting,  nast>^«iTieaing, 
potential  carcinogen  that  spreads  rapidly  when  gasoline  escapes  from  leaky 
underground  storage  tanks,  contaminating  sources  of  groundwater  and  drinking  water 
from  New  York  to  Califomia  IView  document!.  Once  In  soil  or  water,  MTBE  t>Fealcs  down 
very  slowly  while  it  accelerates  the  spread  of  other  contaminants  in  gasoline,  such  as 
benzene,  a  known  carcinogen. 

Some  communities,  induding  Santa  Monica  and  South  Lake  Tahoe.  Calif.,  face 
lens  Of  hundreds  of  miUions  of  dollars  in  costs  of  cleaning  up  MTBE  or  repiacins 
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axManwiOted  wMbt  M^jfjlies.  At  toast  1 7  states  already  have  passed  meaaures  to  ban 
or  signMKanly  Irr4  the  use  of  WTBE  n  gasoine;  bNo  more  haw  required  Msnsive 
studtes.  We  beiavfl  «ie(  a  federal  tian  is  mom  a  questkm  of  whan  than  ir. 

Preesure  is  buidmg  to  folow  the  toad  of  many  states  and  ban  MTBE  naHonaly 
by  the  year  2(X)6.  IMenibere  of  Congress  from  com-produdng  stales  support  the  phase 
out  in  pert  because  eSianol  made  from  com  is  the  prwnary  KTBE  substittita.  OHiar 
msmbera  sympathetic  to  ol  Industry  concerns,  in  Hjm,  are  demanding  ttiat  any  ben  on 
hfTBE  shietd  to  makera  frorn  pnxluct-dafect  Itablily.  Tha  proposal  appaierdy  would  not 
preclude  suits  against  partias  responsiito  tor  aaowing  MTBE  to  toak  from  storage  tanks. 
tait  nouM  provide  immwiily  tmm  suits  dainning  that  MTBE  ilssirwBs  a  defecthe  product 
-  precisely  (he  charge  that  won  8  S60  mMon  settlement  for  the  South  Talwe  Water 
Distiict  this  year.  The  juy  in  that  casefound  five  ol  and  dwmical  comparries  iable  for 
Baling  a  defective  product  -  MTBE  -whie  MHng  to  warn  of  its  pollution  risks.  [Vigw 


TTm  MTBE  Papen 

The  paper  tral,  dating  at  toast  to  1960.  lals  a  different  story:  How  the  ol  cnmpanles 
took  a  byproduct  fractkHi  of  gasoline  raining  that  had  Jittto  proMaUs  use  and  created  a 
profit^rie  mariceL  Baginnng  in  the  mid-ISSOs.  well  in  advance  of  the  1992  fedarsi 
mandate  to  teformulate  gasoline  to  meat  the  standards  of  the  Clean  Afr  Act,  etomsnts  of 
Ihe  petrodterracal  industry  promotad  MTBE  to  U.S.  and  stato  regulators  as  the  additive 
□fchokw. 
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Thousands  of  pages  of  tntemal  documents  and  sworn  deposttions  fmn  the 
(MOducars  at  Shal,  Exxon,  Mobil,  MICO.  Owvron.  Unocal.  Texaco  and  Tosco  (now 
Valero)  have  conw  to  light  through  a  lawsuit  by  Conununltias  fix  a  Batter  Envirorwnant, 
a  CalHomla  public  interest  group.  Many  of  the  same  documents  ware  used  In  a  ault  by 
Ihe  South  L^ke  Tatxie  Water  District  against  four  oil  companies  and  LyondeU  CInmical 
Co.  of  hlouston  (ARCO  Chemical  Company),  the  riation's  largest  tJTTBS.  producer.  In  0w 
CBE  suit,  several  of  the  companies  settled  by  agreeing  to  clean  up  IrfTBE  BpUls  at  more 
than  1 ,300  California  gas  stations:  the  others  continue  to  contest  ttie  case. 

In  2002,  a  jury  in  the  Tahoe  case  found  LyondeH,  SheH.  Texaco,  Equlon.  and 
Tosco  guilty  of  Inesponslbly  manufacturing  and  distributing  a  product  they  kntm  would 
contaminate  water.  In  addition.  Hie  jury  found  t>y  'dear  and  convbidng  avidenca'  thrt 
both  SheH  Oil  Company  and  Lyondell  Chemlc^  Company  acted  witti  'maNce'  by  MKng 
to  warn  customers  of  the  almost  certain  environmental  dangers  of  MTBE  water 
contamination.  (View  documenll 

In  an  int^view  with  TTie  Sacramento  See,  the  jury  foreman  said  ha  found  the 
MTBE  papers,  which  demonstrated  the  industry's  early  Ivimtedge  that  MTBE  would 
threaten  water  supplies  'among  the  most  compelling  evidence  he  recorded  m  635 
pages  of  handwritten  notes.'  The  foreman  stated  that  ftjhare  ware  lesaona  to  be 
learned,  but  (SheU)  didn't  (learn  them)  because  it  saw  money  to  be  made  ki  aalNng  «m 
product'  After  the  jury  verdict  establishing  liability,  but  before  the  jury  could  aassss 
monetary  damages,  the  companies  settled  the  case  for  $60  miWon. 
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oil  CompwilM  Kmw  HTBE  vita  ■  ThrMi  to  WMm^  Supplies 

Even  though  hfTBE  was  not  daswfied  as  a  potential  cause  of  cancer  in  huntans 
until  1995,  refiners  knsw  much  eaiiier  that  rls  powerfully  foul  taste  and  smell  meant  that 
smati  concentrations  could  render  water  undrinkat)le,  and  that  once  it  got  into  water 
supplies  H  was  aR  but  impossible  to  dean  up.  A  Shell  hydiogeologist  lestllied  In  tha 
South  Lake  Tahoe  case  that  he  first  dealt  with  an  MTBE  spill  In  1980in  Rockaway,  N.J.. 
wtwre  seven  fJtTBB  plumes  were  leaking  from  underground  sbHsge  tanks.  lExcerpt  | 
Fi^l  document)  By  1981 ,  when  ttw  Shell  sdenttst  wrote  an  Intsmal  report  on  the 
Rockaway  pkwnes,  the  joke  inside  Shell  was  (hat  MTBE  reaNy  stood  for  'Most  Things 
Bkxtagrade  Easier. "  Later,  other  versnns  of  the  joke  circulated,  including 'Menace 
Threatening  Our  Bountiful  Environment,*  or  apropos  to  the  present  attempt  to  limit 
iabftty,  "M^or  Threat  to  Better  Earnings.*  I^iceerpt  |  Ft^  document]  and  lExcerpt  |  FuH 
documentl 

In  1983.  Shell  was  one  of  at  least  nine  companies  surveyed  by  a  task  force  of  the 
American  Pefroleom  Instituia  on  the  environmental  fate  and  health  effects'  of  MTBE 
and  other  OKygerotes.  Sheirs  Envimnrtwntal  Affairs  department  replied  to  ttie  trade 
associafion:  'In  our  spill  situation  the  MTBE  was  detectable  {l>y  drinking)  in  7  to  1 5  parts 
per  bUlkin  so  even  if  It  won  not  a  bcfor  to  ttoalth.  H  stW  had  to  be  removed  to  bekiw  the 
detectable  amount  In  order  to  use  the  water.'  (emphasis  added).  IVtew  documenti  TTm 
survey,  the  rosults  of  whh:h  were  later  distributed  to  all  API  members,  asked  for 
Irtforrnalion  about  the  number  and  extent  of  spills,  chemical  analysis  of  the  spUl  and  the 
contaminated  water,  and  health  effects  to  people  in  the  communitv. 
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Clearty,  Shell  was  not  the  only  company  th^  knsw  atxiut  MTBE  protdems.  An 
environrrwntal  enghaerfbr  ExxonMoM  (the  companies  maFged  in  1999)  tnfifiad  thtf 
he  learned  oT  MTBE  contamination  from  Exxon  gasoline  In  1 9SD,  when  a  tanli  leak  n 
Jacksonville,  Maryland,  fouled  wells  for  a  planned  subdivision.  The  ExNonMobU 
engineer  said  It  was  learned  ^BE  had  also  leaked  into  the  subdiviskxi's  weHa  from  a 
Gulf  and  an  Amoco  statbn.  |Viev>  document) 

Storage  Tanka  Warn  Known  to  ba  Leaking  In  tlie  1970s  and  1980s 
Refiners  also  knew  that  underground  gasoline  storage  tanks  were  susceptSDe  to  leaks, 
a  tect  that  woukj  amplify  the  problem  with  MTBE.  In  1 973,  an  Exxon  FSport  on  tfie 
problem  sakj:  the  subject  of  underytound  leaks  at  servica  statkxis  is  one  of  growfcig 
concern  to  gasoline  marketers.  Large  sums  of  money,  time,  and  efiisrt  are  axhaintad  on 
a  continuing  basis  in  the  tocatran  and  detecton  of  letting  tanks  and  irtes.'  [Excerot  | 
Full  document! 

In  19S1,  an  ARCO  memo  sakf  leaking  tanks  were 'a  major  [miblem....  Ttw  Issue 
is  essentially  a  health/safety  and  environmental  one.  Escaping  vapors  can  seep  Mo 
basements,  sewers  and  cor>duits,  creating  not  only  a  nuisance  but  the  danger  of 
explo»on  and/or  firs.  Escaping  gasoline  also  enters  and  pollutes  the  water  table. 
(Groundwater  is  a  major  source  of  the  U.S.  water  supply.)  Certain  chemkals  In  gasoHttt 
(namely  ttie  aromatics  like  benzene)  may  be  cardnogenk;  or  toxic  In  certain  quanfibei.' 
[View  documenti 

By  1960.  Exxon  had  an  annual  testing  program  for  tanks  and  found  ttwl  27 
percent  were  leaking:  two  years  later  the  failure  rate  was  up  to  38  percent.  (View 
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ctocumentl  In  1961.  Shel  and  AR(X).  the  Brrt  refiners  to  add  MTBE.es&natBd  that  20 
percent  of  at  U.S.  underground  storage  tanks  were  leaking.  IView  doojnwntl  Five  yeuv 
laler,  in  1988,  the  EPA  concurred.  (Excenit  |  Full  documentl  Prior  hnowledgB  trf  the 
extent  of  leatdng  gasoline  storage  tai^  was  a  major  part  of  South  l.ake  Tahoe's  case: 
Fu>y  aware  that  tanks  were  leak^,  the  petrochemkal  indusfry  nonetheless  introduced 
an  additive  known  to  rapkfly  percolata  down  to  groundwater  from  goBoKne  distritxitlon 
systems  with  knowm  teaks.  Effsits  were  ortgoing  to  upgrade  storage  tank  systems,  but 
when  industry  teamed  quukiy  that  the  new  tanks  were  sUI  teakbig,  it  continued  to 
expand  the  use  at  MTBE  anyway. 


Tlie  IndiistFy,  not  0io  EPA,  Promoted  MTBE  a«  an  Oxygenate 

Recently  disckised  court  documents  dearty  show  that  the  <M  companies,  not  state  or 
federal  legulatois,  were  the  boosters  of  MTBE.  The  industry  devek^>ed  and  promoted 
the  concept  of  using  reformulated  gasoline  to  reduce  air  emiss»ns,  assuring  the  EPA 
that  refonnulated  gasoline  would  be  better  than  other  options  being  considered.  ARCO 
ChemKal  Co.'s  htonager  of  Business  Dm«k>pment  from  1987  to  1998  testified:  V/hat  I 
recaA  is  the  EPA  actually  promoting  using  m^hanol  blends...  and  the  refining  IrKluslry 
said  here's  another  option...  we  can  refommlata  gasoline  to  reduce  the  emisslonB...  that 
trauld  be  equal  to  or  batter  than  you  woukl  get  t>y  subsWuting  or  mandating  ttw  use  of 
methanol  vehicles...  CTlhe  oil  industry..,  brought  ^is  forward  as  an  altemalrvs  to  wtiat 
the  EPA  had  initially  proposed.'  He  continued,  "The  EPA  did  not  initiate  rafomulated 
gasoline.'  fExcerpt  |  Fun  <]ocum^n[l 
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WeH  before  EPA  mandated  reformulBtBd  gasoline  in  1992,  the  ol  Industry  was 
aggressively  pronKiting  MTBE.  According  to  the  Amancan  Petrolaum  IrtsHuta.  refiners 
were  addtng  an  average  of  74.000  ttam^s  of  MTBE  to  gasoline  per  day  firofn  1 986 
thrcNjgh  1991.  roughly  one  third  of  the  peak  amount  added  to  gasoline  In  199S.  [View 
documenlj 

In  1 987,  a  representative  of  ARCO  Chemical  (later  ab8(x1>ed  by  LyondeH).  which 
was  rapidly  expanding  its  MTBE  production,  testified  before  the  Colorado  Mr  OuaHty 
Control  Commission  that  the  additive  would  reduce  amissions  and  improve  gas 
mileage,  that  supply  and  price  were  rvi  t>amer,  and  that  consumers  didnl  rieed  to  be 
warned  about  the  presence  of  MTBE  in  gasoline.  lExcerpt  |  Full  documentl  ^k>thfr)g  was 
said  about  the  leak  and  contamination  problems  that  ARCO  and  the  rest  of  the  industry 
had  known  about  for  at  least  seven  years.  ARCO's  r^>Fesentative  testified  that  m  the 
1980s  he  played  a  similar  role  in  'assisting'  the  states  of  Arizona  and  Nevada  In  the 
dev^opment  of  oxygenate  programs  -  programs  that  roauttad  in  Uiose  states  adopting 
MTBE.  (Excenat  |  FuH  documentl 

Ttw  Indiwtry  Attacked  Safety  Studies  and  WIthhaM  Infbnnallon  From  ReguMon 
In  19S6.  Hie  Maine  Department  of  Environmental  Protecikxi  putilfshed  a  report 
documenting  extenawe  MTBE  gioundwater  contamtnatk)n  In  the  state.  The  authors 
identified  MTBE  as  a  'rapidly  spreading  groundwatw  contwninanr  and  discussed  the 
option  that  'MTBE  couU  be  abandoned  as  an  addibve  in  gasoUne  stored  urKlerground' 
or  that  gas  with  MTBE  "1>e  stored  only  in  double-contained  fecHitles.'  lEitcerol  |  FuH 
documentl  The  Maine  Paper  was  perhaps  the  earliest  warning  from  govemnmnt  haaRh 
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officials  about  the  danaera  of  iriTBE.  To  the  ofl  companies.  It  was  a  caH  to  arms. 

Documents  show  that  oven  as  they  wsra  internally  dtsseiranating  this  study  and  treating 

Its  fndings  seriousty,  tlw  oil  companies  joined  forces  to  attadt  the  stud/s  suthors  and 

the  article's  'damage'  in  an  effort  to  discredit  their  findings  and  downplay  the  rislis  of 

MTBE. 

Ttie  industry  disinfonnaten  effort  t»gan  even  before  publication  of  Ihe  paper.  A 

1967  ARCO  memo  detaHs  the  continued  attack  on  tlie  authors  and  tt>eir  research: 

^IVe  Mtialy  twcama  invotMd  with  the  Maine  DEP  pnor  to  the  prasenUtlon  of 
their  first  version  of  thn  paper  at  the  National  Well  Water  Conference  on 
hiovember  13. 1966...  Since  Ihe  paper  was  presented  last  November,  we  have 
been  working  with  API.  It>e  newly  formed  MTBB  Committee  (of  the  Oxygenated 
Fuels  Assodationl,  and  on  our  view  to  assess  the  potential  Impact  of  this  paper 
on  state  poficymakeis  [and]  to  contain  the  potential  damage'  from  this  paper....' 


The  memo  goes  on  to  explain  how  the  Malrw  Petroleum  Council,  the  state  affiliate  of 
the  API,  was  preparing  a  paper  claiming  that  MTBE  didn't  speed  up  the  spread  of 
benzene  in  water,  that  hTTBE  'only  spreads  slightly  further*  than  benzene  and  other 
contaminants,  and  that  MTBE  could  be  easily  rwnoved  from  water  with  existing 
ttchnology-  none  of  which  is  true.  Internally,  however.  tt>e  industry  admrtled  the  Maine 
laper  was  a  scientifKally  credible  threat  A  1987  letter  from  an  ARCO  refining  executive 
b  tig  Unocal  counterpart  admits  the  MTBE  task  force  dkln1  'have  any  data  to  refute 
BoriKnents  made  in  tt>e  paper  that  MTBE  may  spread  further  In  a  plume  or  may  be  nwre 
Onicuit  to  ranovB/dean  up  than  other  gasoline  constituenb.'  fVlew  d9cument) 

In  1987,  at  the  same  time  that  ARCO  and  API  ware  leading  the  attack  on  the 
^4«ir)s  Paper,  EPA  issued  a  request  to  the  industry  for  'more  information  on  the 
I^i^Bsenca  and  persislancatfMTBE  in  groundwater.' As  repotted  in  2001  by  the  Son 
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Francisco  Chmnlde  and  The  Sacrarmnlo  See,  ARCO  responded;  'Where  gasoline 
cwitaintng  MTBE  Is  stored  at  reflnertes,  terminels  or  service  staflons,  Ibere  is  lltOo 
information  on  NTTBE  In  groundwater.  We  feel  that  there  ara  no  unique  handttng 
problems  wfwn  gasoline  containing  MTBE  is  cxwnpaied  to  h^lrocartxxvonly  gaeofine.' 
[View  documentl 

hrtemal  Memos  Warning  Against  MTBE  Wen  Ignorad 

There  were  voices  within  the  Industry  that  warned  against  l>w  use  oT  MTBE,  on 

grounds  txith  of  public  health  and  cleanup  costs  from  tlie  Inevitable  leaks.  A  document 

dated  April  3, 19S4  from  an  Exxon  employee  swd: 

'[W}e  have  ethical  and  environmental  concerns  that  are  not  too  weH  dafbned  at 
this  point:  e.g.,  (1)  possitrie  leakage  of  tstorage]  tanks  into  underground  water 
systems  of  a  gasollm  component  tliat  te  solutile  in  water  to  a  much  greater 
extent  [than  other  chemicals].  (2)  potential  necessity  of  treating  water  bottoms  as 
a  'hazardous  waste,'  [and)  (3)  del^fery  of  a  fuel  to  our  customers  mat  potentially 
provides poorerfiiel  economy.... '  (Emphasis  added.)  IView  document) 
TTiat  same  year,  an  Exxon  engineer  wrote  the  first  in  a  series  of  memos  outlining 

'reasons  MTBE  could  add  to  ground  water  incident  costs  and  adverse  public  ei^KMure:' 

'Based  on  higher  mobHIty  and  tasla/odot  (^laractetistlcs  of  MTBE.  Exxon's 
experiences  with  contaminations  In  Maryland  and  our  krwwiedge  of  Shefs 
experience  with  MTBE  contamination  IncidentB.  the  number  of  wel  corMamlnatlon 
incidents  is  estimated  to  increase  three  limes  following  the  wklespraad 
introductkin  of  MTBE  into  Exxon  gasoline....'  Later,  the  document  notes:  'Any 
Increase  in  potential  groundwater  contamination  will  Edso  Increase  rWt  exposure 
to  major  irwidenta.'  lExcetiit  |  FuH  documentl 

An  Exxon  memo  from  1985  discusses  MTBE's*much  higher  aqueous  sohibillly*  ttum 

benzene  and  other  gasoline  components: 

This  can  be  a  factor  in  instances  wtiere  underground  storage  tanks  devekip  a 
leak  which  ultimately  may  find  its  way  to  the  underground  acfuUer.  When  ttwse 
compounds  dissoh/e  in  ground  wrater  and  migrate  through  the  sol  matrix  they 
separate  into  distinct  plumes.  MTBE  creates  the  most  moDile  of  the  common 
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gasoflm  plumes.  MTBE  Is  not  a  known  caidnogen  like  Benzeno  however  we  cai 
be  required  by  pt^lc  healtti  agencies  to  remove  It  based  on  Its  taste  and  odor 
charactertstlcs.'  JView  documenfl 


Thus,  It  is  dear  that  the  oi  Industry  was  not  only  weH  aware  of  the  bet  the  MTBE  is 
axtremety  soluble,  motrie,  and  persJBtent,  but  that  leaks  could  and  had  seriously 
contaminatsd  water  souroes,  w^  before  the  Clean  Air  Act  Anwndments  of  1 990. 

PART  4: 
Oean  Water  Act  Protections  Should  Not  be  Undermined 

Congress  should  not  exerr^it  oi  and  gas  companies  from  stomiwater  contmis 
under  ttie  Ctean  Water  Act  as  proposed  in  last  year's  energy  biH.  Stormwater  runoff  can 
cause  excessive  sediment  flow  into  waterways,  harming  drinking  water  supplies  and 
aquatk:  life.  According  to  the  199B  National  Water  QualOy  Report  to  Congress. 
"Siltation  is  one  of  the  leading  pollution  problems  in  die  nation's  rivers  and  streams. 
Over  the  k»ig  tenn,  unctiecked  sittatk>n  can  aUer  habitat  with  profound  adverse  effects 
on  aquatic  life.  In  the  siKirt  term,  sit  can  kKI  fish  directly,  destroy  spawning  beds,  and 
increase  water  ttiitaidlty.'  (p.  68).  In  additkm  to  runoff,  at  ^1  and  gas  production  sites 
there  is  the  additional  prcri>lem  of  toxics  including  benzene,  toluene  and  heavy  metals. 
Construction  of  new  drilling  pads,  pipelines  and  roads  are  often  interspersed  with 
existing  ones  where  oil  and  waste  (voducts  are  present,  and  can  be  easily  disturtied 
and  enter  our  water  sources. 

Stormwater  permits  are  tlierefore  critkral  to  protect  dean  water.  The  permits 
provide  tfie  mechanism  to  ensure  that  companies  employ  best  management  practices 
to  Hmit  the  haim  their  activities  impose  on  water  quality.  The  Clean  Water  Act  requires 
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pennte tor stomiwatwdtochSfgMaModated with JndustrMactMty.  33U-S.C-§ 
1342(pX3XA).  Construction  is  an  Industrie  acthrtty.  EPA  regiArtions  mandate  (tiat  el 
construction  actrviGes  that  disturt)  greater  than  one  acre  ot  land  obtain  stonnwator 
pennits.  40  C.F.R- §§  122  2S<b)(14)(x):  122.26C)K15)(i):  122.26(6X8).  Whilethe 
CWA  currently  contains  an  examption  from  stormwaler  controls  for  ol,  gas  and  mining 
(i^Mraftorts,  this  exemption  does  not  include  corufrucfnn  of  new  sitas  prior  to  operation 
or  construction  of  new  roads  or  dniling  pads  at  existing  sHes. 

The  permitting  requirements  are  not  onerous.  The  slates  generally  Issue  pennits 
under  autlKKity  delegated  from  EPA  They  rely  in  large  part  on  general  permits  and  the 
implementation  of  tiest  management  practices,  many  of  which  have  been  avaiable  for 
years,  if  the  stormwaler  permit  requirements  are  waived,  oi  and  gas  companias  would 
rmt  need  to  do  ar>ything  to  address  the  significant  pollution  of  Western  streams  that  their 
consbuction  is  causing. 
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DRAFT  ENERGY  BILL  WOULD  WEAKEN  CLEAN  Aflt  PROTECTION 
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The  proposed  Energy  Policy  Act  would  allow  waiver  of  stronger  anti-smog 
requirements  in  polluted  cities  thai  miss  clean  air  deadlines.  The  result  would  be  ta 
substantially  weaken  the  1990  Clean  Air  Act.  and  delay  measures  that  are  sorely  needed 
to  piotecl  the  health  of  millions  of  Amencans. 

The  1 990  Clean  Air  Act,  signed  by  the  first  President  Bush,  classifies  cities  Oat 
violate  ozone  (smog)  standards  as  marginal,  moderate,  serious  or  severe  based  on  the 
severity  arul  p^sistence  of  their  pollution  problem.  Areas  with  higha  classifications  are 
given  more  time  to  meet  standards,  but  also  have  to  adopt  stronger  anti-pollution 
measures.  Where  a  city  misses  its  clean  air  deadline,  it  must  be  reclassified  ("btmnped 
up*^  to  the  next  highest  classification.  It  is  then  given  more  time  to  meet  standards,  but 
must  also  adopt  the  stronger  pollution  controls  required  for  the  higher  classification. 
Congress  adopted  (his  graduated  approach  to  air  pollution  control  after  the  failure  of  less 
protective  approaches  under  the  1970  and  1977  versions  of  the  Clean  Air  Act.  In 
transmitting  his  proposal  to  Congress  to  amend  the  Act  in  1988,  Presidoil  Bush  said  thai 
"progress  has  not  come  quickly  enou^  and  much  remains  to  be  done." 


"B.A,  1974,  JohiuHoiAinsUnivtrsilyiJ.D.  1977. CoraellUw School:  MtmbCT{1»6-97), 
Subcommittee  for  DevetopmEnt  of  Ozone,  Parlunilile  Miller  and  Regionil  Hue  [mplemenuttoti  F 
(Federal  Advisoiy  Committee  lo  Ihe  U.S.  Environmenial  Prmeclion  Agency);  Adjunci  profeuoi. 
University  of  ArizoM  College  of  Law  ( 1985-96)  ind  TuluK  bw  Kbool,  ( I99J). 
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Tbe  Act's  graduated  polliUMm  control  scheme  ctmtinues  to  pl^  a  key  role  as  EPA 
moves  to  imptement  tb  new,  more  protective  8-hour  health  standard  for  ozone. 
According  to  the  agency,  some  1 59  tnilU(»  Americans  live  in  areas  where  air  quality 
docB  not  meet  ttie  new  standard.  People  living  in  these  areas  face  increased  risk  of 
infectioD,  aggravatitm  of  atihma,  and  ngnificant  decreases  in  lung  function  due  to  ozone 
potlutiro.  Children  and  senkM'citizais  are  at  qMcial  risk.  New  studies  have  also  linked 
ozone  exposure  with  death  by  strcrite,  pranature  death  among  people  with  sevne  astluna, 
cardiac  birdi  defects,  sod  reduced  lung-function  growth  in  children, 

Inq)lenientalion  of  the  new  8-hour  standaid  has  already  been  delayed  for  more 
than  seven  yean  by  litigation  and  EPA  foot-dragging.  Given  the  urgencyofthetHxibleni, 
strong  poUutimi  controls  and  clear  deadlines  are  now  essential.  Unfortunately,  tbe 
jRoposed  Enctgy  Policy  Act  would  move  things  in  precisely  the  (^iposite  direction. 
Section  1443  of  the  proposal  would  allow  polluted  cities  to  delay  compliance  with  clean 
air  healdi  standards  for  potentially  a  decade  or  more.  These  cities  could  continue  to 
violate  standards  long  after  cuimri  deadlines  without  being  bumped  up,  and  without 
•dopting  the  stnmger  poltnliiM)  controls  required  under  the  1 990  Clean  Air  Act. 

Specifically  &k  bill  would  waive  deadlines  and  stronger  pollution  controls  in 
cities  that  receive  air  pollutioii  tran^Mited  fiom  eitlm^  i)  any  area  with  a  later  attainment 
date;  or  it)  an  area  subject  lo  an  EPA  requirement  to  reduce  transported  pollution.  Tbe 
"downwind"  city  does  not  have  to  show  that  tran^)oned  pollution  prevents  it  from 
Wtaining  standards  -  only  that  transported  pollution  makes  a  "significant"  contribution  - 
a  tenn  that  EPA  has  read  liberally  in  the  past.  Under  a  multi-factor  test  used  by  EPA  in 
aiwther  context,  an  i^iwind  area  could  contribute  as  little  as  3%  to  downwind 


yGoogle 


376 

nontuinmcdi  md  still  be  found  to '^gnificMdy"  coabftiMc:  Tln>,dieMt«(iiMIcl 
comonuiilies  deliy  dnmger  clean  air  meatnts  OM  «e  vqeatly  Deeded  ta  pnitect  pcUit 
bdHh  even  when  moat  of  their  polhtfion  proUcm  11  tocallygEncnieiL 

Fujtbcr,  the  bill  sets  no  fU«d  date,  outnde  deadline  fat  downwind  citiea  to  meet 
standards,  onc«  they  get  a  waiver.  Rather,  they  cap  wait  until  "the  ImI  reductJooa  la 
polhititMi  ttanspoit  necessary  f<M'  attainment  in  the  downwind  aea  ac  reqnirad  10  be 
achieved  by  the  upvind  am  «*  areas. "  This  vague  lingiMBe  twuld  iqrtace  dK  clev 
deadlines  in  cutrrat  law  wib  an  amotphoas,  uttdefined  test  thtf  hingea  on  how  much 
leductioD  in  polhition  transport  is  "necessaiy''  for  downwind  acss  to  altun.  It  would 
likely  lead  to  an  almosi  endless  game  of  linger  poiatiag,  where  polluted  cities  aic 
constantly  seddng  to  extend  deadlines  and  avoid  stronger  controls  by  saying  that  sonccs 
in  other  stales  are  not  doing  enough  to  reduce  poUntion  tiansprat. 

The  biU  would  not  only  seek  to  waive  stronger  air  pollntioo  conlrob  in  the  fining 
but  also  weaken  euKirtg  anti-smog  reqniranenls.  ^leciScally,  the  hill  would  allow  its 
waiver  provisi<»is  to  be  applied  retroactively  to  icsciod  bunq)  iq»  that  occuned  as  king  ti 
IS  months  pounder  the  pre-existing  one-hour  ozone  standard.  Polluted  cities  like 
Atlanta,  Georgia,  and  Beaumont,  Texas  could  poioitially  qualify  fbr  diis  nrfl  hxi  in 
clean  airprotectiona.  These  cities  were  buiq)ed  up  only  after  they  fell  years  bdund 
schedule inmeetingcleanurdeadlnMssetunderthe  1990 Act  Both b«ve sidislantia! 
local  sources  of  polluticm,  and  both  are  "DODtitainment"  for  both  the  1  -hour  and  S-hoor 
ozone  standards.  Relaxing  pollution  control  requirements  for  sudi  cities  wouM 
needlessly  endanger  chiMren,  asthmatics,  seniors,  and  others  who  are  breathing 
unheallUul  air.  It  would  allow  these  cities  to  have  weaker  pollution  controls  ttian  those 
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iiHig  required  m  places  like  New  Yoifc,  Philadelphia,  and  Baltimore  -  all  of  which  receive 

substantial  amounts  of  pollution  transported  from  other  states. 

For  these  and  other  reasons.  Republicans  as  well  as  Demociats  have  opposed  the 

deadline  waivKconcefrt  embodied  in  section  1443.  When  EPA  implemented  a  similar 

policy  administratively  in  the  late  I990's  (a  pdicy  ultimately  invalidated  by  the  courts), 

the  State  of  New  Ymlc,  uodcr  a  Republican  administratitxi,  objected.  The  State  noted  the 

inequity  of  allowing  scHne  slates  to  avoid  achieving  timely  clean  air  while  odier  states 

like  New  York  -  also  affected  by  tran^nited  -  were  already  undertaking  necessary, 

effective  ctmbol  steps: 

"[TPiese  more  effective  control  si^  (required  for  higher  oonattauiment 
classifications]  already  have  been  implemented  in  many  areas  of  the  country  and 
have  been  proven  to  reduce  the  aniasicou  otozone  precursors.  Implementation  of 
these  measures  would  help  level  the  playing  field  among  the  states,  provide  some 
localized  relief  of  ozone  levels,  and  help  the  affected  areas  in  their  efforts  to 
achieve  the  revised  eight-hour  ozone  standard."' 

In  1999,  the  State  of  Ohio,  also  under  a  Republican  administrati(H),  criticized  this  same 

attainment  date  extension  policy  and  approach: 

"U.S.  EPA  is  rewriting  one  of  the  most  important  and  substantive  measures 
placed  in  the  1990  CAA.  . . . ." 

'YHiio  EPA  does  not  believe  that  the  CAA  intended  that  extensions  be  granted  to 
areas  which  have  not  d^nonslrated  attaiiunent.  In  some  cases,  these  areas  have 
not  implemented  currem  CAA  requirements  and  would  not  achieve  the  1  -hour 
ozone  standard  even  after  tranq>on  had  been  addressed.  These  areas  need  an 
addiliotial  level  of  local  controls,  wluch  is  the  precise  purpose  of  the  bump-up 
provisions  of  the  CAA."^ 


'  LcRcr  iTom  Carl  Johnion.  Dqnity  ComniuioDa,  Oflke  of  Ail  &  Wutc  MiatgenKm,  New  York 

Snie  DEC  (April  16, 1999). 

'  Lena  ftoro  CbtiMophn  lottt,  Ducctoi.  Oliki  EPA,  lo  EPA  Ait  Sc  RtiiMtioa  Docket  (April  27, 

1999). 
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Thus,  the  type  of  poHuticHi  control  roll  back  pnqiosed  in  Ae  Energy  Bill  would  hann  Ac 
public  health  of  citdzens  locally  and  regionally  by  delaymg  strmget  pollution  abatement 
measures  needed  to  meet  clean  air  standards. 

The  Clean  Air  Act  already  has  provisions  to  deal  with  the  problem  of  tianspotted 
pollution.  Section  I  IO(a)(2KD)  of  the  Act  leqnires  each  state  implcmmtation  plan  (SIP) 
to  contain  adequate  jHovisions  to  bar  emissions  that  contribute  significantly  to 
nonutaimnenl  in  any  other  State.  Section  1 1 0(aX2XHXii)  allows  EPA  to  direct  siaiea  to 
strengths  controls  on  transported  pollution  where  EPA  finds  that  enisling  controls  are 
substantially  inadequate.  Section  126  of  the  Act  gives  stales  the  ri^t  to  petition  EPA  for 
action  to  address  tran^wrted  pollution.  EPA  used  some  of  Uiese  provisions  to  adopt  its 
1 998  '^Ox  SIP  call,"  wAich  required  st^>s  to  cut  tranqxirt  of  nitrous  oxides  (an  ozone- 
forming  pollutant)  from  22  states  and  the  [>istriet  of  Columbia  p.C).  63  Fed.  Reg. 
57356(1998).  Last  year,  the  agency  relied  on  the  same  provisions  in  proposing  its  Clean 
Air  Interstate  Rule,  which  would  require  additional  measures  to  cut  transport  of  nitrous 
oxides  fiom  29  states  and  D.C.  69  Fed.  Reg.  4566  (2004).  The  current  law  also  providM 
for  waiver  ofbumpups  in  "rural  transpwt  areas"  where  local  pollution  sources  do  not 
ccmtribute  significantly  to  the  local  Donattainmem  problem.  Undersection  Ig2(h)  ofOK 
Act,  these  areas  need  only  adopt  the  pollution  controls  required  for  ''n)acgiaal"juvas,  the 
least  sKingent  c1assificati(H] 

The  current  law  therefore  provides  a  respmisible  &amewoilc  for  addrassing 
transported  pollution  while  maintaining  strong  state  and  local  anti-polhition  efforts. 
States  must  curtail  emissions  ttut  conUibule  to  downwind  ixmattaiiuDent,  and  EPA  can 
stepinif  diey  donot.  At  the  same  time,  each  nonettainmeniuea  must  do  all  it 
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icascMubly  cm  lo  hmit  iu  own  poUutiim,  with  progressively  stronger 


Weakomig  Ae  Act's  pollution  coDtrol  requiiemeiitB  will  <nily  nuke  it  hardo' for 
crannnmities  to  meet  health  atuidards  and  prolong  the  exposure  of  pet^le  throughout  the 
nation  to  dangerously  polhited  air.  Tbe  delays  and  roll  backs  proposed  in  section  1 443  of 
the  energy  bill  would  represent  a  giant  step  backward  in  our  national  effort  to  protect  the 
hmgs  of  all  Amraicans. 
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Mr.  Hall.  Thank  you,  sir.  Again,  another  member  of  the  panel, 
not  unaccustomed  to  the  ways  of  the  Hill,  Vice  President  of  Gov- 
ernmental Relations  of  IPAA,  worked  on  the  U.S.  Senate  Com- 
mittee on  Environment  and  Public  Works  and  was  a  Minorily  Staff 
Director,  served  under  former  Senator  Lloyd  Benson,  a  long-time 
friend  of  the  Chairman  of  this  committee  and  of  many  of  us.  I  rec- 
ognize you  for  5  minutes, 

STATEMENT  OF  LEE  FULLER 

Mr.  Fuller.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  members 
of  the  subcommittee,  I  appreciate  the  opportunity  to  teatify  today. 
Independent  producers  drill  90  percent  of  domestic  oU  and  natural 
gas  wells,  produce  approximately  85  percent  of  domestic  natural 
gas,  and  produce  about  65  percent  of  domestic  oil,  well  above  that 
percentage  in  the  lower  48  States.  This  testimony  will  focus  on  the 
importance  of  improving  the  conditions  necessary  to  develop  nat- 
ural gas. 

Natural  gas  has  become  a  clear  energy  policy  focal  point  because 
it  represents  an  enei^  source  that  is  dominated  by  domestic  sup- 
ply and  an  energy  need  that  can  affect  hundreds  of  thousands  of 
American  jobs  in  key  industries.  It  is  a  clean  burning  fuel  that  is 
essential  to  the  American  economy.  However,  the  principle  issues 
and  policy  actions  raise  in  this  testimony  are  similarly  applicable 
to  crude  oil,  a  natural  resource  that  can  be  developed  more  fully 
and  a  resource  that  can  shift  international  actions  with  wide-rang- 
ing domestic,  economic,  and  security  implications. 

Developing  domestic  natural  gas  supply  will  be  an  essential  com- 
ponent to  meet  future  natural  gas  demand.  This  challenge  requires 
action  by  Congress  to  encourage  and  allow  supply  to  be  developed. 
Broadly  stated,  it  will  require  access  to  the  natural  resource  base, 
the  capital  to  produce  it,  and  a  reasonable  regulatoiy  framewoi^ 
Access  to  the  national  resource  base  is  significantly  dependent 
upon  resources  underlying  Federal  lands  both  onshore  £ind  off 
shore.  Access  to  onshore  resources  is  constrained  by  a  mosaic  of  re- 
strictions that  arise  in  the  Federal  leasing  and  permitting  process. 
Some  of  these  arise  because  of  the  complexity  of  the  process  and 
the  faiilure  to  adequately  fund  the  Eigenciea  that  must  administw 
it  under  increasingly  more  complicated  standards.  Others,  however, 
are  a  result  of  plan's  efforts  to  use  the  complexity  of  the  process 
to  delay  or  derail  development. 

Access  to  key  offshore  resources  is  prohibited  by  moratorium. 
These  moratoria  are  a  reflection  of  events  that  took  place  36- years 
ago  when  the  terrible  offshore  oil  spill  occurred  nesu:  Sfuita  Bar- 
bara. Thirty-six  years  ago,  a  man  also  landed  on  the  moon.  Today, 
we  are  sending  remote  satellites  to  the  moons  of  Saturn,  and  we 
are  using  simUarly  advanced  technologies  to  develop  our  offshore 
oil  and  natural  gas  resources.  Yet  today,  we  are  arbitrarily  fore- 
closing the  development  of  critical  national  resources  at  a  time 
when  there  can  be  no  question  that  those  resources  Eire  crucial  to 
meeting  key  energy  needs,  key  to  the  retention  of  thousands  of  im- 
portant domestic  jobs  in  essential  manufacturing  industries.  Con- 
gress can  no  longer  ignore  the  consequences  of  its  failure  to  ad- 
dress this  critical  issue. 
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Domestic  natural  gas  cannot  be  developed  without  adequate  cap- 
ital. A  stable  Federm  permitting  process  is  a  key  step.  Without  a 
belief  that  projects  can  be  completed  in  a  time  certain,  external 
capital  will  not  be  attracted  to  this  inherently  high-risk  industry. 
Similarly,  intemeil  capital,  income  trora  production,  is  dependent  in 
part  on  Federal  tax  policy  and  royal  policy. 

The  regulatory  framework  must  be  well  reasoned.  Environmental 
management  of  natural  gas  production  remains  and  important 
component  of  supply  development;  however,  novel  interpretations 
of  Federeil  laws  and  burdensome  procedural  requirements  that  do 
not  benefit  the  environment  must  be  avoided.  For  example,  inter- 
pretations of  regulations  of  hydraulic  fracturing  under  the  Safe 
Drinking  Water  Act  and  of  storm  water  management  during  con- 
struction of  exploration  and  productionsites  under  the  Clean  Water 
Act  are  clearly  at  odds  with  the  intent  of  these  laws.  Federal  envi- 
ronmental regulatory  policies  and  procedures  can  determine  the 
success  or  failure  of  independent  producera.  Providing  a  balanced, 
predicable,  and  well-reasoned  Federal  framework  is  essential. 

Finsdly,  development  of  the  resource  base,  whether  onshore  of 
offshore,  requires  the  continual  development  of  the  technology  to 
find  euid  produce  it.  The  dramatic  and  environmentally  protective 
successes  in  the  offshore  would  not  have  been  possible  without  re- 
search and  development  fimding.  The  new  geological  and  geo- 
physical exploration  tools  in  the  onshore  started  with  Federal  re- 
search. Adequate  funding  or  Federal  energy  research  and  develop- 
ment activities  is  essential  to  continue  this  progress,  federally 
funded  rese£u-ch  and  development  programs  have  enabled  industry 
to  exact  more  gas  from  more  geologically  complex  formations,  yet 
in  a  more  environmentally  sensitive  manner. 

Unfortunately,  these  Federal  research  programs  have  been 
threatened  in  recent  years  and  likely  will  continue  to  be;  their 
value  will  be  understated  in  the  budget  process.  As  the  domestic 
industi?  has  shifted  more  to  independents,  historic  funding  sources 
for  R&D  are  Ifurgely  extinguished.  Congress  needs  to  support  these 
Federal  research  programs. 

Comprehensive  energy  legislation  has  been  pending  before  Con- 
gress since  2001.  Each  passing  year  has  shown  that  the  failure  to 
address  this  key  national  issue  has  resulted  in  increasingly  more 
serious  energy  chedlenges.  The  legislation  developed  and  almost 
passed  in  the  108th  Congress  is  not  a  perfect  solution;  no  bill  will 
be.  However,  its  provisions  built  an  important  friimework.  Passing 
legislation  with  tJiese  elements  may  not  be  a  sufficient  step,  but  it 
is  a  necessary  one.  Congress  needs  to  enact  these  steps  to  allow  it 
to  take  the  next  ones.  Thank  you. 

[The  prepared  statement  of  Lee  Fuller  follows:] 


Hm  bidevendmt  Petroleum  AsBodation  Of  America,  The  Intemationat  Aasocia- 
tirai  Of  DriOiilg  Contrectora;  The  Interoationat  Association  of  Geophysical  Contrac- 
toTv;  "Hm  National  Stripper  Well  AsBociation;  The  Petroleum  Equipment  SuppUers 
Aasodaticaii  The  Association  Of  Energy  Service  Companies;  and  California  Inde- 
pendent Petroleum  Association;  Colorado  Oil  &  Gas  Association;  East  Texas  Pro- 
oucen  ft  Royalty  Owners  Association;  Eastern  Kansas  Oil  &  Gas  Association;  Flor- 
ida iBdapendent  Petroleum  Association  -  Illinois  Oil  &  Gas  Association;  Independent 
Oil  &  du  AHodaticHi  of  New  York;  Independent  Oil  &  Gas  Association  of  Pennsyl- 
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vauia;  Independent  Oil  &  Gob  Association  of  West  Virginia;  Independent  Oil  Pro- 
ducers AssocJBtion  Tri-Stat«i  Independent  Petroleum  Association  of  Mountain 
States',  Independent  Petroleum  ABSociation  of  New  Mexico;  Indiana  Oil  &  Gas  Asso- 
ciation; KansBB  Independent  Oil  &  Gbb  Association;  Kentucky  Oil  &  Gbb  Associa- 
tion; Louisiana  Independent  Oil  &  Gas  Association;  Michigan  Oil  &  Gas  Assodatum; 
Misaiasippi  Independent  Producers  &  Royalty  Association;  Montana  Oil  &  Gas  Asso- 
ciation; National  Association  of  Royalty  Owners:  Nebraska  Independent  Oil  &  Gas 
Association;  New  Mexico  Oil  &  Gas  Association;  New  York  State  Oil  Producers  Asso- 
ciation; Northern  Alliance  of  Energy  Producers;  Ohio  Oil  &  Gas  Associatioii:  Okla- 
homa Independent  Petroleum  Association;  Panhandle  Producers  &  Rovalty  Owners 
Association;  Pennsylvania  Oil  &  Gas  Association;  Permian  Basin  Petroleum  Assoda- 


>n;  Petroleum  Association  of  Wyoming;  Tennessee  Oil  &  Gas  Association:  Texas 
Jiance  of  Eaergy  Producers;  Texas  Independent  Producers  and  Royalty  Ownen; 
^^rginia  Oil  &  Gas  Association;  and  the  Wyoming  Independent  Producers  Associa- 
tion 

This  testimony  is  submitted  on  behalf  of  the  Independent  Petroleum  AeaodatiaD 
of  America  (IPAA),  the  International  Association  of  Drilling  Contractors  (IAI>C),  the 
International  Association  of  Geophysical  Contractors  (lAGC),  the  National  Sapper 
Well  Association  (NSWAl,  the  Petroleum  Equipment  Suppliers  Association  (PESAX 
the  Association  of  Energy  Service  Companies  (AESC),  ana  36  cooperating  state  ana 
regional  oil  and  gas  associations.  These  organizations  represent  petTOleuin  and  nat- 
ural eae  producers,  the  segment  of  the  industry  that  is  affected  the  most  when  na- 
tional energy  policy  does  not  recognize  the  importance  of  our  own  domestic  re- 
sources. Independent  producers  drill  90  percent  of  domestic  oil  and  natural  gat 
wells,  produce  approximately  85  percent  oi  domestic  natural  gas,  and  produce  about 
65  percent  of  domestic  oil — well  above  that  percentage  of  the  oil  in  the  lower  48 
states.  This  testimony  will  focus  on  the  impoiiance  of  improving  the  conditions  nec- 
essary to  develop  domestic  natural  gas.  Natural  gas  has  become  a  clear  energy  p(A- 
icy  focal  point  because  it  represents  both  an  energy  source  that  is  dominated  oy  do- 
mestic supply  and  an  ener^  need  that  can  affect  hundreds  of  thousands  of  JunB^ 
ican  jobs  in  key  industries.  It  is  a  clean  burning  fiiel  that  is  essential  to  the  Amer- 
ican economy.  However,  the  principal  issues  and  policv  actions  raised  in  this  testi- 
mony are  similarly  applicable  to  crude  oil— a  nabonal  resource  that  can  be  devel- 
oped more  fully  and  a  resource  that  can  shift  international  actions  with  wide  rang- 
ing domestic  economic  and  security  implications, 

OVERVIEW 

Developing  domestic  natural  gas  supply  will  be  an  essential  component  to  meat 
future  domestic  natural  gas  demand.  This  challenge  requires  action  oy  Congress  la 
encourage  and  allow  supply  to  be  developed.  Broadly  stated,  it  will  require  accev 
to  the  national  resource  base,  the  capital  to  produce  it,  and  a  reasonable  r^ulato^ 
framework. 

Access  to  the  national  resource  base  is  significantly  dependent  upon  resources  un- 
derlying federal  lands,  both  onshore  and  offshore.  Access  to  onshore  resources  ii 
constramed  by  a  mosaic  of  restrictions  that  arise  in  the  federal  leasing  and  permit- 
ting process.  Some  of  these  arise  because  of  the  complexity  of  the  proceas  tuid  the 
failure  to  adequately  fund  the  agencies  that  must  administer  it  under  increasing 
more  complicated  standards.  Others,  however,  are  a  result  of  planned  efibrts  to  Die 
the  complexity  of  the  process  to  delay  or  derail  development.  Access  to  key  oSUum 
resources  is  prohibitecfby  moratoria. 

Domestic  natural  gas  cannot  be  developed  without  adequate  capital.  A  stable  fM- 
eral  permitting  process  is  a  key  step.  Without  a  belief  that  projects  can  be  completed 
in  a  time  certain,  external  capital  will  not  be  attracted  to  this  inherenUy  hi^  risk 
industry.  Similarly,  internal  capital— income  from  production — is  dependent  m  palt 
on  federal  tax  poUcy  and  rovalty  policy. 

The  regulatory  framework  must  be  well  reasoned.  Environmental  n 
natural  gas  production  remains  an  important  component  of  supply  c. .  .  ___ 

However,  novel  interpretations  of  federal  law  and  burdensome  procedural  r... 

ments  that  do  not  benefit  the  environment  must  be  avoided.  For  ezampl^intopre- 
tations  of  the  regulation  of  hydraulic  fracturing  under  the  Safe  Drinkiiis  Water  Act 
and  of  stormwater  management  during  construction  of  exploratim  and  pTodudaon 
sit«s  under  the  Clean  Water  Act  are  clearly  at  odds  with  the  intent  ot  tncae  laws. 

INCBEASING  DOMESTIC  NATURAL  GAS  SUPPLY 

Access  to  the  federal  resource  base  is  the  biggest  challenge  to  developing  domestic 
natural  gas  supphes  both  onshore  and  offshore.  Some  development  opponents  ham 
-  i  that  acoees  to  the  resource  base  is  not  an  issue;  they  are  wrong.  For  ex- 
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ample,  in  2003,  tiie  Department  of  Interior  released  a  atudy  on  federal  lands  in  the 
Intermountain  West  It  showed  that  12  percent  of  oatural  gas  reaourcea  were  com- 
pletely off  limits.  But,  it  also  identified  another  26-27  percent  of  the  resources  that 
were  constrained  by  restrictionB  ranging  from  no  surface  occupancy  to  constraints 
on  when  development  can  occur.  Collectively,  close  to  40  percent  of  the  resource 
base  is  restricted.  The  remaining  60  percent  is  not  restricted  at  the  time  of  leasing, 
but  can  be  hmited  aa  part  of  tne  federal  permitting  process  and,  obviously,  pro- 
ducers must  obtain  a  permit  to  develop  the  lease. 

Some  development  opponents  have  argued  that  the  existence  of  differences  be- 
tween the  leases  panted  and  those  being  developed,  between  the  permits  issued 
and  wells  being  drilled  suggest  that  leasing  and  permitting  activities  should  slow. 
Natural  gas  exploration  and  production  is  not  a  ^ust  in  time"  business.  A  viable 
natural  gas  project  requires  numerous  factors  to  come  together — leases  need  to  be 
obtained  that  cover  the  potential  scope  of  the  "play",  permits  need  to  be  obtained, 
exploration  must  be  done,  drillingrigs  must  be  scheduled  consistent  with  the  limita- 
tions of  the  lease  and/or  permit.  Each  of  these  takes  time  and  each  depends  on  the 
prior  action.  Not  all  leases  will  be  developed  because  the  exploration  process  may 
show  them  to  be  undesirable  or  the  reserve  may  be  found  to  exist  only  under  certain 
portianB  of  the  total  lease  group.  This  has  always  been  the  case,  but  when  a  snap- 
shot of  conditions  is  used  to  suggest  lack  of  effort,  it  can  only  be  characterized  as 
miBlaHiiing  at  best.  Take,  for  example,  the  recent  comparison  between  the  permit- 
tin^  of  6,100  wells  in  Fiscal  Year  2004  compared  to  spudding  of  2,700  wells.  One 
obnouB  issue  is  whether  it  is  appropriate  to  compare  these  actions  in  the  same  fis- 
cal year.  It  would  be  more  reasonable  to  compare  new  wells  to  permits  in  the  prior 
year,  where  the  number  would  be  3,SO0  permits  in  Fiscal  Year  2003.  Additionally, 
ootiung  in  these  raw  number  comparisons  addresses  whether  the  leases  where  the 
perniita  were  issued  or  the  permits  limit  when  drilling  can  occur.  Many  parts  of  the 
Intermountain  West  have  habitat  management  constraints  that  create  such  hmits 
and  moat  of  the  permits  are  in  those  states.  And,  it  is  important  to  recognize  that 
drilling  riga  and  drilling  labor  are  inelastic.  There  must  be  a  sense  that  sustainable 
activity  is  litxly  before  the  service  industry  can  expand  its  capacity.  The  oil  price 
crisia  of  1998-99  resulted  in  a  loss  of  65,000  jobs  in  the  E&P  industry  that  has  not 
been  cmnpl^ely  replaced.  The  persistent  leasing  and  permitting  challenges  of  the 
paat  several  years  naa  not  generated  the  sense  of  sustainability  that  is  necessary 
to  expand  this  industry  se^ent. 

In  the  of&hore,  moratona  in  the  Eastern  Gulf  of  Mexico,  the  Atlantic  Ocean,  and 
the  Pacific  Ocean  prohibit  access  to  over  70  triUion  cubic  feet  of  potential  natural 
gas — a  conservative  estimate.  Without  access,  these  national  resources  are  lost. 

Onshore,  challenges  are  lai^ly  wrapped  up  in  the  federal  land  management,  leas- 
ing, and  poTnitting  process.  At  the  heart  of  this  challenge  is  the  fundamental  ques- 
tion of  how  the  federal  government  makes  its  decisions.  In  large  part,  addressii^ 


When  NEPA  paased,  at  issue  was  the  need  to  include  environmental  implications 
in  the  factors  that  the  federal  eovermnent  considered  as  it  made  decisions.  NEPA's 
purpOM  was  to  assure  that  all  stakeholders  had  the  opportunity  to  participate  in 
the  federal  decision-making  process.  NEPA  is  a  vague  statute  passed  in  1969  and 
laig^  unchanged  since  then.  Its  implementation  has  essentially  been  driven  by  Ex- 
wotave  Orders  and  judicial  decisions.  Now,  it  has  become  the  vehicle  for  multi- 
volnme  E!nvironmental  Impact  Statements  that  can  be  triggered  at  several  points 
in  tha  fMeral  permitting  process — the  development  of  Resource  Management  Plans, 
tite  lea^ng  process,  and  at  times  during  the  Application  for  Permits  to  Drill  (APD). 

Of^ionenta  of  development  understand  that  NEPA  and  other  federal  procedural 
requireiDents  offer  opportunities  for  delay.  Delay  in  making  decisions  can  have  a 
critical  impact  on  development.  Producers  must  replace  their  production  to  account 
for  the  natural  decline  rate,  a  rate  for  natural  gas  that  is  now  approximately  28 
percent  per  year  and  increasing.  Federal  lands  ofter  the  most  cost  effective  potential 
reserves  to  develop.  Other  basins  are  mature  and  require  greater  effort  such  as  deep 
gaa  development  to  compete.  These  are  more  costly  projects.  Producers  must  rein- 
vest their  capital  continuously  and  cannot  allow  it  to  stagnate  because  of  permitting 
delava.  Consequently,  development  opponents  have  embarked  on  a  strategy  to  abuse 
the  lederal  process  by  challenging  decisions  at  every  opportunity  in  both  administra- 
tiveadjndication  procedures  and  the  courts. 

NEPA  and  the  other  federal  processes  were  intended  to  assure  that  all  factors 
were  considered  in  T"flV'"g  decisions;  they  were  not  created  to  prevent  decisions. 

CongrtM  needa  to  develop  a  meekanism  to  eiqiedite  federal  approval  of  naturtU  gaa 
prtf/eeta  whiU  the  iiation  /aces  current  serious  simply  and  demand  challenges.  Such 
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an  approach  should  asture  that  proper  environmental  factorg  are  considered  and  ad- 
drtSBtd  but  should  limit  the  opportunity  to  abuse  the  federal  decieion-making  procett 
to  delay  decisions. 

Adequate  funding  to  conduct  the  federal  planning,  leasing,  and  permitting  proceBi 
ia  essential  to  meet  the  challenge  of  developing  domestic  natural  gas.  While  amnci«a 
hke  the  Bureau  of  Land  Management  (BLM)  and  the  Minerals  ManagenLent  Serrioe 
(MMS)  bear  the  ^ateat  of  these  reaponsibilities,  other  federal  agmdea  that  must 
provide  consultation  and  concurrence  are  similarly  important.  Moreover,  during  the 

East  several  years  the  BLM  has  faced  diversion  of  its  resources  ta  reapond  to  dial- 
!Dges  to  its  decisions  that  diminish  its  principle  functions. 

Lack  of  funds  contributes  to  permittmg  backlogs  and  uncertainty  regarding  Uie 
time  in  which  permits  will  be  approved.  For  example,  during  the  past  several  ^ean 
the  BLM  has  been  aggressively  acting  to  reduce  permit  backlogs  and  provide  tunely 
action  on  permit  applications.  However,  without  continuing  funding  support  mn 
■wvwt.     .II       ,1..   ible  to  maintain  the  quality  of  this  effort.  Mon ''  ' '"' 


BLM  will  not  be  able  to  maintain  the  quality  of  this  effort.  Moreover,  it  is  ei 
that  timding  translates  into  adequate  stafling  to  meet  the  challenees  of  tlie  permit- 
ting process  and  that  it  be  directed  to  execution  of  the  leasing  and  permitting  proc- 
ess. Some  progress  has  been  made  to  improve  the  interaction  between  agendea  and 
within  agendes  through  the  President's  Energy  Permit  Streamlining  Teak  Force, 
but  this  type  of  effort  needs  to  continue.  Similarly,  regulatory  agendas  need  to  es- 
tablish time  limits  to  complete  the  approvals  and  use  a  goal-oriented  measurement 
to  determine  if  their  efforts  are  achieving  the  goals. 

Congress  should  assure  that  the  ^deral  planning,  leasing,  and  permitting  process 
receives  funding  to  meet  its  responsibilitiea  including  funding  for  the  ancillary  agen- 
cies that  must  support  these  efforts. 

Congress  should  pass  the  provisions  in  the  H.R.  6  Conference  Agreement  requiring 
federal  permits  to  be  resolved  in  a  timely  manner  after  receipt. 

A  particular  example  showing  the  implications  of  limited  iunding  relates  to  the 
development  of  NEFA-related  documents  during  the  federal  process.  NEPA'a  re- 
quirements that  the  federal  government  evaluate  the  environmental  impHcatioiu  of 
federal  actions  places  the  responsibility  for  developing  the  documents  needed  for 
these  dedsiona  on  the  federal  agency.  However,  because  of  inadequate  federal  fund- 
ing, producers  have  been  compelled  to  fund  the  development  of  tneae  documents  in 
order  for  the  agency  to  have  them  and  complete  its  dedsion.  Congress  purposdl 
chose  to  make  the  development  of  NEPA  documents  a  federal  responsibili^.  ft 
should  not  shift  to  the  private  sector  because  of  a  failure  to  adequately  fond  the 
federal  process;  but  it  has.  Producers  have  no  choice  if  they  want  expeditious  action 
on  their  project.  An  equitable  resolution  of  this  situation  is  needed. 

Congress  should  pass  the  provision  in  the  H.R.  6  Conference  Agreement  that  allom 
producers  to  be  reimbursed  from  future  federal  rmalties  for  the  costs  of  financmg 
these  federally  required  studies  if  adequate  federal  funding  is  unavailable. 

Offshore,  cliellenges  are  driven  by  the  moratoria  on  access  to  key  portions  of  tlie 
federal  offshore.  These  moratoria — both  legislative  and  executive  orandi — are  un- 
reasonable. They  rely  on  antiquated  and  inaccurate  assessments  of  the  risks  of  ds- 
veloping  offshore  resources.  Current  offshore  development  technology  ranks  wiUi  the 
most  sophisticated  in  the  world.  It  allows  for  rapia  responses  to  potential  environ- 
mental threats.  As  described  in  the  1999  Department  of  Energy  report.  Environ- 
mented  Benefits  of  Advanced  Oil  and  Gas  Exploration  and  Production  Tecknologj: 
In  the  event  of  a  well  control  emergency,  advanced  'intelligent"  subsea  trees 
allow  live  wells  to  be  shut  in  quicldy  under  a  variety  of  well  conditions  and 
operational  circumstances.  Moreover,  current  measurementwhilediilling  tedi- 
nology  enables  drillers  to  accurately  steer  a  deepwater  rehef  weU  to  regain  veil 
control  if  necessarv. 
The  use  of  these  technologies  has  produced  a  record  of  success  over  the  past  dec- 
ades. Our  Ocean  Future,  prepared  for  the  International  Year  of  the  Ocean  in  199S 
reported: 

The  number  of  significant  spills  irom  oil  production  in  state  and  federal  wa- 
ters has  been  low,  and  the  volume  of  oil  spilled  has  declined  fairly  steadiW  ovsT 
the  years  (Minerals  Management  Service,  1997).  There  has  not  tM«n  a  s^U  larg- 
er than  1 ,000  barrels  from  oil  and  gas  platforms  on  the  outer  continental  slnf 
since  1980;  in  fact,  natural  seeps  introduce  approximately  100  times  more  oil 
into  U.S.  marine  waters  than  do  spOls  from  offshore  dev^opmoit  and  prodoc- 
tion  activities.  Increased  precautions  by  industry,  enhanced  safety  technologies 
(e.g.,  blowout  prevention  systems,  shut-in  valves),  and  strict  adherence  to  gtrv- 
eminent  regulations  most  likely  have  minimized  the  risk  of  oil  spills  firom  off- 
shore activities. 
Ilie  U.S.  Commission  on  Ocean  Policy  report.  An  Ocean  Blueprint  for  the  21tt 
Century,  reiterates  this  assessment: 
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According  to  MMS,  97  percent  of  OCS  BpillB  are  one  barrel  or  leas  in  volume 
and  U.S.  OCS  offshore  fadlitieB  and  pipeunes  accounted  for  only  2  percent  of 
the  volvune  of  oU  released  into  U.S.  waters  for  the  period  1985-2001  (Figure 
24.3).  The  total  volume  and  number  of  such  spills  over  that  period  have  been 
sign^cantly  declining  due  to  induatrv  safety  practices  and  improved  spill  pre- 
vention technology.  By  comparison,  the  National  Research  Council  (NEC)  esti- 
mated that  690,01)0  barrels  of  oil  enter  North  American  ocean  waters  each  year 
from  land-based  human  activities,  and  another  1,118.000  barrels  result  from 
natural  seeps  emanating  from  the  seafloor. 
A  review  of  the  MMS  publication,  OCS  OU  Spill  Facts  (September  2002),  shows 
that  DO  platform  in  the  Outer  Continental  Shelf  has  generated  a  1000  barrel  oil  spiU 
over  the  20  year  period  from  1980  throurii  2000, 

These  facts  can  be  ignored  no  longer.  The  national  need  for  natural  gas  to  sustain 
and  grow  its  economy  and  meet  its  environmental  objectives  compels  a  realistic  con- 
sideration of  its  offshore  resources.  Coastal  states  have  real  concerns  about  the  con- 
sequences of  offshore  development.  Their  opposition — where  it  occiu-s — is  not  found- 
ed on  risks  based  on  current  offshore  technology.  Nonetheless,  this  opposition  must 
be  addressed. 

Given  the  very  Bignificant  potential  resources  on  the  Outer  Continental  Shelf  lands 
eurnntly  off  limits  by  congressional  and  Executive  Branch  moratoria  to  exoloralion, 
development  a/td  production  of  natural  gas  and  crude  oil.  Congress  should  put  in 
place  a  process  to: 

•  B^n  lifting  <rf  moratoria;  and, 

•  Auow  stales  lo  share  in  revenues  generated  by  federal  lease  bonuses  and  rmalties 

in  proportion  to  the  amount  of  leasing  and  production  that  occurs  off  their 

Finally,  development  of  the  resource  base — whether  onshore  or  offshore — requires 
the  continual  development  of  the  technolc^  to  &id  and  produce  it.  The  dramatic 
and  environmentally  protective  successes  in  the  offshore  would  not  have  been  pos- 
sible without  research  and  development  (R&D)  funding.  The  new  geological  and  geo- 
physicBl  exploration  tools  in  the  onshore  started  witn  federal  research.  Adequate 
funding  of  lossil  energy  research  and  development  activities  is  essential  to  continue 
this  progress.  Federally  funded  research  and  development  programs  have  enabled 
industry  to  extract  more  gas  from  more  geologically  complex  formations,  yet  in  a 
more  environmentally  sensitive  manner.  Unfortunately,  these  federal  research  pro- 
grams have  been  threatened  in  recent  years  and  likely  will  continue  to  be;  tneir 
value  will  be  understated  in  the  budget  process.  Congress  needs  to  supjmrt  these 
federal  research  pn^rams.  As  the  domestic  industry  has  shifted  more  to  independ- 
ents, histcnic  funding  sources  for  R&D  are  largely  extinguished. 

Cmtgress  should  continue  to  adequately  fund  vitally  important  oil  and  gas  R&D 
programs^ 

Liquefied  NATtniAL  Gas 
liquefied  Natural  Gas  (LNG)  will  be  an  increasingly  important  supply  component 
to  meet  domestic — and  international — demand  for  natural  gas,  LNG  must  be  consid- 
ered a  supplement  to  domestic  natural  gas  production — not  an  alternative.  The  Na- 
tional Petroleum  Council's  2003  Natural  Gas  study,  Balancing  Natural  Gas  Policy — 
Fueling  the  Demands  of  a  Growing  Economy,  presented  three  Findings  that  stete 
well  the  situation. 

Traditional  North  American  producing  areas  will  provide  75%  of  long-term 
U.S.  gas  needs,  but  will  be  unable  to  meet  projected  demand. 

Increased  access  to  U.S.  resources  (excluding  designated  wilderness  areas  and 
national  parks)  could  save  consumers  $300  billion  in  natural  gas  costs  over  the 
next  20  years. 

New,  large-scale  resources  such  as  LNG  and  Arctic  gas  are  available  and 

could  meet  2025  %  of  demand,  but  are  higher-cost,  have  longer  lead  times,  and 

face  m^jor  barriers  to  development. 

The  NPC  Study  goes  on  to  state:  A  balanced  future  that  includes  increased  energy 

efficiency,  immediate  development  of  new  resources,  and  flexibility  in  fViel  choice, 

could  save  $1  triUion  in  U.S.  natural  gas  costs  over  ihe  next  20  years.  Pubhc  policy 

must  support  these  otgectives. 

Congress  needs  to  recognise  the  essential  need  to  create  these  balanced  solutions 
as  it  considers  future  natural  gas  policy. 

natural  gas  infivatructure 
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specifically,  FERC'b  record  in  the  certification  proceas  ahould  be  the  ezdnsive  record 
for  any  administrative  appeals.  Other  rrfevant  government  agendes  would  be  in- 
volved in  the  process  concurrent  with  FERC,  possibly  avoiding  administrative  and 
judicial  appeals  or,  at  a  minimum,  shortening  the  time  needed  for  review.  While 
market-baaed  rates  may  be  appropriate  for  some  new  InterBtate  infi'astnicture  de- 
vdopment,  FERC  ahould  coDtinue  to  apply  its  cost-based  rate  regulations  to  pipe- 
lines with  market  power.  With  appropriate  FERC  oversight,  producers  can  be  as- 
sured of  the  abili^  to  get  gas  to  market  via  interstate  pipelines  at  fair  prices  and 
under  non-discriminatoiy  terms  and  conditionB. 

ENVIHONMENTAL  REGULATORY  ISSUES 

Dual  environmental  challenges  coniront  the  emansion  cf  domestic  natural  gas 
suppUes  during  the  exploration  and  production  (B&P)  phase.  Tlie  first  relates  to 
speofic  regulatory  requirements;  the  second  involves  the  federal  dedaitm-making 
process.  Tnis  latter  issue  was  addressed  under  Increasing  Domestic  Natural  Gas 

Supply. 

In  general,  natural  gas  E&P  operations  must  address  the  costs  of  ei '" 

regulation  compliance  largely  driven  by  federal  laws.  However,  r 


B  pose  significant  threatB  to  the  development  of  future  supply. 

First,  potential  federal  regulation  of  hydraulic  fracturing  well  stunulation  nrac- 
ticcB  would  affect  new  natural  gas  development,  particularly  in  nonconventional  gas 
plays.  HydrauUc  fracturing  is  a  technique  used  to  allow  natural  gas  and  oil  to  move 
more  freely  from  the  rock  pores  where  they  are  trapped  to  a  producing  well  that 
can  bring  them  to  the  surface.  The  technolc^y  was  developed  in  the  late  1940s  bbA 
has  been  continuously  improved  and  applied  since  that  time. 

^phcatiou  of  hydraulic  fracturing  to  increase  recovery  is  estimated  to  account  for 
30  percent  of  U.S.  recoverable  oil  and  gas  reserves  and  nas  been  responsible  for  the 
adcfition  of  more  than  7  billion  barrels  of  oil  and  600  trillion  cubic  feet  irf  natural 
gas  to  meet  the  nation's  energy  needs.  The  National  Petroleum  Council  estimates 
uiat  60  to  80  percent  of  all  the  wells  drilled  in  the  next  decade  to  meet  natural  gat 
demand  will  require  fracturing. 

Congress  enacted  the  Safe  Drinking  Water  Act  (SDWA)  in  1974.  By  then,  hydrau- 
lic fi^acturing  had  been  used  for  25  years  with  no  environmental  problems.  State 
permitting  [>rograms  regulated  it  to  assure  its  safe  use.  Under  the  Act,  states  derd- 
oped  extensive  Underground  Injection  Control  (UIC)  programs  to  manage  liquid 
wastes  and  the  reii^jection  of  produced  waters.  These  programs  addressed  hquida  in- 
tended to  be  injected  and — to  remain — in  underground  geologic  formations. 

* '     D  time  diirine  these  debates  was  there  any  Buggeation  of  including  hyi 


fii^cturine  in  the  UIC  waste  management  requirements.  Yet,  in  the  mid-1990B  Ut^- 
tion  challenged  the  Envfronmentai  Protection  Aeency'B  (EPA)  failure  to  regulate  ay- 
drauhc  fracturing  of  coalbed  methane  under  the  SDWA.  The  11th  Circuit  Comt 
ruled  against  EPA  but  never  addressed  the  envfronmental  risks  of  hydraulic  frac- 
turing; it  merely  decided  that  the  plain  language  of  the  statute  includes  hydraulk 
fii^cturing  as  underground  ii;jection.  Years  of  further  litigation  has  resulted  in  EPA 
requiring  Alabama  to  regulate  hydraulic  fracturing  of  coalbed  methane  vrells  under 
its  UIC  program. 

States  are  concerned  about  the  implications  of  the  court's  decision.  States  recog- 
nize the  large  threat  of  the  decision  to  state  UIC  regulatory  programs.  Currently, 
the  two  state  organizations  with  the  greatest  involvement  in  oil  and  oaa  regula- 
tion—the Interstate  Oil  and  Gas  Compact  Commission  (lOGCC)  and  uie  Ground 
Water  Ih-otection  Council  (GWPC) — support  the  need  for  legislation  to  r^udve  t^ 
issue  and  return  the  SDWA  to  its  original  intent. 

Meanwhile,  EPA  initiated  a  study  of  coalbed  methane  hydraulic  fracturing  envi- 
ronmental risks.  EPA  hmited  its  study  to  coalbed  methane  partly  because  the  court 
cases  were  directed  toward  coalbed  operations  and  partly  because,  if  hydraulic  ine- 
turing  environmental  risks  existed,  tney  would  occur  in  the  shallow  roalbed  fields. 
In  June  2004,  EPA  released  the  results  of  its  study.  Its  results  were  strai^t- 
forward.  "Based  on  the  information  collected  and  reviewed,  EPA  has  concluded  that 
the  injectioD  of  hydraulic  fracturing  fluids  into  coalbed  methane  wells  poses  little 
or  no  threat  to  USDWs  and  does  not  justifr  additional  study  at  this  time. 

The  H.R.  6  Conference  Agreement  provided  a  straightforward  resolution  to  the  rtf 
ulatory  uncertainty  facing  hydraulic  fracturing.  The  109th  Congress  should  odcipt  it, 

A  second  regulatory  issue  posing  significant  imphcations  for  the  E&P  induabv  is 
the  regulation  of  stormwater  disukarges  during  construction  of  its  EacilitieB.  ihe 
1987  Clean  Water  Act  (CWA)  included  two  stormwater  provisions  that  are  now 
intertwined  regarding  their  application  to  oil  and  natural  gas  E&P  operations.  'Hte 
fiiiit  provision — Section  402(1X2) — excludes  uncontaminated  stormwater  frtnn  oU  and 
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natnraleu  E&P  operatiiMu  from  the  National  Pollutant  Dischar^  Elimination  Sys- 
tem (NraE!S)  permitting  proceaa.  The  second  subsection — Section  402(p) — directs 
the  E3>A  to  permit  municipal  and  industrial  stormwater  discharges. 

Id  1992,  EPA  promulgated  stormwater  construction  permitting  regulatiooa  afTect- 
ingconstructioD  sites  greater  than  five  acres.  In  Natural  Resources  Defense  Council 
V.  EiwironmenUU  Protection  Agency  (NRDC  v  EPA),  the  Court  concluded  that  EPA 
had  been  arbitrary  and  capriciouB  in  proposing  a  one  acre  limit  and  finalizing  the 
regulations  at  five  acres.  Following  this  litigation  EPA  developed  stormwater  con- 
struction permitting  regulations  in  two  Phases.  Phase  I  covered  sites  greater  than 
five  acres:  Phase  11  covers  sites  from  one  to  five  acres.  During  this  period  EPA  also 
issued  a  guidance  document  in  one  Region  that  the  stormwater  construction  regula- 
tions applied  to  the  construction  of  E&P  operations.  This  guidance  is  inconsistent 
with  the  intent  of  the  law.  Congress  was  clear  that  E&P  operations  should  be  regu- 
lated baaed  on  the  nature  of  its  discharge,  not  the  mere  act  of  construction. 

The  consequences  of  EPA's  action  are  significant.  Most  oil  and  natural  gas  E&P 
sit«s  fall  wiULin  ike  one  to  five  acre  range.  The  Energy  Information  Administration 
reports  that  over  31,500  wells  were  drilled  in  the  first  eleven  months  of  2004.  Over 
10,000  were  in  Texas  and  Oklahoma.  To  meet  future  natural  gas  demand,  the  Na- 
tional Petroleum  Council  estimates  that  the  number  of  natural  gas  wells  aloue 
needs  to  increase  to  approximately  48,000  wells  annually.  EPA's  approach  is  inap- 
propriate for  oil  and  gas  fadhties;  it  ia  oriented  for  subdivision  and  anoppine  center 
prtriects.  Oil  and  gas  production  operations  involve  the  leasing  of  surface  rignta,  con- 
struction occurs  within  a  matter  of  weeks,  and  timing  is  critical  because  it  involves 
□btaining  a  drilling  ri^  that  must  be  carefully  scheduled  and  is  paid  for  baaed  on 
the  number  of  days  it  is  in  use.  Disruption  in  this  process  can  place  entire  projects 
and  substantial  camtal  at  risk.  A  new  analysis  by  the  Department  of  Ener^  con- 
cludes that  these  EPA  regulations  could  cost  the  country  between  1.3  and  3.9  billion 
barrels  of  domestic  oil  production  and  between  15  and  45  trillion  cubic  feet  of  do- 
mestic natural  gas  production  over  the  next  20  yeara. 

H.R.  6  included  a  provision  to  clarify  this  regulatory  process  by  directing  that  reg- 
ulation occur  under  subsection  402(1).  It  needs  to  be  enacted  by  the  109th  Congress. 

Third,  the  Coastal  Zone  Management  Act  (CZMA)  and  its  consistency  provisions 
have  a  long  history  of  impeding  energy  exploration,  development  and  production  at 
essentially  every  step  of  the  process.  The  CZMA  created  a  national  program  de- 
signed to  encourage  the  States  to  develop  programs  to  manage  and  balance  com- 
peting uses  of  and  impacts  to  coastal  resources.  The  law  was  designed  to  enhance 
communications  between  federal  agencies  responaible  for  permitting  activities  on 
Federal  lands  and  coastal  states  to  minimize  or  eliminate  confhcta  with  approved 
State  goals  and  programs.  It  was  viewed  aa  a  positive  law  designed  to  help  resolve 

However,  reenlatot;  implementation  and  States'  misuse  of  the  consistency  provi- 
liona  of  the  CzMA  have  created  uncertainty  and  have  impeded  federal  offshore  ex- 
idomtian  and  production  projects  as  weU  as  the  siting  of  onshore  and  offshore  en- 
srgT  infrastmoture.  Some  coastal  management  policies  conflict  with  the  CZMA  law, 
laombitiiig  siting  of  onshore  and  offshore  infraatructure  in  the  state  coastal  zone 
•nd  on  fMeral  luids. 

"n^  National  Oceanic  and  Atmospheric  Administration's  (NOAA)  revised  CZMA 
federal  consistent  relations  expand  the  ability  for  a  state  to  use  its  coastal  man- 
agement pn^ram  to  impede  federal  permitting  involving  proposed  activities  that 
occnr  in  federal  waters  off  the  coasts  of  other  States.  States  have  blocked  or  delayed 
federal  C^bhore  energy  activities  far  outside  of  their  coastal  waters  throi«h  unrea- 
KMiaUe  application  of  the  CZMA  consistency  provisions.  The  Secretary  of  Commerce 
has  not  a<ied  in  a  timely  manner  to  make  decisions  on  consistency  appeals,  thus 
■"■1""g  the  appeals  process  last  many  yeara. 

Tht  H.R.  6  Conference  Agreement  included  provisions  to  resolue  these  conflicts  re- 
vising  the  CZMA  consistency  review  process  and  bring  its  implementation  into  har- 
mony with  Congress's  original  goals.  These  chariges  should  be  passed  by  the  I09th 
Congren. 

Fourth,  habitat  management,  particularly  those  related  to  the  Endangered  Spe- 
dea  Act.  can  poee  a  significant  uiallenge  to  natural  gas  development  primarily  on 
Meral  lands.  Lease  stipulations  and  permit  restrictions  that  limit  either  the  time 
or  the  location  ftn"  development  can  effectively  provent  access  to  the  resource  base. 
Theae  leitrictioiu  need  to  be  carefully  crafted  to  balance  the  protection  of  wildlife 
habitat  with  the  need  to  develop  domestic  natural  gas.  Both  the  temporal  and  spa- 
tial reabidunu  need  to  be  essential  to  protect  the  wildlife.  Similarly,  the  Ustmg 
proceat  of  the  Endangered  Species  Act  and  the  subsequent  constraints  need  to  he 
baaed  on  sound  science. 
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The  H.R.  6  Conference  Agreement  included  proviaiona  to  improve  the  coordination 
between,  agencies  in  the  feaeral  leasing  and  permitting  process  that  need  to  be  en- 
hanced. The  House  Committee  on  Resources  reported  legislation  to  improoe  the  proce- 
dures of  the  Endangered  Species  Act  that  n^d  to  be  considered  by  the  lOSth  Con- 
gress. 

Fifth,  when  Congress  passed  the  1990  Clean  Air  Act  Amendments,  it  decided  that 
multiple  oil  and  natural  gas  wells  could  not  be  aggregated  to  treat  uiem  as  a  sin^e 
stationary  Bource.  It  TEsjected  efforts  to  consolidate  tiiese  separate  fecilities — often 
owned  by  different  companies.  However,  technically,  the  definition  is  within  the  haz- 
ardous air  pollutanta  title  of  the  Act  and  needs  to  be  clarified. 

Congress  should  clarify  that  oil  and  natural  gas  wells  cannot  be  aggregated  to 
treat  them  as  a  single  stationary  source  for  all  purposes  under  the  Clean  Air  Act. 

Sixth,  the  Clean  Water  Act  cmrently  provides  autnority  for  the  r^ulation  of  pro- 
duced waters  associated  with  natural  gas  development  that  are  discharged  to  the 
environment.  This  author!^  is  adequate  and  does  not  need  to  be  altered. 

Congress  should  reject  efforts  to  alter  the  Clean  Water  Act  produced  water  author- 
ity. 

Seventh,  afiahare  development  requires  the  development  of  eeoli^cal  and  geo- 
physical data.  Use  of  the  equipment  to  develop  this  infarmation  has  raised  concsms 
about  the  effects  of  its  sounds  on  marine  mammals.  The  Marine  Mammals  Protec- 
tion Act  (MMPA)  addresses  harassment  of  marine  mammals  and  incidental  takings. 
However,  its  provisions  are  imprecise. 

//  Congress  reauthorizes  MMPA,  it  should  address  the  definition  of  Vioraasment' 
under  the  Act  and  modify  the  Incidental  TakiTtgs  provisions  to  make  the  Act  more 
responsive  to  genuine  protection  of  mari/te  mammals  while  considering  the  impor- 
tance of  human  activities. 

OrVERSIFlCATION  AND  CONSERVATION 

While  conservation  and  efficiency  measures  and  diversification  of  energy  sources 
present  opportunities  to  reduce  natural  gas  demand,  it  is  iroportant  to  avoid  policy 
options  that  deter  the  development  of  new  supplv.  The  Fuel  Use  Act  of  1978  was 
one  of  the  worst  policy  choices  that  could  have  been  made.  It  rejected  a  mailKt- 
based  approach  to  resource  development.  It  created  disincentives  to  develop  dwies- 
tic  natural  gas  resources.  The  objective  of  national  energy  poUcy  should  be  to  en- 
hance energy  availability  including  natural  gas. 

TAX  INCENTIVES 

rtant  role  in  encouraging  the  develoameot 
...  ...  „.  .  .  s  essentially  since  the  inception  of  the  in- 
come tax.  After  successfully  creating  tax  incentives  to  develop  these  resources.  Con- 
gress then  began  to  systematically  reduce  them.  At  the  same  time  the  Intenuu  Rev- 
enue Service  (IRS)  has  interpreted  the  remaining  tax  provisions  to  reduce  tbedr  ef- 
fectiveness. Looking  forward,  there  are  a  number  of  areas  where  tax  reforms  cmdd 
benefit  the  development  of  domestic  natural  gas. 

Independent  producers  develop  90  percent  of  domestic  wells  and  produce  86  per- 
cent of^ domestic  natural  gas.  These  producers  principally  generate  the  capital  to  ex- 
pand their  production  through  their  revenues — through  the  wellhead.  Consequently, 
to  the  degree  that  taxes  reduce  these  revenues  inappropriately,  those  fbnds  cannot 
be  reinvested  in  new  exploration  and  production. 

For  example,  development  of  new  resources  requires,  in  part,  the  development  of 
geological  and  geophysical  <G&G)  data.  G&G  expenses  include  tjie  costs  incurred  fbr 
geologists  and  geophysicists.  seismic  surveys,  and  the  drilling  of  core  holea.  TTieee 
surveys  increasingly  use  3-D  technology  rather  than  the  conventional  2-D  tech- 
nology used  for  most  of  the  last  seven  decades.  Previously  only  very  large  companies 
were  able  to  utilize  this  state-of-the-art,  computer-intensive,  3-D  technology  because 
of  its  high  cost  and  the  considerable  technical  expertise  it  requires.  However,  as  the 
costs  of  computer  technology  have  declined,  more  and  more  domestic  ind«p(Hidrat 
producers  are  making  use  of  this  technology.  Still,  while  3-D  seismic  provides  a 
vastly  superior  tool  for  exploration,  it  is  far  more  expensive  than  2-D  tedmology. 
3-D  seismic  surveys  usually  cost  between  five  or  six  times  more  per  squan  mile  on- 
shore than  the  older  technology  and,  in  some  instances  can  account  for  two-thiids 
of  the  costs  of  some  wells.  Encouraging  use  of  this  technoli^y  has  many  boiefite: 
•  More  detailed  information.  Conventional  2-D  seismic  is  only  able  to  identify 
large  structural  treos  while  3-D  seismic  is  able  to  pinpoint  complex  formations 
and  stratigrajphic  plays.  These  are  particularly  important  fbr  aereloping  non- 
conventional  niels. 
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•  Improved  >i^l^^^wg  rate*.  Producers  are  reporting  50-85%  improvements  in  their 

(uiding  rate,  hi  prior  years  a  producer  might  have  to  drill  three  to  eight  wells 
in  order  to  find  commercially  viable  produmon. 

•  Rediuied  environmentfd  impacL  Because  the  use  of  advanced  seismic  tech- 

nology significantly  improves  the  odds  of  drilling  a  commercially  viable  well  on 
the  &st  try,  this  reduces  the  number  of  wells  that  are  drilled  and,  thus,  reduc- 
ing the  footprint  of  the  industry  on  the  environment. 

•  InVMtmeiit  capital.  Manv  investors  are  requiring  producers  to  provide  3-D  seis- 

mic surveys  of  potential  development  before  committing  their  capital  to  the 
project  in  order  to  minimize  their  risk. 

Currently,  the  IRS  considers  G&G  costs  nondeductible  as  ordinary  and  necessary 
business  expenses  but  requires  them  to  be  treat«d  as  capital  expenditures  recovered 
through  cost  depletion  over  the  life  of  the  field.  G&G  expenditures  allocated  to  aban- 
donee prospects  are  deducted  upon  such  abandonment. 

These  costs  are  an  important  and  integral  part  of  exploration  and  production  for 
oil  and  natural  gas.  They  affect  the  ability  of  domestic  producers  to  engage  in  the 
exploration  and  development  of  our  national  oil  and  natural  gas  reserves.  Thus, 
th^  are  more  in  the  nature  of  an  ordinary  and  necessary  coat  of  doing  business. 

'niese  costs  are  similar  to  research  and  development  costs  for  other  industries. 
For  those  industries  such  costs  are  not  only  deductible  but  also  a  tax  credit  is  avaU- 
ahle. 

New  exploration  and  development  of  natural  gas  resources  is  essentia!  to  address 
the  current  supply  and  demand  challenges.  Allowing  the  deduction  of  G&G  costs 
would  increase  capital  available  for  domestic  exploration  and  production  activity. 

The  technical  infrastructure"  of  the  oil  services  industry,  which  includes  geolo- 
gists and  engineers,  has  been  moving  into  other  industries  due  to  reduced  domestic 
exploration  and  production.  Stimulating  exploration  and  development  activities 
would  help  rebuild  the  critical  oil  services  industry. 

Con^^ss  should  act  to  clarify  that  G&G  expenses  can  be  expensed  as  other  similar 
costs  are  treated  in  other  industries. 

Tax  incentives  to  increase  domestic  development  have  a  history  of  success.  The 
nonconventional  fuels  tax  credit  (Section  29}  resulted  in  increased  development  of 
natural  gas  sources  that  would  not  have  otherwise  occurred.  Nonconventional  gas 
souTceB--coalbed  natural  gas,  tight  formations,  and  shale  formations — and  deep  con- 
ventional gas  will  need  to  be  an  essential  component  of  domestic  natural  gas  supply. 
The  2003  National  Petroleum  Council  Natural  Gas  study  reports  that  36  percent  of 
undiscovered  resources  will  come  firom  nonconventional  sources. 

While  current  natural  gas  prices  are  driving  development  activity  now,  the  nation 
needs  to  be  concerned  about  sustaining  consistent  development  efforts.  For  example, 
while  drilling  activity  increased  dramatically  when  prices  increased  in  2000,  it 
dropped  significantly  in  2001  when  prices  fell.  Reduced  drilling  results  in  less  sup- 
ply and  catching  up  takes  time,  thereby  further  pressuring  tne  marketplace.  Tax 
ptuides  that  would  support  domestic  development  would  provide  long-term  benefits 
to  the  supply/demand  Wance; 

Congress  should  examine  tax  policies  that  encourage  domestic  natural  gas  dei/elop- 
ment,  particularly  nonconventional  gas  and  deep  conventional  gas.  These  could  in- 
clude tax  credits  or  deductions  for  actions  that  increase  domestic  natural  gas  devel- 
t^ment  activity. 

Additional  tax  poUcy  provisions  can  further  enhance  domestic  natural  gas  devel- 


■  Delay  K«atal  Payments.  As  a  general  rule,  oil  and  natural  gas  exploration  com- 

Knies  do  not  purchase  the  land  on  which  they  intend  to  search  for  minerals 
t  instead  lease  the  land  and  agree  to  pay  royalties  as  the  minerals,  if  any, 
are  produced.  A  typical  lease  expires  in  one  year  unless  exploration  has  begun 
or  the  lessee  pays  the  lessor  a  fee  for  the  privilege  of  deferring  the  commence- 
ment of  exploration  or  production  on  the  leased  property.  A  host  of  legitimate 
Teasons  exist  that  may  prevent  oil  and  gas  exploration  companies  fiom  cur- 
rently developing  certain  properties,  and  "delay  rentals"  are  the  payments  made 
to  retain  the  leases  on  those  properties.  For  decades,  it  remained  uncontested 
that  lessees  could  elect  to  currently  deduct  these  payments.  However,  during 
the  IIKIOb,  the  IRS  began  to  take  the  position  that  tnese  payments  must  be  cap- 
italized and  generally  recovered  through  cost  depletion  over  the  life  of  the  lease. 
Lt^ialatiM)  darifying  the  current  deductibihty  of  these  payments  would  bring 
mud-needed  simpliiication  by  reducing  the  burdensome  and  costly  compliance 
raquimnentB  associated  with  capitaliung  these  expenditures.  In  turn,  these 
lower  costs  would  help  encourage  new  domestic  natural  gas  production  by  mak- 
ing more  money  available  for  capital  investment. 
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•  Net  Income  Limltatioii  on  Percentage  Depletion.  Congrefls  has  Biupended 

the  property  taxable  income  limitation  on  percentage  depletion  for  margiiul 
wells  through  2005.  The  suBpenaion  tbat  was  in  place  in  1998  and  1999  saved 
many  mar^al  wells  during  the  price  crisis.  This  provision  should  be  penna- 
nently  eliminated  to  provide  domestic  producers  of  these  wells  an  incentive  not 
to  shut  down  these  wells.  Once  the  well  is  closed,  the  potential  to  produce  the 
remaining  reserves  is  lost  forever. 

•  Net  Taxable  Income  Limit.  The  H.H.  6  Conference  Agreement  tax  title  would 

have  also  suspended  the  65  percent  net  overall  taxable  income  limit  on  percent- 
age depletion.  This  constraint  on  independent  producers  limits  the  amount  d 
capital  that  can  be  retained  for  reinvestment  into  existing  and  new  production. 
In  an  industry  that  typically  reinvests  its  profits  back  into  it  operatioDB,  this 
constraint  means  less  domestic  natural  gas.  It  too  should  be  eliminated. 

•  Percentage  Depletion  Rates  and  Limits.  The  number  of  independent  pro- 

ducers quah^ng  for  percentage  depletion  has  decreased.  Percentage  depletimt 
has  been  further  hmited  as  a  result  of  mergers  and  acquisitions  of  the  varimt 
producers  as  they  seek  ways  of  reducing  their  costs,  consohdating  productJon 
fields,  and  operating  more  efficiently.  However,  percentage  depletion  remaiiu 
very  important  to  the  small  producer  with  marginal  well  production.  Limiting 
the  number  of  barrels  qualifying  for  percentage  depletion  and  artificially  low- 
ering the  rate  in  a  declining  industry  is  counterproductive.  Increasing  tiie  nuni' 
ber  of  barrels  qualifying  and/or  increasing  the  depletion  rate  would  help  the 
small  ind^endent  develop  resources  more  effectively 

•  Intangible  Drilling  Costs  (IDC).  Despite  great  advances  in  geological  and  geo- 

physical know-how  and  technology,  drilling  a  well  is  still  the  only  means  of  de- 
termining with  absolute  certainty  the  presence  of  hydrocarbons  in  reservoir  rock 
or  sand.  Once  a  discovery  is  made,  a  series  of  wells  may  be  required  to  produce 
the  underground  deposit  economically.  The  well  costs  with  no  salvage  value  aie 
called  "intangible  drilling  and  development  costs'  or  IDC  ("since  tAey  produce 
nothing  "tangible"  but  only  a  hole  in  the  ground").  These  intangible  coats  in- 
clude the  amounts  paid  for  labor,  liiel,  materials  and  necessary  technical  aen- 
ices  such  as  clearing  ground,  road  making,  surveying  and  constructing  sodl 
physical  structures  as  are  necessary  for  the  production  of  oil  and  gas.  IDC  rep- 
resent the  normal  day-to-day  costs  of  doing  business  for  an  oil  and  gas  oniu)- 
ration  and  production  company.  For  exploratory  and  development  wells,  IDC  ac- 
count for  approximately  90%  and  70%  of  total  costs,  respectively.  About  60%  d 
an  offshore  production  platform  are  IDC. 

The  preference  for  IDC  from  oil  and  gas  wells  does  not  apply  to  taxpayen 
who  ere  independent  producers  with  the  following  limitation:  If  the  taxpayer*! 
Alternative  Minimum  Tax  (AMT)  IDC  exceed  the  taxpayer's  AMT  income  h 
40%,  the  excess  is  a  preference  item.  The  IDC  preference  should  be  elim^ated 
Ibr  independent  oil  and  gas  producers. 
Collectively,  these  provisions  would  further  enhance  domestic  natural  gas  devekp- 

ment  by  providing  more  capital  for  producers. 
Congreaa  ahould  consider  enactment  of  these  capital  enhancing  tax  proviaiont. 

EquaUy  important,  they  must  be  crafted  in  suck  a  manner  to  assure  that  the  AMT 

does  not  nullify  the  benefits  that  they  would  create.  The  mistake  of  1986  should  lut 

be  repeated. 

INVESTMENT 

Oil  and  natural  gas  exploration  and  production — despite  significant  technological 
advances — remains  a  capital  intensive,  high  risk  business.  Yet,  it  does  not  histori- 
cally yield  high  returns.  At  the  same  time,  it  must  compete  for  capital  with  hi^iv 
yielding,  lower  risk  investments.  Domestic  production  opportunitieB  must  also  com- 
pete against  the  lure  of  foreign,  lower  cost  opportunities. 

One  factor  that  encourages  investment  in  natural  gas  production  is  a  sense  c^  cer- 
tainty that  projects  can  be  completed — and  completed  in  a  predictable  time.  Uais] 
of  the  issues  described  in  the  previous  questions  address  federal  government  prac- 
tices that  generate  uncertainty.  Congressional  action  to  improve  the  pace  of  federal 
actions  and,  more  importantly,  to  improve  the  predictability  of  a  successful  outcome 
are  an  essential  element  to  attract  more  investment  into  development  of  natural  gas 
supplies, 

Fmancial  factors  play  a  similarly  significant  role.  Early  on,  after  the  creation  <rf 
the  federal  income  tax,  the  treatment  of  costs  associated  with  the  exploration  and 
development  of  this  critical  national  resource  helped  attract  capital  and  rstain  it< 
despite  its  risk.  Allowing  the  expensing  of  geological  and  geophymcal  costs  a^  per- 
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rentage  depletion  rates  of  27.5  perrent  are  eismples  of  policy  decisions  that  resulted 
in  the  United  States'  extensive  development  of  its  petroleum  and  natural  gas. 

But,  the  converse  is  equally  true.  By  1969,.  Congress  reduced  the  depletion  rate 
and  later  eliminated  it  for  aU  producers  except  independents.  However,  even  for 
independents,  the  rate  was  dropped  to  15  percent  and  allowed  for  only  the  first  1000 
barrels  per  day  of  petroleum  (or  natural  gas  equivalent)  produced.  A  higher  rate  is 
allowed  fbr  marginal  wells  ( —  15  barrels/day  or  90  mcvd)  which  increases  as  the 
|>etroleum  firice  drops,  but  even  tliis  is  constrained — in  the  underlying  code — by  net 
income  limitations  and  net  taxable  income  limits.  In  the  Windfall  Profits  Tax,  fed- 
end  tax  policy  extracted  some  $44  billion  from  the  industry  that  could  have  other- 
wise been  invested  in  more  production.  Then,  in  1986  as  the  industry  was  ttying 
to  recover  from  the  last  long  petroleum  price  drop  before  the  1998-99  crisis,  federal 
tax  poliCT  was  changed  to  create  the  Alternative  Minimum  Tax  that  sucked  millions 
more  doUan  &om  the  exploration  and  production  of  petroleum  and  natural  gas. 
Ilwae  duinges  have  discouraged  capital  from  flowing  toward  this  industry. 

Even  now,  in  the  midst  of  the  current  challenges  to  increase  domestic  natural  gas 
production,  tax  pohcy  options  remain  controversial  because  of  these  prior  actions. 
AdditiMial^,  th^  may  be  constrained  by  the  federal  budget  process. 

Thus,  another  continuing  challenge  to  draw  investment  to  the  E&P  component  of 
the  natural  gas  industry  will  be  assurine  the  capital  marketplace  and  investors  that 
a  reasonable  return  can  be  obtained  relative  to  the  risk  the  venture  poses.  Absent 
oM  of  fedend  tax  policy,  there  are  Umited  but  usefiil  federal  options  to  support  do- 
meatic  E&P  investment. 

llie  Deep  Water  Boyalty  Relief  Act  provided  roj^ty  incentives  to  encourage  pro- 
dadian  in  the  deep  water  portions  of  the  Gulf  of  Mexico.  All  estimates  indicate  that 
it  has  been  a  highly  successful  effort.  Similar  royalty  incentives  have  been  imple- 
mented for  the  development  of  deep  natural  gas  formations  in  the  shallow  waters 
of  the  Outer  Continental  Shelf.  These  royalty  incentives  work  because  they  provide 
producers  with  e  better  potential  economic  return  for  the  risk  they  are  taking  in 
theae  frontier  developments.  They  attract  investment. 

Congress  should  cotttinue  its  support  for  offshore  royalty  incentives  by  enacting 
proviiioru  from  the  H.R.  6  Con^rence  Agreement  with  updates  reflecting  the  passage 

The  economic  pressures  on  E&P  companies  to  increase  their  production  and  re- 
mrvw,  to  generate  the  capital  necessary  for  additional  development,  and  to  dem- 
onstoata  Uieir  ability  to  compete  in  the  marketplace  have  compelled  a  consoUdation 
in  the  industry.  Mergers  ana  acquisitions  have  alwavs  been  part  of  the  E&P  indus- 
try, but  they  have  intensified  over  the  past  decade.  One  aspect  of  these  mergers  has 
baen  the  assregation  of  federal  lease  acreage  under  one  companVs  control  that  ex- 
'*  "  "'*"  it  some  alteratnm  of  the  current  acrea^ 
D  expand  their  efforts  on  federal  lands  if 
me  poBBuiuiqi  exisu  tuat  tney  may  iHier  oe  faced  with  divesting  themselves  of  prof- 
itable properties.  Industry  understands  the  importance  of  providing  for  broad  oppor- 
tnnitira  to  develop  the  federal  resource  base.  Consequently,  there  is  a  consensus 
that  properties  where  production  already  exists  should  not  be  subject  to  the  acreage 
limitation. 

Congress  should  enact  the  provision  of  the  H.R.  6  Conference  Agreement  that  ex- 
empts Vteld  by  production"  acreage  from  the  federal  acreage  limitations. 

Another  element  of  the  H.R.  6  Conference  Agreement  provided  for  marginal  well 
royal^  relief  on  federal  lands  when  prices  are  low.  This  provision  does  not  directiy 
encoui'age  new  investment  in  natural  gas  production,  but  it  does  encourage  produc- 
tko  from  both  onshore  and  ofTsbore  wells  during  times  of  economic  tOstress.  It 
builds  on  existing  provisions  that  have  helped  maintain  domestic  onshore  oil  produc- 
tion finm  federal  lands. 

Confess  should  adopt  this  safety  net  for  federal  natural  gas  production. 

Ultimately,  a  stable  natural  gas  market  with  prices  that  are  adequate  to  provide 
acceptable  returns  will  draw  investment  to  natural  gas  exploration  and  production. 
Congress  can  support  this  efibrt  through  tax  policies  and  royalty  incentives  that.en- 
eourttge  such  investment. 

FEBC  AND  BIA  NATURAL  GAS  MARKET  DATA 

The  current  voluntary  system  by  which  industry  participants  report  pricing  data 
to  indsx  developers  wo»s.  While  confidence  in  the  integri^  of  natural  gas  price  in- 
^cw  was  undermined  by  the  inappropriate  activities  of  some  gas  traders,  the  efforts 
bj  industry,  the  FERO,  and  the  Commodity  Futures  Trading  Commission  (CFTC) 
hkve  remlted  in  increased  accuracy,  reliability,  and  transparency  of  wholesale  en- 
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intereat  in  the  process  by  which  price  indices  reflect  and  influence  the  fbnnalion  ot 
wholesale  prices  for  natiuml  gas  and  electricity.  After  hoeting  tedmical  confacoces, 
issuing  a  policy  statement  on  standards  for  price  index  developers  and  market  par- 
ticipants, conducting  surveys  of  industry  practices  in  price  reporting,  and  issuing  a 
staff  report,  FERC  approved  an  order  on  November  19,  2004,  directmg  staff  to  con- 
tinue to  monitor  price  formatioD  in  wholesale  markets.  In  the  order,  FGRC  reports 
on  improvement  in  (a)  the  amount  of  transaction  data  being  reported  to  index  devel- 
opers, (b)  the  processes  by  which  market  participants  provide  data  to  index  devel- 
opers; (c)  the  amount  and  quahty  of  information  provided  fay  indices,  and  (d)  the 
confidence  market  participants  currently  have  in  price  indices. 

Specifically,  one  of  the  index  publishers,  Platts,  reported  that  volumes  and  trans- 
actions for  its  monthly  gas  survey  from  February  through  June  2004  increased  35 
and  38  percent,  respectively,  from  2003  levels.  In  the  daily  gas  survey,  Platts  stated 
that  the  number  of'^  natural  gas  transactions  reported  in  May  2004  was  double  that 
of  November  2002,  Another  index  publisher.  Intelligence  Press/NGI  reported  that  13 
of  the  top  20  trading  companies  are  reporting  or  plan  to  begin  reporting,  and  that 
these  13  companies  represent  96  percent  of  the  volumes  traded  by  the  top  20  fimu. 
Nearly  two-thirds  of  the  companies  that  report  to  index  developers  now  report 
through  a  department  independent  from  trading.  The  number  of  companies  con- 
ducting annual  independent  audits  of  their  price  reporting  practices  haa  risen  irota 
5  percent  to  58  percent.  Index  developers  now  provide  more  information  in  their  in- 
dices. Because  of  these  improvements,  the  overall  average  level  of  confidence  in 
price  indices  is  6.93  on  a  scale  of  one  to  ten.  The  confidence  level  for  gas  utilifiea 
is  even  higher,  at  7.49.  Industrials,  as  exemplified  by  the  Process  Gas  Conmmun 
group,  noted  that  their  "faith  in  the  price  indices  has  been  strengthened  by  the 
events  of  the  past  two  years." 

The  CFTC  amended  its  larger-trader  reporting  rules  to  raise  contract-reprntiilg 
levels  and  subsequently  will  alter  the  number  of  reportable  positions  and  the  inftr- 
mation  provided  by  those  positions  in  its  weekly  Conunitments  of  Traders  r^miti. 
The  new  final  rules  become  efTective  January  20,  2005. 

While  the  focus  on  market  data  has  centered  on  pricing  information,  the  accora^ 
of  storage  data  has  been  in  the  headlines  since  the  Energy  Information  Administra- 
tion (EIA)  issued  its  weekly  storage  report  on  November  24,  2004.  In  tltat  report. 
EIA  reported  a  storage  withdrawal  that  greatly  exceeded  market  expectations,  ana 
subsequently  issued  a  downward  correction  from  49  Bcf  to  17  Bcf.  Based  on  prelimi- 
nary investigation,  it  appears  that  this  error  was  administrative  in  nature,  not  the 
result  of  market  manipulation.  The  operator  submitting  the  incorrect  data  has  re- 
vised its  system  for  reporting  to  EIA  to  ensure  the  accuracy  of  future  reports.  It  V 
Ukely  that  other  operators  also  will  review  their  reporting  systems  to  ensure  tlitt 
accurate  data  is  submitted  to  EIA. 

The  Committee  needs  to  look  beyond  the  concerns  with  stora^  data  and  market 
information  to  the  underlying  issues  of  adequacy  of  storage  capacity  and  natural  gw 
supply  availability.  The  focus  on  market  data  stems  from  actual  manipulatito, 
which  has  been  curbed  through  oversight,  and  from  volatility  that  naturally  ariset 
in  a  commodity  market  where  supply  and  demand  are  not  in  balance. 

Some  industry  participants  have  called  on  the  CFTC  to  put  in  place  nmre  limited 
"stops"  for  natural  gas  trading.  Under  current  NYMEX  rules,  a  $3/MMBtu  chan^ 
in  price  results  in  a  stop  in  trading  for  5  minutes.  Those  advocating  titter  stopg 
compare  this  unfavorably  with  stops  on  the  beef  exchange,  where  a  mcrrement  rf 
1.5  cents  results  in  a  stop  in  trading  for  24  hours.  This  proposal  should  not  be 
adopted. 

•  The  current  stop  of  $3  is  reasonable  for  natural  gas;  the  cattle  market  is  not  ag 

volatile,  so  1.5  cents  is  reasonable  for  that  commodity. 

•  If  you  pUce  limits  on  NYMEX  trading,  parties  will  go  to  the  over-the-counter  mar- 

ket. This  is  particularly  true  for  natural  gas,  which  does  not  have  substatntes 
and  is  a  necessity. 

•  Limits  are  intended  to  prevent  a  runaway  market,  not  to  alleviate  volatili^. 

•  NYMEX  keeps  prices  honest. 

•  Stops  wreak  havoc  with  contract  expirations. 

While  market  oversight  and  transparency  are  important  to  assure  the  trading  ac- 
tivities are  legal  and  understandable,  natural  gas—like  it  or  not — now  trades 
through  commodity  markets.  By  their  very  nature,  commodity  markets,  like  stod 
markets,  are  inherently  sul^ect  to  volatility.  Volatility  can  be  diminished  by  greater 
transparency  or  greater  storage  capacity,  but  it  cannot  be  eliminated. 
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Cmtgre&s  tkould  not  enact  legialation  to  interfere  with  a  market  that  is  responding 
to  the  need  to  control  its  abuse  by  past  practices.  Existing  goDemmental  authority 
is  adequate  to  addrtsa  these  improper  praetices. 

CONCLUSION 

Comprehenaive  energy  l^islation  has  been  pending  before  Congress  since  2001. 
Each  passing  year  has  shown  that  the  failure  to  address  this  key  national  issue  has 
resulted  in  increasingly  more  serious  ener^  challenges.  The  legislation  developed 
and  almost  passed  in  the  108th  Congress  is  not  a  perfect  solution;  no  bill  will  be. 
However,  its  provisions  built  an  important  framework.  Passing  legislation  with 
these  elements  may  not  be  a  sufBcient  step,  but  it  is  a  necessary  one.  Congress 
needs  to  enact  these  steps  to  allow  it  to  take  the  next  ones. 

Mr.  Hall.  Themk  you.  And  the  Chair  recognizes,  now,  the  Chair- 
man of  Board  and  Cnief  Executive  OfScer  of  New  Jersey  Resources 
and  its  principal  subsidiary  New  Jersey  Natural  Gas.  He  served  as 
Director,  and  in  2005  wiis  Chairman  of  the  American  Ga&  Associa- 
tion, and  trustee  of  the  American  Gas  Foundation.  I  recognize  Mr. 
Downes  for  5  minutes,  sir. 

STATEMENT  OF  LAURENCE  M.  DOWNES 

Mr.  Downes.  Thank  you,  Mr.  Chairman.  Good  morning,  find 
good  morning,  members  of  the  Committee.  Thanks  for  the  oppor- 
tunity to  be  nere  today.  As  you  noted,  I  am  here  today  on  b«haif 
of  the  American  Gas  Association,  but  also  as  a  CEO  of  a  local  dis- 
tribution company.  The  AGA,  as  you  might  know,  has  195  mem- 
bers. We  are  the  national  trade  association  that  represents  Amer- 
ica's natural  gas  utilities.  Collectively,  our  members  provide  lifeline 
services  to  more  than  56  million  customers;  so  in  essence,  we  are 
the  fice  to  the  customer. 

First  of  all,  I  want  to  say  thank  you  for  your  leadership  in  ad- 
dressing what  is  the  most  pressing  issue  that  faces  our  mdustry 
today,  ensuring  reasonably  priced  naturEil  gas  for  America's  natural 
gas  customers. 

Naturitl  gas  is  America's  preferred  fuel  for  homes  and  businesses, 
in  large  measure  because  of  its  environmental  advantf^es.  We  be- 
lieve that  the  Nation's  ener^  needs  require  a  2-prong  attack  on 
this  problem:  first,  to  increase  supply,  but  also  to  promote  ener^ 
efficient.  We  all  know  that  demand  for  natural  gas  is  growing.  We 
know  that  supply  is  struggling  to  keep  up.  The  result  heis  been 
prices  that  are  high  and  volatile.  Our  56  million  customers  aie 
bearing  the  burden  and  prompt  action  must  be  taken.  What  should 
we  do?  Today,  I  would  like  to  suggest  to  you  4  areas. 

Fii^  of  all,  we  must  make  an  objective  reassessment  of  restricted 
Federal  lands  and  streamline  Federal  permitting  processes.  The 
fact  is  there  are  large  tracts  of  Federal  lemds  that  are  currently  re- 
stricted for  resource  activity.  The  limitations  that  were  put  in  place 
may  have  been  appropriate  when  put  in  place  decades  ago;  but 
today,  technology  allows  for  the  development  of  our  Nation's  re- 
sources in  an  environmentally  sensitive  way.  We  must  also  look  at 
the  limitations  which  remain  necessary  for  protecting  our  environ- 
ment and  look  at  those  which  do  not. 

In  addition,  current  permitting  processes  seriously  delay  pro- 
ducer's ability  to  develop  our  Nation's  ample  resource  base.  Given 
our  energy  needs,  we  need  to  expedite  these  procedures.  Second,  we 
need  to  ensiure  Uiat  an  Alaskan  natural  gas  pipeline  is  constructed 
and  tiiat  LNG  supplies  are  increased.  We  applaud  Congress  for 
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passing  the  package  of  provision  last  fall  that  were  needed  to  jump 
start  me  Alaskan  pipeline,  which  could  play  a  major  role  in  our 
Nation's  long-term  supply  picture. 

We  also  urge  Congress  to  enact  provisions  that  will  expedite  and 
streamline  the  building  of  LNG  import  facilities,  which  will  be  a 
necessary  step  in  bringing  prices  down. 

Third,  we  must  reafGrm  our  strong  commitment  to  environ- 
mental v£ilues.  Natural  gas  is  the  cleanest  of  the  fossil  fiiels,  and 
it  is  in  great  demand,  mid  natural  gas  can  be  the  bridge  to  a  fu- 
ture that  will  rely  more  heavily  on  renewables. 

Now,  it  is  sometimes  suggested  that  our  industry  seeks  a  relax- 
ation or  a  loosening  of  our  Nation's  environmental  values.  That  is 
simply  not  the  case.  In  fact,  our  commitment  to  the  environment 
has  never  been  stronger,  and  we  also  recognize  that  all  of  our  sug- 
gested initiative  must  be  undertaken  with  the  highest  level  of  envi- 
ronmental sensitivity. 

Finally,  energy  eniciency  is  as  much  an  answer  to  our  problems 
as  is  increasing  gas  supply.  The  difBculties  that  we  face  in  our  in- 
dustry today  cannot  be  solved  simply  by  increasing  supply.  In  fact, 
there  is  no  single  solution.  As  a  result,  we  must  also  improve  en- 
ergy efficiency  because  a  unit  of  natural  gas  conserved  benefits  cus- 
tomers at  least  as  much  as  a  new  unit  of  natural  gas  produced.  In 
fact,  when  you  look  at  ova  industry  over  the  last  quarter-century, 
the  average  residential  household  has  reduced  its  natural  gas  c<m- 
sumption  by  25  percent. 

But  more  needs  to  be  done.  At  the  State  level,  many  of  our  mem- 
ber companies  lire  exploring  regulatory  strategies  to  encourage 
greater  efficiency  and  conservation.  But  apart  from  that,  here  m 
Washington,  we  need  to  change  how  energy  efficiency  is  measured 
and  not  ignore  huge  energy  losses. 

Now,  you  may  ask,  what  are  those  energy  losses?  They  are  the 
ener^  lost  between  the  time  when  energy-producing  raw  material 
is  extracted  and  when  it  is  ultimately  delivered  to  the  customer. 
Existing  Federal  energy  efficiency  legislation  should  be  amended  to 
require  that  energy  efficiency  is  measured  on  a  full  fuel-cycle  and 
fuJll  life-cycle  basis  from  wellhead  to  burner  tip,  from  the  source  to 
the  electric  appliance. 

In  summary,  we  can  determine  how  this  problem  is  solved.  It  is 
not  an  issue  of  inadequate  resources.  It  is  an  issue  of  making  the 
right  policy  choices.  We  c£m  choose  to  have  plentiful,  clean  supplies 
of  natural  gas  at  affordable  prices.  We  can  choose  to  have  economic 
growth  and  robust  employment.  That  decision  is  in  your  hands. 
Our  customers  are  counting  on  us. 

Thank  you  very  much. 

[The  prepzu'ed  statement  of  Laurence  M.  Downee  follows;] 


THE  GAS  SUPPLY,  INFRASTRUCTURE  AND  EFFICIENCY  CHAIXBNGE 
My  name  is  Laurence  M.  Downes.  I  am  Chairman  and  Chief  Executive  Officer  of 
New  Jersey  Resources,  which  operates  a  natural  gas  utility  in  New  Jersw  that  pro- 
vides service  to  more  than  455,000  customers.  I  am  also  the  Chaimum  <x  the  Amei^ 
ican  Gaa  Association  (AGA),  which  repreeenta  approximately  200  local  energy  utiUty 
companies  that  deliver  natural  gas  to  more  than  56  million  homes,  buBiiieBses  and 
industries  throughout  the  UnitM  States.  Natural  gas  currently  meets  onft-fourth  of 
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the  United  States'  enei^  needs,  and  it  is  the  fastest  growing  mfoor  energy  source. 
As  B  result,  adequate  supplies  of  competitively  priced  natural  gas  are  of  critical  im- 
portance to  AGA  and  its  member  companies.  Similarly,  ample  supplies  of  reasonably 
priced  natural  gaa  are  of  critical  importance  to  the  millions  of  customers  that  AGA 
members  serve.  AGA  speaks  for  those  customers  as  well  as  its  member  companies. 

The  natural  gas  industry  is  at  a  critical  crOBsroads.  Natural  gas  prices  were  rel- 
atively low  and  very  etable  for  most  of  the  1980s  and  1990b,  largely  as  a  result  of 
ample  supplies  of  natural  gas.  Wholesale  natural  gas  prices  during  uiis  period  tend- 
ed to  fluctuate  around  $2  per  million  Btus  (MMBtu).  But  the  balance  between  sup- 
ply and  demand  has  become  very  tight  since  then,  and,  therefore,  even  small 
changes  in  weather,  economic  activity,  or  world  energy  trends  have  resulted  in  sig- 
nificant wholesale  natural  gas  price  fluctuations. 

Market  conditions  have  changed  significantly  since  the  winter  of  2000-2001. 
Today  our  industry  no  longer  enjoys  prodigious  supply;  rather,  it  treads  a  supply 
ti^trope,  bringing  with  it  unpleasant  and  undesirable  economic  and  political  con- 
Bequencee — most  importantly  high  prices  and  higher  price  volatility.  Both  con- 
Beqoences  strain  natural  gas  customers— residential,  commercial,  industrial  and 
electricity  generators. 

Since  the  beginning  of  2003,  the  circumstances  in  which  our  industry  finds  itself 
have  become  plainly  evident  through  significantly  higher  natural  gas  prices.  Natural 
gas  prices  have  consistently  hovered  in  the  range  of  $5-6  or  more  per  MMBtu  in 
moat  wholesale  markets.  In  some  areas  where  pipeline  transportation  constraints 
exist,  prices  have  skyrocketed  for  short  periods  of  time  to  $70  per  MMBtu.  Simply 
put,  natural  gas  prices  are  high  and  volatile,  and  the  marketplace  is  predicting  that 
they  will  stay  high.  At  this  point  there  is  no  significant  debate  among  analysts  as 
to  this  state  of  affairs.  Chaining  the  current  supply/demand  balance  requires  con- 
tinuing efforts  aimed  at  energy  efficiency  as  well  as  initiatives  to  provide  more  nat- 
ural gas  supply. 

As  this  Committee  well  knows,  energy  is  the  lifeblood  of  our  economy.  More  than 
60  million  Americans  rely  upon  natural  gas  to  heat  their  homes,  and  high  prices 
are  a  serious  drain  on  their  pocketbooks.  High,  volatile  natural  gas  prices  also  put 
America  at  a  competitive  disadvantage,  cause  plant  closings,  and  idle  workers.  Di- 
rectly or  indirectly,  natural  gas  is  critical  to  every  Ameritam. 

The  consensus  of  forecasters  is  that  natu)-al  gas  demand  will  increase  steadily 
over  the  next  two  decades.  This  growth  will  occur  because  natural  gas  is  the  most 
envininmentally  friendly  fossil  fuel  and  is  an  economic,  rehable,  and  homegrown 
source  of  energy.  It  is  in  the  national  interest  that  natural  gas  be  available  to  serve 
the  demands  of  the  market.  The  federal  government  must  address  these  issues  and 
take  prompt  and  appropriate  steps  to  ensure  that  the  nation  has  adequate  supplies 
of  natural  gas  at  reasonable  prices. 

Many  of  the  fields  from  which  natural  gas  currently  is  being  produt^d  are  mature. 
Over  tne  last  two  decades,  technological  advances  have  greatly  enhanced  the  ability 
to  find  natural  gas  as  well  as  to  produce  the  maximum  amount  possible  fh)m  a  field. 
While  technology  wiU  undoubtedly  continue  to  progress,  technology  alone  will  not 
be  sufficient  to  maintain  or  increase  our  domestic  production. 

Today's  ti^t  natural  gas  markets  have  been  a  long  time  in  coming,  but  there  are 
■tjll  numerous  unexploited  sources  of  gas  in  the  United  States.  We  are  not  running 
out  of  natural  gas;  we  are  not  running  out  of  places  to  look  for  natural  gas;  we  are 
Tunning  out  of  places  where  we  are  allowed  to  look  far  gas.  The  truth  we  must  con- 
front now  is  that,  as  a  matter  of  policy,  this  country  has  chosen  not  to  develop  much 
of  ite  natural  gas  resource  base. 

Without  prudent  elimination  of  some  current  restrictions  on  U.S.  natural  gas  pro- 
duction, producers  will  strumle  to  increase,  or  even  maintain  current  production 
levels  in  the  Lower-48.  This,  likely  would  expose  63  million  homes,  businesses,  in- 
dustries and  electric-power  generation  plants  tjiat  use  natural  gas  to  unnecessaiy 
levels  of  price  volatility — thus  harming  the  U.S.  economy  and  threatening  America^ 
standard  of  living. 

If  America's  needs  for  enerey  are  to  be  met,  there  is  no  choice  other  than  for  ex- 
ploration and  production  (E&P)  activity  to  migrate  into  new,  undeveloped  areas. 
There  is  no  question  that  ihe  nation's  natural  gas  resource  base  is  rich  and  diverse- 
It  is  simply  a  matter  of  taking  E&P  activity  to  the  many  areas  where  we  know  nat- 
ural gas  exists.  Regrettably,  many  of  these  areas — largely  on  federal  lands — are  ei- 
ther totally  dosed  to  exploration  and  development  or  are  subject  to  so  many  restric- 
titnu  that  timely  and  economic  develooment  is  not  possible.  As  we  contemplate  tak- 
ing theae  steps,  it  is  important  that  all  understand  that  the  E&P  business  is — again 
as  a  remit  of  technological  improvements— enormously  more  environmentally 
fiiendly  today  than  it  was  25  years  ago.  In  short,  restrictions  on  land  access  that 
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have  been  in  place  for  many  years  need  to  be  reevaluated  if  we  are  to  address  the 
nation's  current  and  future  energy  needs. 

This  year,  like  the  past  several  years,  the  most  important  step  the  entire  Con- 
gress can  take  to  addrass  these  pressing  issues  is  to  enact  a  comnrehenaive  energy 
bill  with  provisions  ensuring  that  lands  where  natural  gas  is  believed  to  exist  are 
available  for  environmentally  sound  exploration  and  devdopment.  Additionally,  it  is 
appropriate  to  create  incentdvea  to  seek  and  produce  this  natural  gan.  These  stepa 
are  necessary  to  help  consumers  and  the  economy. 

The  "Natural  Gas  Outlook  to  2020"  by  the  American  Gas  Foundation  underscorea 
all  of  these  concerns.  That  study  looks  at  anticipated  natural  gas  demand  and  sup- 
ply in  the  year  2020.  The  report  expects  that,  if  the  nation  continues  on  its  present 
course,  by  2020  natural  gas  prices  will  increase  by  TO  percent,  reaching  approxi- 
mately $13.76.  This  ia  anticipated  to  lead  to  increased  unemployment,  plnnt  clos- 
ings, and  the  movement  of  industrial  operations  overseas,  just  as  it  haa  in  the  last 
sev^^  years.  It  also  indicates  that,  in  two  alternative  poUcy  scenarios  (the  'ex- 
panded" and  the  "expected"),  customers  can  save  annually  $200  billion  or  $120  bil- 
Uon  when  compared  to  going  forward  on  a  status  quo  basis. 

THE  CAS  DEMAND  OPPORTUNITY 

While  it  may  seem  unduly  elementary,  it  is  important  to  rememJier  that  the  mar- 
ket relies  upon  two  countervaihng  forces  to  operate:  supply  and  demand.  Price  u 
determined  by  the  intersection  of  the  two,  and  volatility,  which  has  become  a  chal- 
lenge for  all  energy  stakeholders,  is  a  result  of  the  particular  intersection  of  those 
two  factors.  As  the  discuHsion  above  notes,  additional  gas  supply  is  both  necessaiy 
and  desirable.  Nevertheless,  we  must  continue  to  focus  on  the  opportunities  to  serve 
the  interests  of  customers  presented  fay  taking  actions  with  regard  to  natural  gss 
demand  as  well.  In  terms  of  the  market  and  prices,  a  unit  of  imtural  gas  not  con- 
sumed is  indistinguishable  from  a  unit  of  natural  gas  produced  and  consumed 
There  clearly  are  opportunities  for  Congress  to  t^pitalize  on  this  gas  demand  oppor 

AGA  is  not,  however,  an  advocate  of  government  action  that  interferes  witli  ths 
operation  of  efficient  markets.  Nevertheless,  there  are  opportunities  where  govern- 
ment policy  can  point  the  invisible  hand  in  the  ri^t  direction.  'Hiere  are  at  least 
three  opportunities  where  government  policy  can  allow  us  to  capitalize  on  the  de- 
mand opportunity.  First,  Congress  can  ensure  that  we  as  a  nation  utilize  the  best 
approadi  to  our  energy-efficiency  analysis,  by  requiring  that  we  look  at  efficiency 
on  a  full -fuel-cycle  basis.  Second,  Congress  can  provide  tax  incentives  for  efBdeoQ 
that  require  veiy  modest  public  support  but  that  will  provide  large  efficient  gains. 
Third,  we  need  to  ensure  that  the  interests  of  energy  industry  stakeholans  an 
aligned  with  the  goals  of  energy  efficiency. 

A  brief  summary  of  AGA's  priorities  in  this  regard  is  attached. 

INCREASING  DOMESTIC  NATURAL  GAS  SUPPLY 

The  most  important  atep  In  auataining  and  increaaing  domestic  natnral  gu 
production  would  be  to  look,  with  an  environmentally  aound  eye,  to  de- 
velop new  natural  gas  frontiers  within  the  United  States. 

The  United  States  possesses  a  resource  base  that  is  adequate  for  many  more  dec- 
ades of  energy  production.  Growth  in  production  from  this  resource  base  is,  how- 
ever, jeopardized  by  limitations  currendy  placed  on  access  to  it  For  example,  most 
of  the  gas  resource  base  off  the  East  and  West  Coasts  of  the  U.S.  and  the  Eastern 
Gulf  of  Mexico  is  currently  closed  to  any  exploration  and  production  activity.  More- 
over, access  to  large  portions  of  the  Rocky  Mountains  is  severely  restricted.  The  po- 
tential  for  increased  production  of  natural  gas  is  severely  constrained  ao  long  as 
these  restrictions  remain  in  place, 

America  ia  not  running  out  of  natural  gas,  and  it  is  not  running  out  of  plains  to 
look  for  natural  gaa.  America  is  running  out  of  placea  where  we  are  allowed  to  look 
for  gas.  The  fields  where  we  currently  produce  natural  gas  are  mature.  More  and 
more  effort  is  required  to  produce  leaa  and  less  gaa  with  each  well.  Quit«  simply, 
there  is  no  way,  other  than  exploring  for  natural  gas  in  new  geograpiuc  areas,  to 
meet  America's  anticipated  demand  for  natural  gas  unless  we  turn  increasingiy  to 
sources  located  outside  North  America. 
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The  eziBdng  univenal  prohibitiaiu  on  all  E&P  activity  on  the  East  Coast, 
the  West  Coast  Coast,  and  the  Eastern  Gulf  of  Mexico  must  be  reevalu- 
ated with  an  objective,  dispassionate  ejre  to  determine  if  these  areas 
can  be  explored  without  adverse  environmental  consequences. 

A  gigantic  swath  of  federal  lande,  much  of  which  is  known  to  overlay  large  depos- 
its of  natural  gas,  has  been  placed  off  limits  to  any  form  of  E&P  activity,  no  matter 
how  environmentally  sound  and  Hensitive.  This  blanket  prohibition  can  no  longer 
stand.  The  U.S.  E&P  industry  has  been  transformed  by  technology  over  the  last 
quarter  century  such  that  drilling  for  natural  gaa  today  is  an  entirely  different  ven- 
ture compared  to  thirty  or  forty  yean  ago.  Vae  nation's  pressing  need  for  energy 
to  warm  its  homes  and  to  supply  its  businesses  mandates  that  we  reevaluate  this 

Srohibition.  A  process  must  begin  where  individual  offshore  areas  are  evaluated  to 
etermine.  wiUi  a  dispassionate  and  objective  eye,  whether  sound  environmental 
stewardship  continues  to  mandate  the  universal  prohibition  of  E&P  activity  offshore 
under  whidi  we  live  today.  AGA  beUeves  that  such  an  analysis  will  reach  the  con- 
clusion that  some  areas  should  remain  off-hnuts,  some  areas  should  be  made  the 
subject  of  stringently  controlled  activity,  and  many  areas  can  be  safely  explored 
with  the  latest  environmentally  friendly  E&P  techniques. 

There  are  undoubtedly  many  avenues  that  could  be  followed  to  achieve  this  objec- 
tive, AGA  has  recently  reviewed  the  "SEACOR"  proposal  to  restructure  the  current 
regulatory  scheme  for  the  offshore  areas  of  the  United  States.  That  proposed  legisla- 
tive represents  a  sound  and  balanced  means  to  begin  the  process  of  striking  the  en- 
vironmental balances  that  the  United  States  needs  to  undertake.  Undoubtedly  other 
proposals  could  harmonize  the  nation's  energy  needs  with  the  protection  of  environ- 
mental values. 

An  integrated,  omnibus  review  of  restrictions  in  the  Intermountain  West 
must  be  undertaken  to  harmonize  and  rationalize  overlapping  and  du- 
plicative restrictions  that  make  many  areas  effectively  closed  to  E&P 
activity. 

The  Intermountain  West  has  been,  and  is  expected  to  continue  to  be,  a  growing 
supplier  of  natural  gas.  This  can,  however,  only  be  the  case  if  access  to  key  pros- 
pects is  not  unduly  impeded  by  stipulations  and  restrictions,  which  are  often  con- 
flicting and  overlapping.  Two  separate  studies  by  the  National  Petroleum  Council 
and  the  U.S.  Department  of  the  Interior  have  reached  a  similar  conclusion — that 
nearly  40  percent  of  the  gas  resource  base  in  the  Intermountain  West  is  restricted 
from  development,  in  some  cases  partially  and  in  some  cases  totally.  On  this  issue, 
the  Department  of  the  Interior  noted  that  there  are  nearly  1,000  different  stipula- 
tions that  can  impede  resource  development  on  federal  lands. 

It  is  essential  that  energy  needs  be  balanced  with  environmental  impacts  and  that 
this  evaluation  be  complete  and  up-to-date.  Finding  and  producing  natural  gas  is 
accomphshed  today  through  sophisticated  technologies  and  methodologies  that  are 
cleaner,  more  efficient,  and  much  more  environmentally  sound  than  Uiose  used  in 
the  1970s.  Many  restrictions  on  natural  gas  production  in  the  Intermountain  West 
have  simply  not  taken  account  of  the  important  technological  developments  of  the 
preceding  thirty  years.  The  result  has  been  policies  that  deter  and  forestall  in- 
creased usage  of  natural  gas,  which  is,  after  aU,  the  nation's  most  environmentally 
benign  and  cost-effective  energy  source. 

Congress  should  mandate  a  from-the-ground-up  review  of  the  various  restrictions 
and  limitations  applicable  to  federal  lands  in  the  West  with  the  goal  of  rationalizing 
and  harmonizing  the  restrictions  and  reviews  currently  involved. 


Adequate  authorizations  and  appropriatioi 
federalp  '      ' 


d  permitting  agencies  to  perfor 
dently,  and  promptly. 

A  number  of  federal  agencies  are  charged  with  responsibility  for  reviewing  and 
acting  upon  applications  for  permits  for  E&P  activities.  These  include  the  Minerals 
Management  Service,  the  Bureau  of  Land  Management,  the  Fish  &  Wildlife  Service, 
and  Forest  Service.  AGA  is  aware  of  numerous  instances  where  these  agencies  have 
not  been  able  to  perform  their  necessary  functions  in  timely  fashion  simply  for  lack 
of  fiscal  resources.  This  represents  an  unnecessary  and  unwarranted  barrier  to 
sound  energy  and  resource  development.  Fiscal  resources  that  are  miniscule  in 
amount — when  compared  to  the  scope  of  so  many  federal  programs — would,  if  ap- 


yGoogle 


nittiiiK  procwaea  for  EAP  nctlvitiM  will 


of  these  provisions  by  Congreea  would  be  a  step  toward  increased  natural  gas  pro- 
duction. 

Similarly,  a  variety  of  provisions  in  Subtitle  B  of  Title  III  would  have  the  effect 
of  improving  the  various  administrative  processes  associated  with  E&P  activities 
{see.  e-g.,  Sections  312,  318,  319,  321,  322,  323,  325,  326,  327,  328,  329,  330).  Enact- 
ment of  these  provisions  would  help  bring  forward  additional  natural  gas  supplies. 

Adopt  reasooable  production  incentives  and  ro^falty  relief  proviaunu. 
Without  question  tax  incentives  can  help  achieve  both  objectives.  Perhaps  the  most 
dramatic  example  is  the  Section  29  tax  credit.  The  Section  29  tax  credit  brou^t 
forth  coal-bed  methane  supplies  in  numerous  parts  of  the  country.  Today,  that  sup- 
ply accounts  for  approximately  10  percent  of  U.S.  natural  gas  consumption.  The  con- 
ference report  for  the  Energy  Policy  Act  of  2003  contained  an  array  of  incentives. 
First,  that  bill  contained  a  number  of  royalty-relief  provisions.  {See,  e.g..  Title  H. 
Subtitle  B,  Sections  311-316.)  These  provisions  were  aimed  at  encouraging!  the  more 
difficult  types  of  exploration  and  production  activity.  Second,  the  bill  contained  a 
number  of  tax  incentives  aimed  at  spurring  production.  {See,  e.g..  Title  XllI,  Subtitle 
C.  Sections  1341-1348.)  These  measures  were  aimed  at  improvi^  the  caah  flow  a[ 
smaller  producers  or  providing  an  incentive  for  several  more  difficult  types  rf  pr»- 
duction.  Incentives  of  this  type,  if  reasonable  in  nature,  are  a  constructive  compo- 
nent of  a  balanced,  comprehensive  energy  plan. 

It  is  often  reported  that  the  energy  industry  focuses  unduly  upon  producing  more 
fossil  fuels,  The  impUcation,  statedor  unstated,  is  that  doing  so  is  narmfiil  to  the 
environment  as  well  as  the  nation's  quality  of  life.  What  is  almost  universally  over- 
looked in  these  reports  is  that  natural  gas  is  the  cleanest  of  the  fossil  fuels.  What 
burned,  natural  gas  emits  virtually  no  sulfur  dioxide  or  particulate  matter  and 
emits  far  lower  levels  of  nitrogen  oxides,  carbon  monoxides,  carbon  dioxide,  and  re- 
active hydrocarbons  than  either  coal  or  gasoline.  It  is  critically  important  to  keep 
these  environmentally  friendly  characteristics  of  natural  in  mind  when  addressing 
the  policy  issues  related  to  the  production  of  natural  gas. 

As  suggested  above,  the  most  important  action  that  can  be  taken  to  bring  new 
gas  supplies  to  customers  is  opening  to  exploration  and  production  the  many  areaa 
throughout  the  United  States  that  we  know  to  contain  significant  natural  gas  re- 
sources. Many  of  these  areas  liave  been  closed  to  exploration  or  have  been  made  the 
subject  of  so  many  restrictions  that  they  are  de  facto  closed  to  exploration.  At  heart, 
these  closures  and  restrictions  are  ostensibly  funded  in  environmental  concerns. 
The  nation  needs  to  review  these  restrictions.  Most  importantly,  it  needs  to  review 
them  widi  a  contemporary  view  that  reflects  the  fact  that  the  exploration  and  pro- 
duction business  is  enormously  more  environmentally  friendly  today  than  was  tiu 
case  thirty  or  forty  years  ago.  Equally  importantly,  these  assessments  must  be  made 
with  an  understanding  of  the  importance  of  energy  production  to  the  nation,  par 
ticularly  as  it  bears  upon  economic  prosperity  and  well  being. 

INCREASING  THE  SUPPLY  OF  UQUEFIED  NATURAL  GAS 

LNG  will  be  an  important  source  of  supply,  and,  it  will,  even  in  modest 
quantities,  have  a  significant  effect  upon  nBtuiiU  gna  pricea. 

Given  the  policy  choices  that  the  nation  has  previously  made  with  regard  to  gas 
supply  and  with  regard  to  land  access,  imported  LNG  will  be  an  essentia]  incre- 
mental supply  of  natural  gas.  Although  several  dozen  such  import  projects  have 
been  announced,  in  all  likelihood  a  far  smaller  number  wiU  actually  be  constructed. 
Even  if  only  several  projects  are  ultimately  brought  online,  the  impact  of  these  im- 
ports upon  U.S.  natiural  gas  prices  will  be  material  and  significant.  Accordin^y,  it 
would  be  sound  pohcy  for  the  government  to  take  whatever  actions  it  can  to  CKJU- 
tate  Uie  siting  and  construction  of  LNG  marine  import  terminals. 
Congreas  should  create  certainty  for  LNG  project  developers  by 
FERC  regulatory  policy  with  regard  to  LNG  and  1  "~ 

sive  FERC  jurisdiction  over  LNG  import  terminals. 

The  current  process  for  siting  LNG  import  terminals^witfa  appropriate  applica- 
tions being  submitted  to  FERC— is  working  efficiently.  Over  the  past  decade  and  a 
half,  FERC  has  materially  improved  its  processes  for  approving  energy  infrastruc- 
ture. There  is  no  need  at  present  to  interfere  with  that  process. 


f  policy  with  regard  to  LNG  and  by  reafttrming  exchl- 
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Congress  can,  however,  give  encouragement  to  LNG  project  developers  by  codi- 
fying current  FERC  regulatory  policy,  announced  in  FERC's  Hackberry  orders,  that 
LNG  import  terminalB  will  be  ti^ated  as  if  they  were  natural  gas  producers  and  will 
not  be  made  subject  to  the  open-access  requirements  imposed  upon  interstate  nat- 
ural gas  oipelines.  Doing  so  will  provide  certainty  that  will  assist  in  the  develop- 
ment of  tnese  prcrjects.  (The  November  18,  2003.  conference  report  for  the  Energy 
Policy  Act  of  2003,  in  Section  320,  proposes  to  do  juat  that.) 

Additionally,  Congress  can  take  important  action  to  reaffirm  that  FERC  has  ex- 
clusive jurismctioD  under  Section  3  of  the  Natural  Gas  Act  over  the  facilities  for  the 
importation  of  LNG  into  the  United  States.  Doing  so  will  remove  a  cloud  of  uncer- 
tainty spawned  by  the  Public  Utilities  Commission  of  the  State  of  California,  which 
is  currently  being  addressed  by  the  courts  in  Californians  for  Renewable  Energy  v, 
FERC.  No.  04-73650  (Ninth  Circuit). 

INCREASING  NATURAL  GAS  INFRASTRUCTURE 

In  the  fall  of  200S  Congress  took  the  most  important  infrastructure  action  possible 
by  approving  the  package  of  legislative  provisions  essential  to  spur  construction  of 
the  Alaska  natural  gas  transportation  system.  But  further  actions  to  this  end  are 
in  order.  Further  actions,  however,  as  suggested  below,  are  in  order. 

Beduc«  the  depreciation  period  for  new  gas  distribution  lines  from  20  to 
IS  years.  AGA  anticipates  that  growing  gas  demand  over  the  coming  decades  will 
require  local  natural  gas  utilities  to  construct  approximately  $100  billion  in  new  in- 
frastructure. Congress  should  facilitate  this  essential  infrastructure  by  enacting  ac- 
celerated tax  depreciation  for  local  gas  distribution  companies.  (This  provision  was 
included  as  Section  1322  of  the  conference  report  for  the  Energy  Policy  Act  of  2003.) 

Adopt  the  infrastructure  provisions  contained  in  H.R.  6.  The  conference  re- 
port for  the  Energy  Policy  Act  of  2003  contained  a  number  of  other  worthwhile  pro- 
viaions  that  would  assist  in  ensuring  that  adequate  natural  gas  infrastructure  is 
available  to  serve  the  nation's  natural  gas  customers.  (Sections  321,  325,  326,  330, 
341,  346,  347,  348,  349,  350,  and  351.) 

Improve  federal  permitting  processes.  A  widespread  difficulty  with  infra- 
structiire  permitting  is  the  multiple  layers  of  review  required  as  part  of  the  permit- 
ting process,  even  though  FERC  is  generally  the  lead  agency  in  the  licensing  proc- 
ess. The  conference  report  on  the  Energy  Policy  Act  of  2003  attempted  to  address 
Bome  of  those  difBculties  by  mandating  one  record  to  be  relied  upon  (Section  330) 
and  by  requiring  deadlines  in  Coastal  Zone  Management  Act  proceedings  (Section 
325).  The  infrastructure  problem  is.  however,  broader  than  this,  and  broader  solu- 
tions are  required.  A  number  of  studies  have  documented  the  overlapping  and  con- 
flicting review  processes  that  are  regularly  involved  in  energy  infrastructure  jjermit- 
ting.  At  the  federal  level,  the  simple  and  elegant  solution  is  to  vest  FERC  with  au- 
thority to  oversee  all  ancillary  permitting  of  interstate  natural  gas  pipelines,  wheth- 
er state  or  federal,  and  to  authorize  it  to  require  that  ancillary  reviews  be  undertake 
within  a  time  certain.  These  multiple  layers  of  review  are  perhaps  the  largest  road- 
blocks in  terms  of  time  for  interstate  natural  gas  infrastructure,  and  they  without 
question  add  costs  to  infrastructure — costs  that  are  ultimately  borne  by  customers. 

THE  IMPORTANCE  OF  FUEL  DIVERSITY  AND  ENERGY  EFFICIENCY 
At  present  there  is  no  significant  ability  to  increase  natural  gas  production  in  the 
very  near  term  because  production  is  essentially  occurring  at  full  capacity.  In  this 
nmtext,  additional  demand — whether  generated  by  weather  or  economic  activity — 
produces  great  volatiHty  in  prices.  In  essence,  in  instances  of  additional  demand  the 
market  rationalizes  through  price  volatility. 

In  this  context,  only  efficiency  measures  can,  in  the  near  term,  moderate  demand 
and,  therefore,  moderate  prices.  Market-driven  conservation  can  have  an  impact  in 
the  short  term,  but  true  eniciency  measures  can  only  be  effective  in  the  longer  term. 
Over  the  last  twenty  years,  America's  households  have  decreased  their  natural  gas 
consumption  1%  per  year  on  average.  Similarly,  commercial  and  industrial  concerns 
have  made  great  strides  in  improving  their  efficiency.  These  trends  will  undoubtedly 
continue,  but  govermnent  can  take  steps  to  make  quantum  leaps  in  efficiency. 

AGA  strongly  endorses  addressing  tne  nation's  energy  policy  on  a  comprehensive 
basis,  with  energy  efficiency  playing  an  essential  role.  The  conference  report  on  the 
EnergJ'  Policy  Act  of  2003  includes  a  large  number  of  energy  efficiency  provisions, 
addressed  not  only  to  natural  gas  but  also  to  almost  all  niel  sources.  Congress 
should  move  forward  with  these  provisions  as  an  integral  element  of  a  comprehen- 
sive «nBi^  bilL  These  relatively  modest  provisions  can  pay  enormous  dividends  in 
the  longer  haul. 
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AGA  also  believes  that  the  nation  shauld  refy  "P*™  '  ^"^  poiifblio  of  energy 
■ources  to  meet  its  energy  needs.  A  balanced  portfolio  of  energy  sources  is  in  toe 
national  interest. 

Adopt  fall  fuel-cycle  energf-^Ktaeney  analysis.  Moreover,  energy  poli^ 
should  seek  to  put  each  fiiel  to  its  moat  effective  use.  Regrettably  our  energy  policy 
today  is  not  founded  upon  this  principle.  In  most  instances,  for  example,  on  a  life- 
cycle  basis  and  from  the  perspective  of  allocative  efficiency,  natural  gas  is  most  *&• 
dent  in  direct-flame  appBcations — apace  heating,  ccx>king,  and  water  beating.  On  a 
life  cycle,  full -fuel-cycle  basis,  electricity  generally  is  considerably  less  efficient  tor 
these  uses.  Thus,  by  ignoring  this  fundamental  precept,  our  energy  poli^  todi^ 


misallcx^tes  resources.  Energy  policy  would  make  a  er^t  step  fbrwi  .     . 

gard  by  performing  its  analysis  on  a  fiill-fuel-cycle,  full  life-cycle  basis. 

Congress  ahould  move  forward  in  this  realignment  of  the  nation's  approadi  to  en- 
ergy midency.  To  make  federal  energy  usage  measurement  accmrate.  Congress 
should  direct  the  federal  agendes  that  sponsor  promotional  and  rating  pragraau  fbr 
energy-efiident  appliances,  homes,  and  buildines  (i.e.,  DOB,  EPA  Energy  Star,  etc) 
to  base  those  programs  on  total  enei^  usage  (in  addition  to  measuring  the  energy 
usaee  at  the  site  of  consmnption).  All  other  thinea  being  equal,  this  shift  would  tend 
to  shift  gas  toward  direct  flame  applications  and  somewhat  away  from  consumption 
in  generating  peak  electridty,  resulting  in  a  more  efRdent  usage  of  the  nation  b  re- 
Adopt  reaaonablfl  tax  proTisions  that  promote  efficiencsy.  Similarly,  tax 
credits  can  lead  to  more  efBdent  energy  consumption.  The  conference  report  on  the 
Energy  Policy  Act  contains  a  number  of  tax  provisions  seeking  to  promote  this  end. 
Provisions  of  this  type  play  an  essential  part  in  a  balanced,  comprehensive  enragy 
proposal. 

Reliance  on  market  forces.  AGA  also  behoves  that  government  policy  should 
not  seek  to  interfere  in  the  market  dedaions  that  result  in  the  nation's  energy  port- 
fblio.  High  natural  gaa  prices  as  we  are  experiencing  at  the  momient  tend  to  produce 
calls  for  energy  allocation  achemea  (for  example,  suggestions  that  government  policy 
should  affirmatively  discourage  the  uae  of  natural  gas  in  the  generaticm  of  dec- 
tridty).  Past  events  should  provide  ample  proof  that  such  calls,  if  accepted,  ahrayg 
produce  new,  unintended,  and  unforeseen  deleterious  consequences.  AGA  beljevea 
that  the  market,  if  left  unhindered,  will  produce  a  diverse  and  robust  energy  poit- 
folio  for  the  nation. 

Encourage  innovative  gas  utility  regulatory  structures  that  reivard  atUl- 
ties  fbr  encouraging  energy  efficrienc^.  Additionally,  from  the  perspective  of 
AGA  and  its  membera,  the  goala  of  energy  effidency  are  ciften  ill  served  by  the  rate 
and  cost  recovery  mechanisms  employed  at  the  retail  level  by  local  natural  gaa  utili- 
ties. More  often  than  not  utihty  rates  are  designed  on  a  volumetric  basis,  when 
utility  efforts  to  encourage  eflidency  and  reduce  natural  gas  consumption  result  in 
finandal  harm  to  the  utility.  These  traditional  rate  mechanisms  run  counter  to  pub- 
he  polidea  regarding  energy  effidency.  This  need  not  be  the  case.  RecenUy  sewal 
states  have  adopted  innovative  rate  structures  that  align  the  utility's  ecxtnomic  in- 
terests and  the  goala  of  energy  effidency.  Other  state  public  utihty  commissioDB  will 
soon  be  considering  similar  proposals.  Adoption  of  these  mechaniama  ahould  reduce 
natural  gas  consumption  and  reduce  overall  customer  bills  while  allowing  natural 
gas  utilities  to  earn  their  authorized  returns.  Last  year  leading  environmental  and 
eneiigy  conservation  organizations  joined  the  American  Gas  Assodation  in  sup- 
porting such  innovative  gas  utili^  proposals, 

SUMMARY  AND  CONCLUSION 

These  are  challenging  times  in  the  natural  gas  industry.  Natural  gas  prices  an 
both  high  and  volatile.  Natural  gas  cuatomera  serosa  America  are  counting  on  our 
leadership  to  bring  them  a  solution.  It  hes  in  taking  action  in  Washington  that  en- 
courages a  three-part  assault  on  the  problem: 

•  Taking  the  necessary  steps  to  allow  and  stimulate  natural  gas  exploraticm  and 

production  off  the  East  Coast,  off  the  West  Coast,  in  the  eastern  Gulf  of  Mexico, 
and  in  the  Intermountain  West 
■  Taking  the  necessary  steps  to  stimulate  and  expedite  the  expansion  of  our  natural 
gaa  infrastructure  to  bring  natural  gas  to  those  Americans  who  want  and  need 
It 

•  Taking  the  necessaiy  steps  to  stimulate  new  advances  in  energy  effidenc^r 

Mr.  Hall.  Thank  you,  and  the  Chair  now  recognizes  Mr. 
Norlander,  who  is  here  on  behalf  of  the  National  Association  of 
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State  Utility  Consumer  Advocates,  the  Executive  Director  of  Pubic 
Utility  Law  Project  of  New  York.  1  recognize  you  for  5  minutes,  sir. 

STATEMENT  OF  GERALD  A.  NORLANDER 

Mr.  NORLANDER.  Thank  you  Chairman  Hall  and  Chairman  Bar- 
ton and  members  of  the  subcommittee  for  this  opportunity  to  be 
here  today  for  the  NASUCA.  I  am  here,  also,  in  my  capacity  as  Di- 
rector of  Public  Utility  Law  Project  of  Albany,  New  York.  I  am  also 
chadrman  of  the  Electricity  Committee  of  NASUCA.  NASUCA  is  an 
association  of  44  State  consumer  advocates  across  the  country  and 
District  of  Columbia.  And  some  of  the  NASUCA  members  are  from 
States  that  restructured  their  electric  industries,  as  did  New  York 
and  Texas  and  a  number  of  others.  Some  members  Eire  from  States 
that  retidn  the  traditional,  vertically  integrated  electric  utility  sys- 
tem. 

I  speak  today  on  behalf  of  cdl  of  NASCUA's  members  in  opposi- 
tion to  much  of  the  electricity  title  of  the  proposed  Energy  Policy 
Act  of  2005.  This  unified  opposition  represents  a  national  con- 
sensus of  State  consumer  advocates  from  a  variety  of  structures. 
And  that  consensus  is  that  much  of  this  bill,  if  enacted,  would  not 
materially  advance,  and  could  be  detrimental  to  the  public  interest 
and  interests  of  constmiers.  NASUCA  does,  however,  support  the 
provision  in  the  bill  that  would  require  mandatory,  enforceable  U- 
abiUties  standards  throughout  the  transmission  grid. 

The  primary  purpose  of  the  Federal  Power  Act  of  1935  is  the  pro- 
tection of  consumer.  Proposals  to  change  it  should  be  measured  by 
whether  they  add  meaningftil  protections  or  whether  they  erode  the 
existing  statutory  bond  the  act  creates  with  consumers.  That  bond 
is  that  all  rates  demanded  and  charged,  that  are  subject  to  the 
Federal  jurisdiction,  will  be  just  and  reasonable.  And  they  will  be 
subject  to  review  by  the  agency  charged  with  setting  and  fixing  the 
rates.  Once  that  is  done,  those  rates  and  charges  are  then,  under 
the  Supremacy  Clause,  pushed  through  to  the  retail  level  to  con- 
sumers across  the  country.  And  so  therefore,  the  test,  again,  should 
be  whether  the  statute  actually  adds  to  or  protects  the  protection 
that  the  customers  have  now. 

The  bill  has  a  number  of  features  in  it.  It  has  considerable  lan- 
guage that  would  crate  new  rate  incentives  for  tremsmission  facili- 
ties. I  discussed  it  at  some  length;  we've  put  in  evidence  at  a  psist 
hearing  that  this,  essentially,  would  ratify  a  FERC  initative  under- 
way that  would  add  to  transmissions  rates  to  reward  utilities  for 
things  like  joining  RTOs,  to  give  extra  money  for  building  new  fa- 
culties, and  so  forth.  And  we  estimated  that  the  FERC  proposal 
woijdd  cost  about  $13  bilhon,  and  accordingly,  have  opposed  it  at 
FERC. 

The  bill  actually  sets  up  a  system  which  provides  for  rate  incen- 
tives, and  then,  at  the  end,  I  think  it  comes  back  to  some  coniusion. 
There  is  a  lack  of  clarity,  because  then  it  says  that  the  rate  incen- 
tives still  must  be  just  and  reasonable.  We  think  that  under  exist- 
ing law,  FERC  already  possesses  sufficient  flexibility  in  its  rate- 
making  procedures  to  esteblish  just  and  reasonable  transmission 
rates  tbat  will  duly  reward  investors  and  provide  a  reasonable  rate 
erf  return  necessary  to  see  that  the  essential  transmission  grid  de- 
velopment occurs. 
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Similarly,  with  transmisfiion  cost  allocatioTi,  we  think  is  a  matter 
for  FERC.  FERC  eilready  has  the  tools  it  needs  to  set  just  and  rea- 
sonahle  allocation  of  the  cost  of  new  transmission  facihties. 

NASUCA  has  opposed,  consistently,  the  repeal  of  the  PubUc  Util- 
ity Holding  Company  Act.  That,  too,  we  believe,  is  a  consumer  stat- 
ue. It  perhaps  accomplishes  more  by  what  it  detours  than  by  what 
it  regulates,  at  least  nistorically  has  done  so.  We  think  it  is  fin  es- 
sential protection  that  should  be  retained,  imd  there  are  some  prob- 
lems with  the  residualpowers  given  to  States  to  get  at  the  books 
of  holding  companies.  We  don't  think  they  are  broad  enough,  and 
accordingly,  we  don't  think  there  is  an  adequate  substitute  for  the 
existing  statute. 

Similarly,  with  FERC  Metier  Review  Authority,  the  statute  ac- 
tually alters  the  traditional  standard  for  review  of  mergers,  and  we 
don't  see  any  reason  to  change  that. 

We  are  concerned  with  several  measures  that  mentioned  maiket 
transparency,  contract  sanctity,  anti-manipulation.  There  is  defi- 
nitely a  concern  that  market  power  will  be  exercised  in  electric 
mfurkets.  It  is  not  a  theoretictd  possibility;  it  has  happened.  Every 
market  monitor  notes  the  possibility.  We  think  that  the  statute 
mentions  rate  transparency,  but  it  actually  gives  FERC  the  power 
to  make  rates  secret.  FERC  probably  had  the  power,  today,  to  re- 
quire utiUties  to  file  their  rates  electronically,  so  tiiat  provision 
really  adds  nothing  new. 

Under  contract  sanctity,  the  proposed  statute  would  essential^ 
substitute  contract  sanctity  for  just  and  reasonable  rate,  and  I  be- 
lieve that  would  ratify  a  FERC  determination  that  it  lacked  tiie 
power  to  review  for  reasonableness  a  market-based  rate  that  had 
never  filed  and  had  never  been  reviewed  initially  for  reasonable- 
ness. And  so  I  think  that,  again,  that  weakens  it. 

To  conclude,  the  NASUCA  believe  that  there  is  merit  to  tiie  reli- 
ability provisions.  That  was  the  first  recommendation  of  the  U.S.- 
Canada Blackout  Task  Force,  and  that  is  where  we  think  action 
should  be  taken.  Thank  you. 

[The  prepared  statement  of  Gerald  A.  Norlander  follows:] 


ChEiinnan  Hall  And  Members  Of  The  Subcommittee  on  Enei^  And  Air  Qoali^ 
Thank  you  for  inviting  me  to  testify  today  for  the  National  Association  of  State  Util- 
ity Consumer  Advocates  (NASUCA)  regarding  the  proposed  'Energy  Policy  Act  of 
2005:  Ensuring  Jobs  for  Our  Future  wita  Secure  and  Reliable  Enerpy."  I  am  Gerald 
Norlander,  Executive  Director  of  the  Public  Utility  Law  Project  ofNew  York,  Inc. 
(PULP) '  and  Chairman  of  the  NASUCA  Electricity  Committee. 

NASUCA  is  a  voluntary,  national  association  of  44  consumer  advocates  in  42 
states  and  the  District  of  Columbia.  NASUCA  Members  are  designated  by  the  lam 
of  their  respective  jurisdictions  to  renresent  the  interests  of  utility  consumers  befinc 
state  and  federal  regulators  and  in  the  courts.  Members  operate  mdependently  from 
state  utility  commissions,  as  advocates  primarily  for  residential  ratepayers. 
NASUCA  appreciates  this  opportunity  to  provide  input  to  the  subcommittee  regard- 
ing utility  consumer  concerns  before  introduction  of  a  new  energy  bill. 

Some  NASUCA  Members  are  from  states  with  traditional  vertically  integrated 
utility  industry  structures;  others  are  from  states  like  New  YoA  and  Texas,  where 
utilities  sold  their  power  plants  to  new  owners  and  tn-eated  single-state  ISOs;  otWa 
are  from  states  whose  utilities  joined  with  others  across  state  Unas  ta  tana  large 
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RTOb.  TodOT,  I  speak  od  behalf  of  all  NASUCA  members  in  oppositioti  to  a  large 
portioii  of  tne  Blectrid^  Title  of  the  discuseion  draft  of  a  proposed  Energy  Policy 
Act  of  2006.  lliia  unified  oppositiim  reflecte  a  national  consensus  of  state  consumer 
advocates  that  much  of  the  bill,  if  enacted,  would  not  materially  advance,  and  could 
be  detrimental  to,  the  public  interest  and  the  interests  of  consumers,  NASUCA, 
however,  does  support  the  prDvisions  in  the  Bill  that  would  require  mandatory  en- 
forceable reliability  standards  throughout  the  transmission  grid. 

STATUTORY  RATE  INCENTIVES  FOR  TRANSMISSION  FACILITIES  ARE  UNNECESSARY 

The  proposed  Energy  Policy  Act  of  2006  bill  would  add  a  new  Section  218  of  the 
Federal  Power  Act  requiring  the  Federal  Energy  Regulatory  Commission  (FERC) 
within  one  year  to  establish  new  rules  for  "incentive-based"  rate  treatments.  This 
language  appears  to  authorize  a  pending  FERC  proposal  to  increase  interstate  elec- 
tridt?  transmission  rate  allowances  which  has  been  met  with  broad  consumer  oppo- 
sition.' The  pending  FERC  proposal  is  to  allow  automatic  increases  in  the  return 
cm  equity  (ROE)  for  transnuBsion  investments,  well  beyond  the  level  normally  al- 
lowed in  the  development  of  just  and  reasonable  rates.  These  ROE  "adders"  are  in- 
tended to  reward  utilities  for  divesting  control  over  their  transmission  assets  to  re- 
gional transmission  organizations  (RTOs),  for  outright  divestiture  of  these  assets  to 
an  'Independent  Transmission  Company,"  for  construction  work  in  progress  and  for 
new  transmission  facilities.  Cooperating  utilities  will  receive  ROE  bonuses,  well 
above  the  normally  calculated  reasonable  rate  of  return  on  equity  invested,  of  200 
basis  points^ — 2% — for  existing  transmission  facilities,  and  300  basis  points — 3% — for 
new  investmeDts  in  transmission.  Nothing  in  the  proposed  FERC  nile  requires  any 
showing  that  these  bonus-conferring  actions  are  cost  effective,  and  nothing  in  the 
proposed  bill  places  any  upper  hmit  on  the  rate  making  incentives.  In  response  to 
the  PE!RC  proposals  for  ROE  "adders,"  NASUCA  commissioned  an  examination  of 
the  cost  and  policy  impUcations.  and  filed  comments  in  the  pending  FERC  pro- 
ceeding. Those  NASUCA  comments,  which  are  attached  to  my  prior  testimony  in 
2003  as  an  exhibit  show  that  the  current  FERC  initiative,  if  fijJly  utilized  by  trans- 
mission owners,  will  cost  consumers  over  $13  billion,  or  approximately  $711  million 
per  year  for  the  19  year  time  horizon  in  the  FERC  proposal.  This  is  a  conservative 
estimate  of  the  potential  cost  of  these  investment  incentives,  and  it  virtually  ofbets 
the  putative  (725  million  per  year  benefit  of  forming  Regional  Transmission  Organi- 
Eations,  a  benefit  estimate  that  is  controversial  for  its  optimism.  The  $13  biUion  in- 
centive— which  might  be  authorized  by  the  bill— is  unnecessary  and  will  provide  no 
incremental  benefit  in  many  areas  where  transmission  owners  already  have  agreed 
to  turn  over  control  of  their  systems  to  regional  transmission  organizations  (ifTOa) 
or  independent  system  operators  (ISOs).  If  Congress  seeks  to  encourage  nation^ 
adoption  of  the  system  proposed  by  FERC,  statutory  ROE  incentives  may  only  im- 
pede that  result.  States  that  have  not  approved  divestiture  of  transmission  facilities 
owned  by  state-regulated  utilities  may  be  more  reluctant  to  do  so  if  automatic  cost 
increases  are  the  result,  without  any  clear,  offsetting  benefits. 

Hie  draft  bill  also  latjis  clarity  on  this  point  because  the  section  on  rate  incentives 
GimcludeB  with  a  provision  that  all  rates  still  must  be  just  and  reasonable.  Under 
existing  law,  the  FERC  has  ample  flexibility  to  set  appropriate,  just  and  reasonable 
transmission  rates  without  additional  "incentives"  prescribed  by  statute. 

TRANSMISSION  COST  ALLOCATION 
Section  219  of  the  draft  contains  detailed  provisions  for  the  pricing  of  trans- 
mission facilities  not  required  for  reliability  purposes.  Legislation  prescribing  a  par- 
ticular cost  allocation  formula  is  unnecessary.  FERC  possesses  sufficient  flezibiU^ 
within  its  jurisdictjon  to  fix  just  and  reasonable  rates  for  interstate  transmission. 

Subtitle  F  of  the  draft  bill  would  repeal  the  Public  Utilitv  Holding  Company  Act 
(PUHCA).  FUHCA  is  a  statutory  bulwark  against  reassembly  of  vast  utihty  holding 
company  empires.  NASUCA  has  adopted  the  following  resolution  on  this  subject: 
^n  considering  action  affecting  regulation  or  the  structure  of  the  electric  indus- 
tr;,  including  PUHCA  repeal  or  reform,  Congress  should  require  federal  regu- 
late^ agencies  to:  1)  prevent  abusive  or  preferential  affiUate  transactions,  2) 
continuB  oversight  and  protection  over  corporate  and  market  structure  to  pre- 
vent abuses  to  consumers  and  competition,  3)  disallow  costs  which  are  not  pru- 

;nition  and  Expaniion  of  the  TranemUsian  Orid, 
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thority  to  prevent  ratepayen  fi 

to  prohibit  croas-subBidies  between  reguiaiea  ana  noDiesuiatea  BaneiaianeB... 
NASUCA  Resolution  1996-04,  Urgtitg  the  Congnts  and  Federal  Ageneiet  to  Ad- 
dress Market  Power  as  a  Component  t^Any  Federtd  Restructuring  Action. 
The  bill  does  not  satisfy  NASUCA's  criteria  because  it  would  eliminate  current 
PUHCA  ownership  restrictions  on  foreign  ownership  and  non  geographically  contig- 
uous utiUties,  would  Umit  state  and  federal  regulatory  agency  access  to  bnAs  and 
records  of  the  holding  company  tA  the  costa  of  regulated  entities,  would  require  ■ 
showing  of  necessity  for  r^ulators  to  examine  holding  cranpany  books,  ana  could 
make  much  information  regarding  holding  company  affibate  transactions,  obtained 
in  regulatory  proceedings,  confidential.  The  proposed  requirement  for  state  cmnmis- 
aion  findii^  of  necessity  before  holding  company  affiliate  diata  iB  made  available 
could  delay,  if  not  bar  altogether,  timely  rate  case  discovery  of  utility  records  ih»> 
mally  available  to  state  consumer  advocates  in  rate  proceedings  without  prior  litiga- 
tion and  without  state  commission  "bindings*  that  tne  records  are  necessary  or  re- 
lated to  costs.  The  Enron  debacle  illustrates  the  recurring  tendency  of  holding  com- 
panies in  financial  trouble  to  look  to  regulated  affiliates  as  a  source  of  credit,  csBb, 
or  other  resources,  all  at  the  expense  of  captive  utility  consumers.  PUHCA  remain) 
an  essential  consumer  protection  which  should  be  vigilantly  enforced,  not  repealed. 


iEW  AUTHORITY 

Some  parties  have  urged  repeal  of  FPA  Section  203,  which  provides  fra-  FERC  re- 
view of  electric  utility  mergers.  The  draft;  in  Section  1291  commendabfy  retains 
FERC  powers  to  review  mergers  continues  such  audtority  but  alters  the  standard 
for  review  and  allows  for  fast-tracking  of  FERC  review  and  approval.  There  is  a 
growing  understanding  that  the  nature  of  electricity  and  evolving  electricity  mar- 
kets may  permit  the  subtle  exercise  of  market  power,  even  without  overt  coQusioii, 
by  entities  having  market  shares  ^icaUy  allowed  in  other  industries  by  the  De- 
partment of  Justice  and  the  FTC.  Many  of  the  benefits  projected  by  the  FERC  in 
its  efforts,  at  significant  expense,  to  create  broader  geographic  markets  for  elec- 
tricily  rest  upon  the  assumption  that  market  power  or  uaws  in  existing  markets  will 
be  mitigated  if  buyers  can  find  more  sellers  in  expanded  r^onal  trading  areaa.  ff, 
however,  utility  industry  mergers  and  consolidation  are  allowed  to  occur  simulta- 
neously even  as  costly  transmission  expansions  are  imdertaken  to  facilitate  larger 
get^aphic  marketing  areas,  the  mergers  could  result  in  a  shrinkage  of  the  number 
of  sellers,  and  a  corresponding  re-concentration  or  reappearance  al  market  power. 
FERC  should  have  authority  to  scrutinize  and  reject  proposed  electric  industiy 
mergers  under  evolving  standards  for  measuring  market  power  in  electricity  mai^ 
kets. 

MARKET  TRANSPARENCY,  CONTRACT  SANCTITY,  ANTI-MANIPULATION.  ENFORCEMENT 

NASUCA  is  concerned  that  electricity  rates  at  the  wholesale  level  may  at  times 
be  vulnerable  to  the  exercise  of  market  power,  without  effective  remedies  for  con- 
sumers. There  is  a  widespread  concern  that  the  FERC  may  lack  certain  powers 
needed  to  broaden  its  activities  fhim  that  of  a  rate  regulator  to  that  of  a  market 
regulator,  capable  of  supervising  markets  effectively  and  able  to  effectuate  full  rem- 
edies for  consumers  imured  by  uie  exercise  of  market  power  or  unreasonable  market 
rates.'  In  2002,  NASUCA  aclopted  a  detailed  resolution  supporting  effective  moni- 
toring of  such  markets  where  they  have  been  approved  by  the  FERC.* 

The  "market  transparency"  provisions  in  Section  1281  of  the  draft  actual^  au- 
thorize FERC  to  grant  "exemptions"  fhim  existing  transparency  and  sunshine  prin- 
dples  long  embomed  in  Section  205  of  the  FPA  regarding  public  rate  filing,  notice 
of  rate  changes,  and  public  inspection  of  all  rate  schedules. 

The  draft  would  authorize  the  FERC  to  implement  an  electronic  rate  filing  systMn 
in  which  all  rates  would  be  publicly  accessible  via  electronic  means.  There  is  no  im- 
pediment imder  existing  law,  however,  that  prevents  FERC  from  requiring  utilities 
publicly  t«  file  their  rates  electronically;  indeed,  many  utility  filings  are  now  made 
electronically. 


'A  GAO  report  queationa  whether  the  FERC'b  capabilities  and  eofareemeiit  powers,  nrigiiully 
designed  ftu-  the  traditkoial  rate  setting  paradigm,  are  sufficient  tools  for  an  eSfectivo  "■»'*»* 
"---y  Uariett:  Concerted  Actions  Needed  by  FERC  to  Coafnmt  ChaiUnga  TTiat  Im- 


overseer.  Energy  Marlttt.    _  . 

pede  E^Hve  Ouermght,  OAO-02-666,  Table  4,  69  (June,  2002). 

•NASUCA  ReBoluboD,  Promoting  Market  Monitoring  Fundiont  wuiun  Htgumal  ■J'nuumueion 
Organizationt  (KTOt)  V/heneaer  Sudt  Rigianal  Entitit»  An  Created,  Judo  2002,  available  «t 
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Sectam  12S1  of  Uie  draft  also  includee  provisions  to  outlaw  the  specific  ubuiw  iir 
"     ■  '   n  but  they  are  not  comprehenBive  enough  to  reach  nnw  iir  iiiiin- 

Q   ^pjladon  strategies  that  may  not  be  expressly  covered  in  th«  stul 
u)le.  the  bar  of  '^und-trip"  trading  seems  to  apply  only  to  bjlulf riil 

„ a  might  not  cover  more  complex  trading  gambitu  to  mnnipuliilx  ntttia 

The  lifuni  remedy  would  allow  refunds  when  commisfiion  rulex  are  violalnil,  liiil 
^  m^  with  T^ard  for  short  term  sales. 

I'  CONSUMER  PBOTB«n'ICIN« 

_     NASUCA  does  not  view  customer  protections  as  a  a<!piirat4!  iti^iti  within  ilin  iivr.iutl 

swork  for  federal  oversight  of  the  cloctricity  iniliiHtry.  Itullitic,  tju- 

,     ,     le  of  the  entire  Federal  Power  Act  of  IHHti  ih  tii  prciln'l  i-xutUmivia 

e  reasonableness  in  the  provision  of  a  Morvici-  (rtuit-ntiitl  Iji  lifii  in  iiiiii|i-i  n 

^  Accordingiy,  any  effort  to  amend  the  FPA  muHt  adiln-xH  wlitil.lict  llie  \iiii 


Bond  modifications  assure  real  benefit  to  consumorH,  or  ul  h-iii _...  ._ 

^  JMnanliie  tbe  ezistinE  level  of  customer  protection.  Kniin  thin  hiixiil  tKirHiinilivi'   llu- 

rr^_. ....    ™*  .     -onot.  in^JASUCA-H  vi.'W.  inm.H-i-..v^i«lln« ., 

, . may  erode  existing  on itcctioiw. 

of  the  specific  consumer  remedies  really  add  ticitliinK  t"  «: 


jnpie,  states  that  allow  retail  utility  compctitiim  i|iiii-kly  iiiiil  i:lli:i  Hv.-! v 

addressed  the    slamming"  issue — the  unauthonzeil  HWiU-hitiK  cif  iitiiviilnm   Si'iuil 

tB0y,  there  is  no  need  for  federal  legislation  in  thin  urea  of  (.raililiiiiiul  hIhU-  niiiviu 

le  wtt,  especially  when  many  states  have  not  adopted  ri'tiiil  I'litii'tiy  vtmnmiiium  uuA 


NET  METERING,  "SMART  MKTKRlNd"  ANI)  RKAL-'i'lMK 


i>  Federal  measures  to  require  or  encourage  statcM  to  addiKHH  mil  itiuU-iiiiu  '"••.u.mi- 
««  Ueteiiiw"  and  real  time  pridng,  such  as  contained  in  Si-ctiiin  lahl  ami  I'M//,  ,4  ti^ 
I*  draft  bill,  are  unnecessary.  NASUCA  is  not  oppiisod  Iji  iii'l.  iiiflnijiiu  ih  it,  nA-iui^. 
K)  tMl-time  pridng  options.  At  the  retail  level,  tmditiuiiiilly  not  nii  uilh  >rf  UtUta'.  <>« 
■»  e«m.  states  are  experimenting  with  a  variety  of  ni-l  nii'lj-riiiH,  "miiuH  iiuUm./  ^j. 
^  time  of  use  pricing  methodologies  for  retail  rutCH,  NA.Sll(!A  iiiliittlj;il  u  (u««1ijU/i  j 
S  1001  favoring  retail  rate  methodologies  that  priimiili'  iiriiK  iti.i)l.iliLy  u„/j  yiKii^ 
It  ifaility  of  the  "default"  service  rates  for  residcntitil  tniHlJiiiima,  iiiuji,^,  i^j,  f^-.^ 
i  tion  which  introduces  competitive  markets  for  Ihi'  provwiod  o(  <'lL-iiu..f,i>  ./«A«y> 
iJ   Hrvice  to  design  default  service  rates  so  that: 

f  The  Default  Service  Provider  is  equipped  mid  itlili^  \i,  m„n-  ij.^  ,_,^  , 

;  terms  and  conditions,  reliability  and  quality  •il' i'uhIjiiik-i  M.'«y«i-  «j(tt(^  .^  '\i 

E  customer  are  no  worse  with  such  service  tlum  lliiiy  vitnM  In   ^,ij.  .^  j '.       , 

utility  service;  ""* 

The  rates  charged  by  such  Default  Servjci*  I'liividci'  iiic  mUii,,,  at/:  u,/    ■ 

over  the  long  term  and  that  the  rates  or  fiininilini  Ui  i]i-U,, j  *^5  ,-^      " 

approved  only  after  appropriate  notice  tii  thii  imliln',  umtimi^j,   „^  ^^'  * 
administrative  review;  ,        .    n  •"*"*' 

The  Default  Service  Provider  shall  not  Hiiiiiily  ,h,m  Hw,^,    ^.^ 

market  rates  for  the  energy  or  gas  commotlily  ihhIUmi  '<(  \iSa.u  Cj^"   '*"' 

shall  be  required  to  take  prudent  meaHunw  lii  tidivi'lt  Itau...  .^^  "   t»,i 

sure  long  terra  rate  stability,  through  viinoiiH  riittniu  uia-Ant  •  <  * 

to  competitive  bid,  bilateral  contract,  <ir  pnividj-;  ',mi^.  Wj!!,      '**'•' 

plies     *  •>wK«rf,f    ,  ^^^ 

Accordingly,  NASUCA  is  opposed  to  fedpnil  mi,ii.i»(«,  |,,  ,»b^_^  _       ^ 

tridty  for  residential  consumers  and  oppow-s  lh«  iikw(w«^  ywT     *  '  *•" 

leal-ftme  price  determinants  into  retail  ratiis  m  hUIm  il^.  ■^.^Z?,'"^'"'' 

fin' generation.  ■''■^  ■■'■/' 

RELiABIUTY  PROVISIONH  Ml'll;fjj  Ml  (ifcw- 

At  the  present  time,  reUability  standard.  fw^My^^^ 

ation  of  generating  plants  and  transmission  jin*«,  ««  JTl^***  -*^-,,  ._,  , 
tion,  the  North  American  Electric  Rehabilrty  C^mmm.  ^i^"  ^>-'*/  -/.  , 
Ae  cooperative  «nA^''''^^ro^'^"''*  ^'^Cw^i^JLLTy '-''-'»  ' 
ening  in  a  competitive  environment  where  «—- ---'"V  «M«.«'.     .    . 
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flowing  are  distributed  among  a  larger  number  of  grid  psrtidpants,  NASUCA  adopt- 
ed the  following  resolution  in  1998: 

WHEREAS,  the  reliability  of  the  Nation's  electric  system  is  of  paramount  im- 
portance to  the  consumers  represented  by  the  members  of  the  National  AaHocda- 

tion  of  State  Utility  Consumer  Advocates  (NASUCA); 

WHEREAS,  the  reliability  of  the  Nation's  electric  system  must  not  be  allowed 
to  be  compromised  by  the  cujrent  restrurtiuTng  of  the  electric  industry; 

*  »  *  «  NASUCA  supports  efforts  to  develop  a  national  reliability  orgamzation 
that  will  continue  the  vital  functions  now  performed  by  NERC,  and  will  do  so 
in  a  manner  that  is  competitively  neutral  and  recognizes  the  paramount  con- 
cerns of  consumers  in  a  reliable  electric  system; 

*  *  *  *  NASUCA  supports  efTorts  to  estabhsh  an  independent  Board  of  Direc- 
tors that  will  govern  NERC  (or  any  successor  national  organization)  in  a  com- 
petitively neutral  maimer  that  will  benefit  all  consumers  and  that  will  not  be 
dominated  or  controlled  by  any  particular  industry  participant  or  s^ment; 

*  *  '"  NASUCA  supports  federal  legislation  that  would  clari^'  FERC  authori^ 
to  review  the  reliability  requirements  imposed  by  NERC  {or  any  successor  na- 
tional organization)  and  to  ensure  that  such  requirements  ere  adopted  and  im- 
plemented in  a  manner  that  benefits  all  consumers  •  *  •  •  • 

NASUCA  Resolution  1998-07, 

Urging  the  Establishment  of  an  Independent  Board  to  Govern  Electric  Reliabili^ 
Matters  end  the  Enactment  of  Federal  Legislation  to  Ensure  FERC  JuiiedictiM) 
Over  the  Actions  of  Such  a  Board  in  the  Future.  With  each  iteration  of  comprdien- 
sive  energy  bills  in  recent  years,  NASUCA  has  supported  reliability  legielatiraL  Id 
addition,  NASUCA  has  often  urged,  along  with  others,  passage  of  standalone  reli- 
abihty  legislation. 

Since  NASUCA's  last  testimony  on  this  subject  in  March  2003,  the  widespread 
blackout  of  August  2003  underscored  the  importance  of  enactingmeaBures  to  estab- 
lish firm  grid  reliability  standards  and  their  enforcement.  The  very  first  rec- 
ommendation of  the  final  report  of  the  U.S. -Canada  Power  System  Chitage  TWt 
Force  issued  in  April  2004  is  to  "Make  reliabili^  standards  mandatory  and  enforce- 
able, with  penalties  for  noncompliance."  ^  The  international  Task  Force  also  called 
for  an  independent  study  of  the  relationships  among  industry  restructuring,  com- 
petition, and  reliability."  Such  concerns  over  the  impact  of  restnicturine  on  reli- 
abihty — signaled  by  NASUCA  in  its  1998  Resolution — are  now  heightened  Dy  recent 
evidence  in  a  FERC  proceeding  that  a  utihty  power  plant  was  deliberately  shut 
down  during  the  California  marKet  crisis  with  the  apparent  intent  to  create  scard^ 
and  drive  prices  up  during  a  period  when  blackouts  were  imminent; 

"In  one  transcript  released  Thursday,  an  Enron  trader  identified  only  as  Bill 
called  it  "a  good  plan"  to  shut  down  a  small  Laa  Vegas  power  plant  on  Jan.  17, 
2001,  under  the  guise  of  "checkin'  a  switch  on  the  steam  turbine."  Enron  em- 
ployees also  suggested  that  their  plans  to  exploit  Western  energy  markets  pre- 
dated the  meltdown  of  2000  and  2001,  which  brought  record  electricity  prices 
and  emergency  blackouts." 

Tapes  Reveal  Enron's  Power  Plant  Rigging — Transcripts  Detail  How  BlectricUy 
Traders  Conspired  to  Shut  down  Smooth-running  Generating  Facilities  During  thi 
Energy  Crisis,  L.A.  Times,  Feb.  4,  2004. 

In  the  absence  of  legislation,  FERC  within  the  past  year  issued  a  Policy  State- 
ment which  defines  compliance  with  NERC  standards  to  be  "Good  Utility  Practice* 
and  this  has  been  engrafted  into  utihty  tariffs.  Policy  Statement  on  Matters  Related 
to  Bulk  Power  System  Reliability,  FERC  Dkt-  No-  PL  04-5  (April  19.  2004).  As  a  re- 
sult, a  utility  that  fails  to  follow  NERC  reliability  standards,  for  example,  foUowi^ 
instructions  from  grid  operators,  will  be  deemed  by  FERC  to  be  violating  "Good  Util- 
ity Practice"  and  tnus  violating  provisions  of  its  own  tariffs.  It  is  not  clear,  howeirer, 
that  this  commendable  step  will  be  sufficient.  Indeed,  it  is  significant  that  FERC 


''Final  Report  an  the  August  14.  2003  Blackout  in  the  United  States  and  Canada,  Caumt  and 
Recommendations,  U.S.-Canada  Power  System  Outage  Task  Force  (April.  2004)  at  140.  "He 
U.S.  CongresB  should  enact  reliability  legislation  no  Tees  stringent  than  the  proviBiona  now  in- 
cluded in  the  pending  compreheoBive  energy  bills.  H,R.  G  and  S.  2095.-  Id. 

'TIOE  and  Natural  Resources  Canada  should  commission  an  independent  Btudr  of  the  Tel«- 
tionshipB  amon^  industry  restructuring,  competition  in  power  markets,  and  grid  reliability,  and 
bow  those  relationships  should  be  managed  to  best  serve  the  public  interest."  Finai  Rmrt  on 
the  August  14,  2003  Blackout  in  the  United  States  and  Canada,  Causes  and  AaaanuncnAltieiw 
U.S.-Canada  Power  System  Outage  Task  Force  (April  2004)  at  148. 
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In  Hum,  there  is  general  agreement  among  many  parties  with  diverse  interests 
that  enactment  of  the  reliability  provisions  is  desirable.  If  it  appears  that  enactment 
of  an  omnibus  energy  bill  is  unlikely,  NASUCA  urges  that  the  rehability  provisions 
be  aidopted  as  a  stand  alone  a 


CONCLUSION 

The  primary  purpose  of  the  Federal  Power  Act  is  the  protection  of  ct ....    .. 

BO  proposals  to  change  it  should  be  measured  by  whether  they  add  meaningfid  pn>- 
tactiona  or  whe^er  diey  erode  the  existing  statutory  bond  with  consumers  that  all 
rates  demanded  and  charged  will  be  just  and  reasonable.  The  rehability  measures 
have  merit  and  should  be  enacted.  Taken  as  a  whole,  however,  the  remainder  of  the 
draft  bill  does  not  assure  demonstrable  benefits  or  meaningful  added  protection  that 
would  make  its  enactment  into  law  a  value  proposition  for  consumers. 

The  bill  may  increase  consumer  rates  unnecessarily  by  prescribing  rate  increases 
for  electricity  transmission  lines  and  facilities  beyond  a  level  that  is  just  and  reason- 
able. FERC  already  possesses  sufficient  flexibility  to  set  rates  for  transmission  and 
to  determine  how  rate  burdens  will  be  allocated.  The  bill  alludes  to  deregulated 
market-based  rates  and  private  market  rate  setting  mechanisms,  as  substitutes  for 
the  existing  bond  of  the  FPA  that  no  rate  will  be  charged  that  is  not  subject  to 
FERC  review  for  reasonableness  before  it  is  charged.  Yet  the  bill  does  not  establish 
any  criteria  for  FERC  to  follow  when  granting  or  denying  market-based  rates,  it 
does  not  grant  FERC  or  any  other  body  sufficient  market  oversight  powers,  and  it 
does  not  provide  fiill  remedies  to  consumers  when  there  is  market  abuse  or  rate  ma- 
nipulation. In  light  of  recent  instances  of  energy  market  manipulation,  holding  com- 
pany abuses,  FERC's  inability  to  provide  timely  and  complete  consumer  refunds  and 
remedies  when  the  market  rates  it  has  allowed  are  unreasonable,  and  the  possibility 
of  further  industry  consohdation.  it  is  clear  that  consumers  need  greater,  not  less. 
statutory  protection  from  the  exercise  of  utility  market  power.  For  these  reasons, 
NASUCA  concludes  that  other  than  the  reliahihty  provisions,  the  proposals  to  mod- 
ify the  Electricity  title  of  the  FPA  now  under  consideration  are  not  in  the  interests 
of  utili^  consumers. 

I  want  to  thank  Chairman  Hall  and  the  committee  again  for  permitting  me  to 
share  NASUCA's  views  on  these  important  issues.  I  would  be  pleased  to  address 
any  questions  you  may  have  at  this  time. 

Mr.  Hall.  Thank  you,  Mr.  Norlander.  The  Chair  now  recognizea 
the  Director  of  Global  Warming  and  Energy  Programs  for  the  Si- 
erra Club,  formerly  with  the  consulting  firm  of  Bob  Lawrence  and 
Associates,  Policy  Director  for  the  Alliance  to  Save  Energy.  I  reci^- 
nize  you,  Mr.  Hamilton,  for  5  minutes. 

STATEMENT  OF  DAVID  HAMILTON 

Mr.  Hamilton,  Tbitnk  you  very  much,  Mr.  Chairman,  and  thank 
you  for  having  the  Sierra  Club  to  come  and  give  our  view  on  the 
bill.  I  wish  I  was  goii^  to  give  a  more  upbeat  and  sanguine  assess- 
ment of  it.  And  I  also  appreciate  the  committee's  encouragement 
for  us  to  give  a  very  broad  comment  on  the  bill,  as  opposed  to  stay- 
inewithin  the  motor-fiiels  rubric. 

The  Sierra  Club  beheves  that  the  U.S.  can  have  an  energy  pohcy 
that  provides  the  energy  that  we  need  to  grow  economically  and 
fulfill  our  needs,  that  creates  job,  that  controls  energy  costs  for  con- 
sumers, and  that  respects  and  preserves  the  environment.  Unfortu- 
nately, H.R.  6  does  not  provide  the  pohcy  that  we  need  to  get  there, 
partly  because  of  the  way  it  was  constructed  and  its  evolution  out 
of  the  Nationcd  Enei^  Pohcy  Development  Group  headed  by  the 
\^ce  President. 

H.R.  6,  we  beheve,  is  weighted  fax  too  heavily  toward  an  answer 
to  every  energy  problem  that  is  more  "supply  solves  the  problem," 
and  we  beUeve  that  that  ignores  and  neglects  several  of  our  key  en- 
ergy problems  that  we  have  yet  to  reidly  make  progress  on,  and 
those  include  oil  dependency.  The  Energy  Information  Administra- 
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tion  has  looked  at  H.R.  6  and  said  this  is  not  materially  going  to 
change  price  and  supply.  Okay.  That  is  clearly  one  of  our  laigeat 
enei^y  problems. 

H.R.  6  does  not  address  global  warming,  and  I  think  it  is  worth 
noting  that  today,  in  other  areas  of  liie  world,  the  Kyoto  protocol 
goes  into  efTect,  where  other  nations  are  rolling  up  their  sleeves  to 
acluiowledge  and  figure  out  how  they  are  going  to  address  carbon 
emissions  and  the  problem  of  global  warming.  Then  2004  saw  an 
immense  amount  of  reseiirch  come  out  detailing  what  is  happening 
from  the  global  wiuTning,  and  though  the  Sierra  Club,  as  well  as 
many  of  you,  may  have  problems  with  the  Kyoto  trea^,  the  com- 
plete disengagement  of  the  U.S.  from  international  discussion  on  it 
IS,  we  believe,  a  disgrace. 

Third,  H.R.  6  will  not  protect  consumers  in  the  long  run  from 
price  and  supply  swings,  partly  because  we  have  such  small  oil  re- 
serves, related  to  our  oil  consumption.  Increasii^  supply  CEinnot 
fundamentally  do  the  job  of  securing  consxmiers. 

Fourth,  H.R.  6  causes  other  environmental  damage  by  drilling  in 
environmentally  sensitive  areas.  And  Mr.  Chairman,  I  was  excited 
to  see  on  my  e-mail  this  morning  that  drilling  in  the  Arctic  Na- 
tional Wildlife  Refuge  is  planning  to  have  been  taken  out  of  ttie  en- 
ergy hiU.  I  would  be  even  more  excited  to  see  it  not  offered  as  a 
stand-alone  hill,  hut  don't  expect  that. 

Mr.  Hall.  Don't  get  your  hopes  up. 

Mr,  Hamilton.  No,  no  danger. 

And  the  fifth  thing  that  H.R.  6  exacerbates,  rather  than  solves, 
is  the  fact  that  energy  prices  in  this  country  are  hugely  distorted 
by  a  system  of  subsidies,  by  the  fact  that  things  like  environmental 
costs,  like  global  warming,  are  not  included  in  energy  prices,  vast^ 
distort  the  relative  values  of  energy  supply  options.  And  until  we 
go  back  and  take  another  look  at  what  tax  breaks,  what  subsidies, 
what  externalities  really  cost  the  American  public,  whether  it  is 
rising  childhood  asthma  rates,  whether  it  is  lower  tree  growtii  in 
the  Northeast  because  of  acid  rain,  until  we  start  inclufung  those 
kind  of  costs  in  our  energy  prices,  we  will  always  have  a  distorted 
market. 

Finidly,  we  believe  that  there  are  3  things  that  we  should  pursue 
much  more  heavily  in  an  energy  poHcy  and  a  bipartisan  strategy, 
we  hope,  can  go  a  long  way  toward  accomplishing  this.  We  weae 
very  pleased  to  see  that  the  National  Commission  on  Energy  PoUcy 
advocated  the  increase  of  auto-fiiel  efficiency  standards  to  reduce 
our  dependence  on  oil  and  to  increase  our  national  security.  It  will 
vastly  reduce  carbon  emission;  it  will  address  global  warming. 

Second,  Mr.  Chmrman,  I  was  very  h^py  to  see  that  you  have 
see  that  you  have  become  a  vice-chair  of^  the  Alhance  to  Save  En- 
ergy, where  I  worked  for  about  SVa  years.  We  need  to  be  much 
more  aggressive  about  the  energy  efficiency  programs  that  we  take 
on,  and  I  was  very  happy  to  hear  Mr.  Downes  talking  about  the 
gas  industry's  interest  in  that.  And  you  know,  I  talk  about  3  stud- 
ies in  my  testimony  that  I  won't  go  into  details  of,  but  we  can  save 
money,  create  jobs,  reduce  emissions  all  in  the  same  vote,  by  tareat- 
ing  energy  efficiency  sib  an  energy  source  in  the  same  way  if  you 
pulled  it  out  of  the  ground  and  burned  it.  And  I  think  that  we  find, 
when  we  consider  all  of  those  costs,  the  environmental  costs,  that 
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it  ia  one  our  most  economical,  if  not  our  most  economical,  energy 
source. 

Finally,  the  Senate  has  sent  over,  twice,  a  renewable  energy 
portfolio  standard  that  would  give  a  boost  to  our  renewable  energy 
industries  in  the  same  way  the  U.S.  Congress  gave  a  boost  to  the 
nuclear  industry  in  the  late  1950's.  We  urge  you  to  accept  that  at 
this  time,  when  and  if  it  comes  over.  You  know,  again,  renewables 
are  undervalued  because  of  externalities  and  because  of  the  vastly 
greater  subsidies  for  conventional  industries  substantially  distort 
the  price. 

So  we  urge  that  you  would  accept  the  renewable  portfolio  stand- 
ard. Again,  Mr,  Chairman,  thank  you  very  much  for  allowing  me 
to  come  testify. 

[The  prepared  statement  of  David  Hfrniilton  follows:] 


Tliank  you,  Mr.  Chairman,  for  inviting  the  Sierra  Club  to  testify  on  national  en- 
argy  le^slatwn.  My  name  is  David  Hamilton,  and  I  am  the  Director  of  Global 
mumin^  and  Enei^  Programa  at  the  Sierra  Club.  The  Sierra  Club  is  a  non-profit, 

and 


i-partiBBn  organization  with  about  750.000  members  and  chapters  in  50  states 
1  Puerto  R' 


I  am  here  t4>day  to  comment  on  behalf  of  the  Sierra  Club  on  the  upcoming  Com- 
mittee ener^  bill.  I  am  very  hesitant  to  address  a  bill  I  have  not  yet  seen.  But  at 
the  instruction  of  Committee  staff,  I  am  treating  the  Energy  Policy  Act  OF  2005  as 
if  it  will  have  identical  provisions  te  the  H.R.  6  Conference  Report  from  the  108th 
CongresB. 

Though  I  am  testifying  today  on  the  Oil,  Natural  Gas,  and  Motor  Fuels  panel,  we 
appreciate  the  Committee's  open  invitation  to  make  a  broader  comment  on  the  bill. 
In  as  much  as  the  Chairman  and  the  Committee  have  chosen  to  make  H.R.  6  and 
its  successor  a  package  rather  than  considering  various  provisions  separately,  it  be- 
hooves UB  to  look  at  the  bill  as  a  whole  as  the  Congress  again  begins  the  process 
of  considering  the  appropriate  answers  for  our  national  energy  problems. 

Mr.  Chairman,  the  Sierra  Club  believes  that  our  nation  can  have  an  energy  poliqr 
that  provides  the  needed  resources  for  economic  development,  creates  jobs  for  Amer- 
ican workers,  reduces  energy  costs  and  makes  them  more  predictable  for  consumers, 
and  respects  and  preserves  our  environment.  We  beheve  that,  while  such  a  policy 
T«^uires  that  Americans  be  better  educated  about  their  enei^  choices,  our  nation 
bnms  with  the  ingenuity,  creativity  and  drive  required  to  solve  our  energy  problems 
in  a  way  that  is,  to  use  an  overused  word,  sustainable.  That  means  that  we  can 
prosper  today  while  leaving  our  children  and  grandchildren  equivalent  assets  and 
quality  of  life  that  they  might  prosper  themselves  in  their  maturity. 

The  Sierra  Club  beheves  that  H.R.  6  did  not  provide  the  kind  of  energy  pohcy  I 
just  described.  We  strongly  opposed  H.R.  6  and  It  is  likely  we  will  strongly  oppose 
the  Energy  Policy  Act  of  2005,  We  beheve  that  the  bill  fails  to  measure  up  to  an 
energy  pcSicy  worthy  of  the  nation  in  myriad  ways.  To  say  that  it  subverts  existing 
environmental  protections  is  to  grossly  understate  the  case.  It  leaves  consumers 
with  less  protection  from  violent  swii^s  and  steady  upward  pressure  on  energy 


prices.  H.R.  6  gives  vast  subsidies  b>AUv  estabhshed  mdustnes  and  purports  to 
Bi^iport  new,  cleaner  energy  industries  wim  one  hand  while  it  undercuts  them  with 
the  other. 

IT  won't  solve  the  problem— 

But  periiajM  the  greatest  flaw  of  H.R.  6  is  that  it  doesn't  even  address,  much  less 
solve  many  M  our  most  thorny  and  pressing  energy  problems.  The  flaws  in  this  en- 
ngy  bill  can  be  traced  to  its  origins  and  evolution  from  the  2001  report  of  the  Na- 
tional Energy  Policy  Development  Group,  administered  by  the  Vice  President.  Our 
issues  with  the  secretive  process  of  the  Cheney  Energy  Task  Force  are  on  record 
wiUi  the  Supreme  Court  and  in  the  media.  Our  criticism  of  its  results,  however, 
stem  from  the  assumption  that  a  single-minded  focus  on  increasing  conventional  en- 
ergf  supply  is  capable  of  solving  the  energy-related  problems  faced  by  our  nation. 
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Ab  reflected  b^  the  Tesk  Force  report,  that  panel  responded  to  natural  gas  and 
gasoline  price  hikes  of  2001,  and  operated  from  the  condusicm  that  we  dont  haw 
enough  energy  and  that  our  problems  could  largely  be  solved  by  simply  augmenting 
our  eupphea  of  coal,  oil,  natural  gas,  and  nuclear  electricity.  They  looked  at  our  ex- 
isting energy  sectors  and  asked  what  can  we  do  for  the  coal  industr;  to  make  more 
coal-flred  electridty.  It  asked  what  we  can  do  for  oil  and  natural  gas  to  get  men 
energy.  How  do  we  get  nuclear  power  going  again? 

The  fundamental  flaw  of  this  approach  is  that  both  the  NEPDG  and  H.R.  6  M 
to  address  critical  problems  inherent  in  our  energy  system.  Irookally,  th^  an 
many  of  the  same  problems  that  motivate  voters  to  create  tite  political  momentum 
to  pass  a  bill,  auch  as  high  gasoline  prices.  These  problems  will  not  be  solved  siinplr 
by  an  increase  in  enei^  supply. 

The  Sierra  Club  believes  that  our  most  wessing  energy  problems  are: 

1.)  Our  Dangerous  Dependence  on  Petrolemm— H.R,  6  fails  to  protect  Axaa- 


ican  famihea  from  ateadily  increasing  upward  pressure  on  crude  oil  and  g 
prices.  We  continue  to  be  rehant  on  politically  imstable  regions  for  the  underpinniis 
of  our  transportation  system,  and,  by  the  judgment  of  the  Energy  InformatlOD  Ad- 


niatration  (EIA),  H.R,  6  will  not  fundamentally  affect  the  price  and  supply  of  oil 
inis  remains  true  despite  the  scores  of  times  that  high  gasoline  prices  iwve  beoi 
used  as  a  reason  we  need  to  pass  thia  bill.  It  remains  true  despite  the  blitikiiM 
of  drilli^  for  oil  and  gas  that  the  bill  unleashes  on  the  wild  areas  of  the  ITnitM 
States.  We  use  25  percent  of  the  world's  oil  aupply  and  hold  leaa  than  3  percent  of 
the  world's  reserves.  We  can  open  every  square  Toot  of  our  nation  to  fossil  niel  explo- 
ration, and  it  will  not  begin  to  solve  our  problem. 

Our  oil  dependence  saps  our  resourcea  as  prices  rise,  skimming  the  cream  off  of 
our  economy  and  causing  unpredictable  cost  swii^  for  consumers.  Crude  oil  prices 
have  risen  from  the  mid  S20s  per  barrel  to  the  mid  (40b  since  2000.  Our  failure 
to  address  our  dependence  on  inl  has  cost  hterally  trillions  of  dollars,  according  to 
Oak  Ridge  National  Laboratory,  Again,  H.R.  does  nothing  to  materially  solve  the 
problem. 

Perhaps  more  importantly,  H.R,  6  fails  to  protect  American  soldiera  fr^iai  the  need 
to  secure  adequate  future  oil  supphee.  Without  steps  to  actually  save  oil  and  stoa 
the  rising  percentage  of  oil  supply  that  is  imported,  the  only  alternative  is  to  fcdiinr 
the  N&PDG  reporta  strategy  of  cfgoling  and  using  diplomatic  leverage  in  oil-pro- 
ducing regions  around  the  world  and  somehow  motivate  a  near  doubling  of  oil  pro- 
duction over  the  next  two  decades.  If  that  doesn't  work,  Mr.  Chairman,  what  ia  our 
option? 

In  our  view,  Mr.  Chairman,  solving  our  oil  dependence  problem  is  a  matter  of  bfe 
and  death.  But  this  bill  does  not  do  it, 

Z.)  Global  Wanning — It  should  not  escape  our  notice,  Mr.  Chairman,  that  the 
Kyoto  Protocol  goes  into  effect  today.  The  willful  refusal  of  the  United  States  to  R- 
spond  to  the  accumulated  scientific  evidence  of  global  warming  when  we  are  respon- 
sible for  far  and  away  the  greatest  share  of  greenhouse  gas  emissions  of  any  natim 
in  the  world  conatitutea  an  ongoing  and  growing  national  disgrace. 

Last  year's  multi-nation  stud?  of  the  effecte  of  warming  on  the  Arctic  ragin 
shows  that  the  environmental  effete  of  global  warming  are  advancing  more  aui^T 
than  scientists  previously  beUeved.  There  has  been  widespread  meltmg  (^  raadm 
and  sea  ice  as  welt  as  significant  shortening  of  the  snow  season  that  camea  ^m 
impUcationa  for  local  populationB  and  wildlife  species,  2004  research  on  ocean  dteoi- 
istiy  revealed  much  about  carbon  absorption  in  our  oceans  and  points  up  the  vu1d<(> 
ability  of  their  chemical  and  acidic  balance.  The  geographic  ranges  of  naany  plmt 
and  animal  apecies  are  changing.  Several  noted  climate  adentists  are  warning'  of  a 
potential  "dipping  point"  at  whicn  the  effects  of  warming  accelerate  and  perhaps  re- 
sult in  dramatic  and  permanent  changes  in  our  natural  systems. 

It  is  with  growing  mcreduhty  that  the  rest  of  the  industrialized  worid  views  the 
effectiveness  of  enei^  industry  disinformation  campaigns  with  the  Ammcan  puUic 
It  ia  with  growing  matresa  that  many  Americans  view  the  unresponnvenees  of  our 
pohtical  leaders  to  the  significant  and  ominous  results  of  the  sdentific  inquiry  thns 
far.  Our  lack  of  action  to  address  ^obal  warming  raises  concern  about  the  capaciQr 
of  the  U.S.  Congress  to  respond  to  a  genuine  eirvironmental  emergency  in  the  public 
interest. 

Fuiiher,  even  measures  in  H.R,  6  described  as  the  key  to  a  "deaner"  future  are 
expected  to  be  ineffective.  The  incentives  in  the  bill  for  "clean  coal"  teduuiogy— 
though  the  Sierra  Club  has  significant  concerns  over  whether  coal  can  be  toulf 
dean — have  been  argued  to  be  a  hedge  against  global  warming.  But  BIA  eattmates 
that  between  now  and  2025,  77  gigawatts  of  new  coal  capadty  will  be  built  in  die 
U.S.  Their  estimate  is  that  only  7-8  gigawatts,  or  roughly  10  percent  of  that  total 
will  be  advanced  dean  coal  technology.  The  hon's  share  u' the  now  r--' '*—  '' 


yGoogle 


411 

expected  tc  be  dirty,  pulverized  coal  that  could  cripple  prospective  efforts  to  curb 
domeBtic  global  warming  emissions  and  eviscerate  demand  for  cleaner  alternatives. 
There  are  currently  60  ^awatts  of  new  coal  capacity— or  roughly  100  new 
plants — in  the  application  pipeline  across  the  country.  Less  than  10  percent  of  the 
new  proposed  capacity  is  IGCC,  or  another  form  of  gasification.  There  is  currently 
little  attention  behig  paid  to  the  fact  that  possibly  irrevocable  national  global  warm- 
ing policy  is  being  made  in  hundreds  of  individual  decisions  around  the  country. 
These  decisions  by  state  agencies,  public  utility  conuniaHions,  and  the  courts  may 
well  determine  our  abihty  to  do  anything  about  global  warming  in  the  future.  Tfaey 
will  certainly  affect  future  demand  for  cleaner  alternatives  such  as  renewable  en- 
ergy and  energy  efficiency.  As  far  as  1  know,  no  Committee  in  Congress  or  agency 
of  the  federal  government  has  officially  regarded  this  development  as  a  matter  of 
concern.  We  urge  the  Committee  to  address  the  implications  of  this  new  "coal  ruBh" 
as  Boon  as  possiole. 


.  steady  upward  pressure  on  oil  and  natural  gas  prices  that  has  proven  finan- 
cially difficult,  if  not  devastating  for  many  American  families.  The  remedies  for  our 
energy  woes  prescribed  by  H.R.  6  assume  that  solving  the  problems  of  the  energy 
industries  will  solve  problems  for  coneumers. 

In  fact,  energy  efficiency  and  demand  reduction  programs  for  oil,  natural  gas,  and 
electricity  have  proven  extremely  fruitful  solutions  for  price  stability  by  reducing  the 
likelihood  of  price  spikes,  and  fostering  broad-based  economic  returns  and  develop- 
nient.  Unfortunately,  demand  reduction  and  efficiency  programs  received  wholly  in- 
sufficient attention  in  H.R.  6. 

4.)  Other  Critical  Enviromneiital  Damage — Beyond  global  warming,  H.R.  6 
fails  to  assign  environmental  quafity  the  value  it  deserves  in  our  society.  There  is 
a  long  list  oif  envircHimental  harms  in  this  bUI.  Provisions  will  likely  result  in  in- 
creased mercury  contamination  of  waterways,  the  opening  of  some  of  our  most  envi- 
ronmentally sensitive  and  valuable  lands  to  oil  and  gas  drilling,  increases  in  child- 
hood asthma,  water  pollution,  and  wholesale  landscape  destruction  caused  by  moun- 
taintop  removal  and  otiker  forms  of  coal  mining.  The  strategy  behind  H.R.  6  simply 
feila  to  solve  our  energy  problems  in  a  way  that  attempts  to  minimize  environ- 
mental damage. 

We  expect  t^at  when  combined  with  provisions  from  the  Resources  Committee, 
the  bill  will  again  include  the  opening  oi  the  Arctic  National  Wildlife  Refuge  to  oil 
and  gas  production.  This  is  another  example  of  how  a  myopic  strategy  of  "more  en- 
erey^ fails  to  take  into  account  the  value  of  pristine  wilderness  or  calculate  the  ben- 
efits to  Americans  of  wild  areas  that  will  remain  protected.  Opening  the  Arctic  Ref- 
uge to  drill  for  oil  that  will  supply  us  for  only  a  few  months — that  won't  begin  to 
flow  until  10  years  after  appro^^ — will  neither  solve  our  oil  dependence  problems 
nor  even  noticeably  delay  them.  We  need  better  solutions  that  structurally  change 
the  equatioa. 

S.)  Diatorted  Energr  Values—It  is  the  year  2005,  and  we  still  fail  to  incor- 
porate the  societal  coste  of  our  energy  system  into  the  wholesale  and  retail  prices 
of  energy  end  products.  We  willfully  ignore  the  costs  of  energy  use  to  public  health, 
the  environment,  diplomatic  and  miUtary  defense  of  our  oil  and  gas  supplies,  and 
a  system  of  accumulated  subsidies  that  serves  the  haves  at  the  expense  of  the  have- 
notc  and,  while  it  continues  to  supply  energy  to  American  families,  it  does  so  on 
hi^ly  unfavorable  terms. 

The  Sierra  Club  urges  the  Congress  to  take  a  very  close  look  at  the  complex  web 
of  U.S.  energy  subsidies  with  the  intention  of  revealing  the  true  relative  coste  of  en- 
ergy sources.  The  idea  that  U.S.  energy  consumers  are  somehow  protected  &x>m 


Amctticana  and  makes  the  job  of  choosing  the  most  beneficial  energy  investments 
even  more  difficult. 

Thoufdl  ^^  federal  government  has  agreed  to  take  control  of  utilities'  nuclear 
waste,  taxpavers  will  still  be  paying  the  cost  of  its  maintenance  for  150,000  years, 
as  wdl  as  the  indusbys  liability  insurance  through  the  Price-Anderson  Act,  The 
cost  ot  Uie  Iraq  war  should  be  added  to  our  price  at  the  gas  pump  in  order  that 
we  understand  the  relatively  low  cost  of  fuel  efficiency.  The  public  pays  the  health 
costs  of  hi^  mercury  concentrations  in  fish,  exploding  rates  of  childhood  asthma, 
and  depleted  crop  and  lumber  yields  from  acid  rain — all  ancillary  coste  of  our  eneigy 
use.  l^at  is  not  to  mention  the  existing  labyrinth  of  tax  breaks  for  the  oil,  coal,  gas, 
and  nudear  industries. 

Even  the  relatively  small  subsidies  for  energy  efficiency  and  renewable  eneisy 
should  be  put  on  the  table,  as  we  believe  a  transparent  and  equitable  system — me 
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theoretical  '^evel  playing  field' — will  result  in  a  mucb  bigger  gain  than  loss  for 
cleaner  energy  sources  and  a  better  system  for  the  nation.  A  party  that  champions 
the  free  market  should  relish  the  opportunity  to  clear  the  air  in  this  fashion. 

BROADEN  THE  CRITERIA 

H.R.  6  might  have  better  addressed  our  range  of  energy  problems  if  some  addi- 
tional criteria  had  been  set  to  evaluate  potential  energy  policies  beyond  more-en- 
eigy-is-better.  An  energy  policy  based  on  industiy  wish-liste  is  good  for  energy  com- 
panies, but  we  need  an  energy  policy  that  is  good  for  Americans — not  just  for  the 
next  quarter  or  next  year,  but  through  the  lives  of  our  children  and  granddiildren. 
If  many  of  the  criteria  below  were  used  to  evaluate  provisions  considered  for  HJL 
6, 1  believe  we  would  have  ended  up  with  an  energy  bill  that  looks  largely  different 
We  recommend  the  following  criteria: 

■  Prioritize  policies  that  actually  reduce  price  and  supply  volatility  above  and  be- 

yond simply  providing  marginal  increases  in  output; 

•  Favor  policies  that  reduce  future  greenhouse  gas  emissions,  criteria  air  pollution, 

or  water  pollution  and  their  inevitable  future  costs; 

•  Seek  measures  that  maximize  the  overall  benefit  to  the  taxpayer  and  American 

families,  factoring  in  environmental  externalities  and  equaUzing  for  the  level  of 
public  subsidy  currently  provided  for  that  industry: 

•  Favor  strategies  that  will  create  broad-based  economic  develtqtment  and  job  cre- 

ation rather  than  profit  for  narrow  existing  industries; 

■  Energy  policies  should  enhance  genuine  free  market  competition  vrithin  an  indus- 

try and  prevent  concentrations  of  market  power  that  can  potentially  harm 
American  families  and  create  the  atmosphere  of  abuse  that  led  to  the  Bnnm 
scandal  and  its  self-dealing  and  price  fixing; 

•  Set  a  very  high  bar  for  requests  by  industries  to  eliminate  environmental  meas- 
s  regulatory  barriers  to  increased  production,  requiring  that  there  be  sig- 


quire  evidence  that  the  benefit  would  significantly  outstrip  the  existing  benefit 
to  public  health  and  the  environment  of  the  regulation; 
•  Consider  the  conveyance  of  drilling  rights  on  environmentally  sensitive  and  pro- 
tected lands  something  that  should  occur  as  a  lat  resort — after  cheaper,  cleaner 
options  like  energy  efficiency  are  fiilly  exploited. 
We  hold  that  had  a  least-coat  priority  structure  for  ener(^  policy  options  been 
used  to  build  our  energy  policy — H.R.  6  would  have  been  mu^  more  focused  on  de- 
mand reduction  strategies  and  fostering  renewable  energy  than  it  is  now.  By  partid- 


curity  at  the  mercy  of  highly  volatile  markets  without  solving  the  proUems  inliennt 
in  our  reliance  on  those  markets. 

One  of  the  many  benefits  of  energy  efficiency  programs  is  the  level  to  which  they 
insure  energy  markets  against  price  and  supply  shocks — or  even  rescue  them  as  in 
the  case  of  the  California  electricity  crisis  of  2001.  Failure  to  even  attempt  the  most 
rudimentary  assistance  to  states  or  incentives  for  creating  and  sustaining  strong  en- 
ergy efficiency  programs  is  a  glaring  indicator  that  the  power  of  these  options  is  ra- 
ther being  misunderstood  or  ignoreo  by  the  U.S.  Congress. 

WHAT  H.K.  6  IS  MISSING 

We  believe  that  H.R.  6  vastly  under-utilizes  both  energy  efficiency  and  renewable 
energy  options.  Due  to  the  skewed  costs  of  energy  caused  Dy  the  tangled  web  of  sub- 
sidies and  the  omission  of  many  environment^  costs  from  the  end-use  price  of  en- 
ergy, both  energy  efficiency  and  renewable  enei^  are  economically  uiider-valued. 
Further,  political  opposition  by  affected  industries  have  forced  some  energy  effi- 
ciency measures — such  as  an  increase  in  fuel  economy  standards — completely  rff  the 
table. 

DRILL  IN  DETROIT:  WE  MUOT  INCREASE  THE  FUEL  ECONOMY  OF  OUR  VEHICLES 

Mr.  Chairman,  there  is  no  way  that  we  can  drill  our  way  out  of  the  economic, 
environmental,  and  political  difGoilty  caused  by  our  dependence  on  oil  supplies  and 
the  inevitable  rise  oi  our  level  of  imports  past  60  percent.  U.S.  domestic  ou  produc- 
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Our  greatest,  most  available  untapped  domeatic  source  of  oil  is  that  which  we 
waste  b;  failing  to  adopt  exiBting  energy  aaving-technologieH  in  our  light  duty  vehi- 
cles. We  have  the  technology  to  significantly  improve  fuel  economy  and  reduce  prea- 
Bure  on  intematianal  oil  [irices  by  cutting  domestic  oil  demand.  Over  the  past  20 
yean,  advanced  transmissions,  ignitions,  lightweight  (but  strong)  materials,  hybrid 
electric  drive  trains,  and  other  technologies  have  shown  that  significantly  improving 
fuel  economy  is  no  longer  a  t«chnological  obstacle.  It's  the  political  obstacle  that  re- 
mains, Mr.  Chairman. 

If  all  of  the  vehicles  in  the  U.S.  averaged  40  miles  per  gallon  (mpg)  we  would  save 
over  3  million  barrets  of  oil  each  day,  more  than  the  United  States  currently  imports 
from  the  Persian  Gulf  and  could  ever  extract  from  the  Arctic  National  Wildlife  Ref- 
Qge,  combined.  Getting  40  mpg  woiUd  cut  global  warming  pollution  by  600  mUlion 
tons  a  year  and  save  consumers  more  than  $45  billion  each  year  at  the  gas  pump. 

Mr.  Chairman,  new  research  shows  that  advanced  technolc^es  and  engineering 
strategies  largely  put  to  rest  the  claim  that  increasing  fuel  economy  necesBarily  de- 
creases auto  safe^.  Auto  safety  is  a  question  of  the  specific  engineering  of  vehicles, 
not  a  simple  inverse  relationship  between  size  and  weight.  In  fact,  recent  research 
by  Dr.  David  Greene  at  Oak  Itic^e  National  Laboratory  shows  that  much  of  the 
safely  data  tiiat  had  been  used  to  fight  increases  in  fuel  economy  has  been  misinter- 
preted and  misused  over  the  yean.  While  we  must  continue  to  make  our  vehicles 
safer  for  our  families,  we  can  make  strides  toward  more  fiiel  efficiency  at  the  same 

Further,  while  they  might  disagree,  we  believe  that  the  adoption  of  new  tech- 
nology is  critical  to  providing  consumers  what  they  want  and  maintaining  the  com- 
petitiveness  of  the  aomestic  auto  industry.  In  an  echo  of  the  1970b,  resistance  by 
domestic  manufacturers  to  incorporating  hybrid  electric  drive  technology  in  vehicles 
has  allowed  Honda  and  Toyota  to  jump  way  ahead  in  the  marketing  ofnybrid  vehi- 
cles. Thus  far,  hybrids  have  proven  very  popular  and  many  models  have  waiting 
liste  of  many  months.  The  addition  of  the  Ford  Escape  hybrid  SUV  last  summer  was 
a  positive  development,  and  the  strong  demand  has  encouraged  them  t 
their  productiDn  for  2005. 

By  failing  to  get  serious  about  reducing  demand  for  oil  in  our  transportation  sys- 
tem, we  set  up  a  situation  where  our  only  alternative  is  to  diplomatically  or — if  nec- 
essaiy — militarily  secure  oil  supplies  frwn  other  nations,  opening  worldwide  supply 
Unes  to  attack  or  disruiitiDn  by  terrorists.  Mr.  Chairman,  without  an  a^ressive  pro- 
gram to  reduce  demand  and  insulate  our  economy  from  price  and  supply  shocks,  we 
may  doom  ourselves  to  tigbt  one  oil  war  after  another  after  another  in  order  to  allow 
our  dtizena  to  maintain  Uieir  lifestyle.  Mr.  Chairman,  that  is  not  a  situation  I  want 
fOT  n^  children,  and  one  that  I  believe  is  not  necessary  if  we  pursue  cost-eflfective 
optaoDB  available  to  us. 

I  POWERFUL  ECONOMIC 


EiB  pleased  to  see  recently  that  you  have  joined  the  leadership 
e  Energy  as  a  vice-chair.  Before  joining  the  Sierra  Clnb,  I  was 
pohcy  director  of  the  Alliance  for  eight  and  a  half  years.  \aur  contribution  to  that 


fine  oi^anization  displays  your  understanding  and  appreciation  for  the  broad-based 
economic  power  of  using  energy  more  efficiently. 

Too  often,  Mr.  Chairman,  people  view  energy  efficiency  as  doing  Uttle  things  to 
save  a  nickel  here  and  dime  there.  But  as  you  understand  through  your  work  with 
the  Alliance,  energy  efficiency  is  a  potent,  powerful  tool  for  economic  development 
and  environmental  protection  that  showers  benefits  across  economic  sectors,  creates 
jobs  for  American  workers,  makes  us  more  competitive  internationally,  and  offers 
solutions  to  many  of  the  problems  of  our  energy  system  discussed  previously. 

In  addition,  too  many  people  consider  demand  and  supply  side  options  as  wholly 
different  tUngs.  Aa  you  know,  and  the  Alliance  to  Save  Energy  trumpete  every  day, 
energy  efficiency  programs  extend  and  increase  energy  supply  just  as  surely  as  if 
we  pumped  it  out  of  the  ground  or  mined  it.  In  fact,  it  can  increase  energy  supply 
more  dieaply  than  building  new  power  plants  or  sinking  new  oil  and  gas  wells. 

Unfintnnate^.  H.R  6  fails  to  exploit  ener^  efficiency  to  a  meaningful  degree. 
There  are  UBefiil  provisions,  such  as  the  addition  of  a  variety  of  products  for  which 
the  Deputment  m  Ekiergy  must  set  energy  standards  and  rougnly  $3  billion  over 
5  yeaiB  tbr  hi^ily  efficient  products  and  practices.  Overall,  however,  Mr.  Chairman, 
the  bill  foils  to  pursue  ene^y  efficiency  commensurate  with  other  energy  sources 
or  do  more  than  scratch  the  surface  of  tite  potential  benefits  available  m>m  using 
energy  more  efficiently. 

***     '    i*wina«  Council 

provisiMw  in  HJl.  €  would  improve  oi 
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a  mere  1.5  percent  over  an  18  year  period.  B;  contrast,  a, 
efFbrts  in  states  like  Vermont  and  California  a 
cieilCy  ^ainB  of  greater  than  1  percent  per  year. 

In  his  testimony  before  your  Committee  last  week,  ACEEE  Executive  Director 
Steven  Nadel  described  their  research  on  the  potential  effect  of  aggreaalTe  energy 
efficiency  programs  on  natural  gas  prices.  ACEEE  concluded  that  achieving  a  sar- 
ings  target  of4  percent  per  year  can  result  in  a  25  percent  reduction  in  nabiral  gu 


In  October,  2004,  Mr.  Chairman,  the  research  organization  Sedefining  Progress 
released  a  study  that  detailed  the  potential  economic  results  of  a  auite  of  energy  effi- 
ciency and  renewable  energy  programs.  The  results  of  the  Redefining  Progreea  re- 
port showed  that  maldne  the  lund  of  investments  in  energy  effiden^  and  renewabU 
energy  that  are  available  to  us  now  would  result  in  the  creation  of  1.4  million  new 

f'obs  over  and  above  the  business  as  usual  case  by  2025.  In  addition  American  fami- 
ies  would  achieve  an  average  household  savings  on  energy  costs  of  $1,276  per  year 
while  the  nation  would  benefit  from  reduced  foreign  oil  dependence  and  significantly 
lower  greenhouse  gas  emissions.  Mr,  Chairman,  with  potential  results  for  American 
famihes  like  these  on  the  table,  strong  clean  energy  poUciea  should  be  a  no-brainar 
for  the  nation. 

There  are  a  variety  of  options  that  have  been  proposed  to  better  exploit  potential 
energy  efficiency  resources  in  the  electric  sector.  Those  include  an  energy  effideney 
standard  structured  similarly  to  the  one  in  Texas,  or  a  public  benefits  fiind  that 
mirrors  many  of  the  most  effective  efficiency  programs  currently  being  carried  ont 
in  a  variety  of  other  states.  The  AUiance  to  Save  Enei^  estimates  that  a  «t»ti'"fl 
public  benefits  fund  would  save  440  billion  kWh  per  year,  reduce  peak  electiid^ 
demand  by  160,000  MW  (the  equivalent  of  503  300MW  power  plants),  save  con- 
sumers a  net  $68  biUion  dollars,  and  prevent  annual  carbon  dioxide  emisaianB  of  96 
miUion  metric  tons  by  2020. 

We  urge  that  the  Committee  incorporate  such  ambitious  energy  efficienty  provi- 
sions in  the  Energy  PoUcy  Act  of  2005.  Such  measures  would  begin  to  balance  the 
bill's  myriad  benefits  for  energy  industries  with  ones  that  benefit  tne  American  pub- 
lic. 

RENEWABLE  ENERGY:  CLEAN  POWER  FOR  THE  FUTURE 

lib'.  Chairman^  the  Senate  has  twice  sent  a  proposal  for  a  renewable  energy 
standard  to  the  House,  only  to  have  it  removed  in  a  Conference  Committee.  We  ap- 
plaud the  indusion  of  the  renewable  energy  production  tax  credit  (PTC)  in  HJt.  6, 
which  both  extends  the  tax  credit  for  the  production  of  electridty  by  wind  energy 
and  broadens  that  credit  to  include  additional  renewable  energy  sources.  If  the  na- 
tion is  to  take  global  warming  seriously,  however,  we  need  to  maximize  the  future 
share  of  our  electridty  that  wm  come  from  clean  renewable  sources. 

The  Senate  provision  would  require  electridty  companies  to  increase  the  share  t€ 
renewable  energy  in  the  Tnin  of  their  power  sales  to  10  percent  by  2020.  Hie  aisct- 
ment  of  this  provision  would  increase  renewable  energy  electridty  productioii  in  tba 
U.5.  from  about  18,000  megawatts  in  2002  to  approximately  80,000  megawstU  in 
2020.  An  analysis  by  the  Union  of  Concerned  Scientists  (UCS)  analysis  foimd  that 
the  Senate-passed  10  percent  renewable  electridty  standard,  in  eon^rinatioa  with 
the  expanded  and  extended  PTC,  would  result  in  a  $12.6  billion  savings  for  con- 
sumers and  taxpayers  through  2020. 

The  Sierra  Club  strongly  urges  the  incorporation  of  a  renewable  energy  standard 
at  least  as  strong  as  that  passed  twice  by  tne  Senate.  The  benefits  of  renewable  en- 
ergy will  accrue  to  future  generations  as  the  low  environmental  and  fuel  cost  of  tlie 
power  becomes  more  fairly  valued.  These  young  industries  deserve  at  least  the  con- 
sideration given  to  nudear  energy  by  the  federal  government  in  the  19608,  when 
it  passed  measures  to  assist  tliat  industry. 

ENVIRONMENTALLY  HARMFUL  PROVISIONS  OF  H.R.  6 

Providing  an  in-depth  analysis  of  the  environmentally  HmnHging  prorisians  of 
H.R.  6  would  have  b^n  such  an  extensive  and  discouraging  task,  that  I  wpredate 
the  Committee's  permission  to  a  give  a  broader  treatment  of  what  we  believe  tile 
energy  bill  should  look  like.  We  cannot  turn  away,  however,  Stom  a  set  of  pnmsiaaa 
that  constitute  an  aggressive  attack  on  environmental  protection  in  the  U.S. 

We  urge  that  the  Committee  reconsider  and  remove  the  following  provinoDS  from 
the  successor  to  H.R.  6.  While  we  have  no  illusions  that  this  will  take  place,  this 
assault  on  the  environment  in  the  name  of  increased  energy  production  should  not 
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Damagiiig  Public  Health 

— AUowB  more  amog  oollutiOD  for  longer  than  the  current  Clean  Air  Act 

— Exempts  all  oil  and  gas  construction  activities  from  certain  stormwater  runoff  pro- 
visions <d  the  Clean  Water  Act 

— Delays  air  polluticHi  dean  up  in  southwestern  Michigui  for  two  years. 

— Dramatically  increases  air  and  global  wanning  pollution  with  incentives  for  bum- 
ine  coal,  cnl  and  gas. 

— Inhibita  deployment  of  "clean  coal"  by  disquali^ring  federally-funded  clean  coal 
prpJBcts  as  %eBt  available  control  technologiea  that  must  be  adopted  by  otiier 
coal-powered  industrial  facilities. 

— Threatens  drinking  water  sources. 

—Foils  to  ban  MTBE 

— Gives  legal  protection  and  exemption  to  owners  of  abandoned  oil  and  gas  wells. 

— Eneouragea  the  mixture  of  hazardous  wastes  in  concrete  products  as  an  alter- 
native to  safe  disposal, 

— Fails  to  include  standards  for  providing  dean,  renewable  energy  sources. 

— Allows  electric  utilities  to  enter  into  emission  trading  with  moKle  sources. 

— Fails  to  do  anything  to  address  global  warming. 

— Ih-ovides  miUions  in  taxpayer  ^mds  to  uranium  companies  for  polluting  mining 
practices  that  threaten  drinking  water  aquifers. 

—Sets  dangerous  precedent  for  arbitrarily  reclassifying  radioactive  waste, 

Attackdi^  Public  Lands  and  Resources 

— Allows  the  Interior  Secretary  to  designate  utiU^  and  pipebne  corridors  across 
public  lands  without  seeking  public  input. 

— Opens  the  National  Petroleum  Reserve  Alaska  for  oil  and  gas  production. 

— Allows  the  Secretary  of  Energy  to  permit  electric  power  lines  across  federal  pubbc 
lands. 

^Allows  applicants  for  federal  drilling  permits  to  take  up  to  two  years  to  comply 
with  appUcation  requirements 

— Expedites  the  permittuig  and  completion  of  enerey  projects  on  federal  lands. 

„____.___. ^^^Q^._^__.    „ ._    ,....,^.V.....f.^ :.,_.__:,, 
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— Elxpedites  the  approval  of  energy  projects  in  the  Bocky  Mountain  region. 

— Lifts  the  linntation  on  the  amount  of  federal  oil  and  gas  acreage  one  enti^  can 

control,  encourSjging  monopolization. 
— Handates  the  siting  of  a  high  voltage  electridty  transmission  line  through  the 

Cleveland  National  Forest  and  other  public  lands. 
— Encourages  oil  and  ^  development  under  Padre  Island  National  Seashore. 
— Waives  existing  National  Environmental  PoU<:y  Act  (NEPA)  raivironmental  review 

and  public  partidpation  process  for  all  tyiwB  of  energy  development  prcgects  on 

Tni^i^JH  laodJi. 
— Grants  the  hydropower  industry  unprecedented  ridits  to  appeal  environmental 
^Authorizes  (650  inilUon  for  timber  companies  to  lop  trees  m  our  national  forests 

1  violation  of  b^  st 
Atte^ing  Coactal  Ar«aa 

— Seeks  to  create  unprecedented  streamlined  authority  for  the  Department  of  Inte- 
rior to  permit  new  energy  projects  in  the  Outer  Continental  Shelf  (OCS). 

— Weakois  states'  ability  tonave  a  say  in  pnyects  and  federal  activities  that  affect 
their  coasts. 

— Circumvents  the  environmental  review  process  for  construction  of  storage  facili- 
ties and  terminals  for  LNG  on  the  OCS 

—Creates  incentives  for  eii^anded  oflbhore  oil  and  gas  drilling. 

— Promotes  coastal  drilling  throuefa  revenue  sharing 

— GivM  away  taxpayer  onried  oiland  gas  to  the  petrdeum  industry  in  fragile  Alas- 
kan waters. 

'      '  *  -  ■  "^ B  ill- 

I  within  the  OCS. 

Hartliig  CosMumera  A  Taxpayers 

— Gives  t>'T*M™ff  tf  dollars  in  tax  breaks  and  subsidies  to  energy  companies. 
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— Tax  break*  are  even  provided  for  technologies  that  will  ii 
ing 

•  creating  a  program  to  assist  and  encourage  companies  b 

and  unconventional"  gas  reserves. 

•  mandating  royalty  exemptions  for  oGbhore  wells  deeper  than  400  meters; 

•  allows  the  Secretary  of  tiw  Interior  tA  reimbuiBe  oil  and  gas  eaapaiaea  lor  taai- 

rmmental  review  of  their  pngects; 
■  creating  a  new,  first-ever  $1.5  tnUion  tax  break  for  burning  coal, 
— Requires  taxpayers  to  pay  up  to  (2  billion  to  clean  up  leaking  undergronnd  stor- 
age tanks.  ^^ 
— Provide*  (2  billion  in  "MTBE  Conversion  Assistance'  for  oil  cranpanies. 
— Preempts  state  authority  to  site  transmission  lines,  based  oa  veiy  vague  criteria, 

for  evenr  state  but  Texas. 
— Extends  for  20  years  the  limits  on  liability  for  nuclear  plant  operators  in  caae  of 

a  catastrophic  accident. 
— Repeals  the  PUHCA,  the  main  law  to  protect  consumers  fimn  market  '"<"'ip"lft- 

tion,  fraud,  and  abuse  in  the  electrid^  sector. 
— Authorizes  a  $1.1  billion  nuclear  reactor  in  Idaho,  with  a  potentJal  BxemptkB 

from  Federal  management  rules. 
— Leaves  landowners,  ranchers  and  others  affected  by  oil  and  gas  devdopment  pow- 

eiiess  to  protect  their  land  and  water  from  develc^ment  activities. 
— Waives  existing  law  and  mandates  expeditious  oil  and  gas  leasing  throu^iout  the 

NPR-A,  and  allows  for  waivers  of  all  royalties  due  tbe  taxpayera  as  a  result  of 

leasing  of  these  lands. 
— Spends  $3.7  billion  for  polluting  coal-based  technologies. 
— ^ows  the  Interior  Department  to  reimburse  the  oil  and  gas  industi;  frmn  federal 

royal^  revenues  for  the  costs  of  environmental  analyses. 
— Reverses  the  Federal  Power  Act's  consumer  protection  miuirementa  by  allowing 

CirtieB  to  enter  int^i  contracts  that  can  only  be  challenged  by  the  Federal  Hegn- 
toiy  ConunisHion  prospectively. 

— Authorizes  the  Energy  Department  to  provide  open-ended  U.S.  loan  guarantees 
for  coal-to-synthetic-diesel  fiiel  projects. 

— AUowB  the  Interior  Department  to  compensate  oil  and  gas  companies  116  percent 
of  the  costs  of  cleaning  up  abandoned  wells  on  public  lands. 

— limits  the  Bureau  of  Land  Management's  alnli^  to  receive  £air  market  value  fbr 
utili^  corridors  crossing  public  lands. 

— Gives  productitm  tax  credits  to  conventional  nuclear  reactor. 

— Increases  the  burden  of  proof  on  the  Commodily  Futures  Trading  Commissiao  in 
cases  of  inveatigations  of  market  manipulation  and/or  reports  to  investoia. 

Undermining  National  Security 

— Reverses  a  long-standing  U.S.  nuclear  non-proliferation  poli<y  against  reproceM- 
ing  waste  from  commercial  nuclear  reactors 

— Fails  to  reduce  the  nation's  dependence  on  oil  by  improving  the  fuel  economy  of 
our  cars,  trucks  and  SUVs. 

— Extends  the  Dual-Fueled  Vehicles  loophole  that  allows  automakers  to  get  CAFE 
credit  for  producing  vehicles  that  can  run  on  alternative  fuels. 

— Makes  it  more  difGcuIt  to  upilate  fuel  economy  standards. 

— Fails  to  develop  and  implement  a  plan  to  reduce  oil  consumption  by  at  least  one 
milhon  barrels  per  day  by  2013. 

— Fails  to  ensure  deployment  of  hydrogen  fuel  cell  vehicles 

— Reverses  10-year  poucy  of  restricting  the  export  of  bomb-grade  uranium  for  the 
benefit  of  one  company. 

— Reclassifies  undefined  residual"  amounts  of  depleted  uranium  as  "low-level*  ra- 
dioactive waste,  thereby  making  it  subject  to  far  less  secure  tmnifling  and  dis- 
posal protections. 

— Strikes  down  requirements  in  current  law  for  utilities  to  diytxafy  and  decm- 
tralize  the  electiidty  supply  by  renewable  power. 

Mr.  Hall.  Thank  you  very  much,  sir.  The  Chair  now  recc^^nizes 
Donald  Santa,  Jr.,  a  former  member  of  the  FERC,  President  of 
InterstatA  Natural  Gas  Association  of  America,  served  as  Majftrit? 
Counsel  on  the  U.S.  Senate  Committee  on  Energy  and  National  Re- 
sources. Glad  to  have  you  back  before  us,  Mr.  Santa.  I  reoognize 
you  for  5  minutes,  sir. 
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STATEMENT  OF  DONALD  F.  SANTA,  JR. 

Mr.  Santa.  Thank  you  Mr.  Chairman,  Chairman  Barton,  and 
members  of  the  Bubcommittee  for  inviting  INGA  to  testify  at  to- 
day's hearing.  The  interstate  natural  gas  pipeline  industry  agrees 
•mih  President  Bush  that  4  years  of  debate  on  energy  legislation 
is  long  enough;  and  therefore,  we  applaud  your  efrarts  to  move 
quickly  this  year  on  an  energy  hill. 

If  you  remember  only  one  thing  about  INGA'b  testimony,  I  ask 
you  to  remember  the  figure  $200  billion.  According  to  a  study  com- 
pleted by  the  INGA  foundation  last  year,  $200  bilCon  would  be  the 
estimated  cost  to  American  consumers  between  now  and  the  year 
2020  if  needed,  new  natural  gas  infi-astructure  projects  are  delayed 
t^  2  years.  And  that  is  the  cost  associated  with  delays  and  not 
product  cancellations.  Infrastructure,  which  includes  pipelines, 
storey,  and  LNG  import  terminsds,  is  a  criticid  element  in  ad- 
dressmg  the  higher  natural  gas  commodity  prices  we  are  experi- 
dicing  today.  During  peak  demand  periods,  a  robust  inirastructure 
can  mitigate  price  volatility  and  help  ensure  that  everyone  who 
needs  natural  gas  can  get  it  at  reasonable  prices. 

Until  recently,  the  processes  for  approving  and  permitting  new 
interstate  natin-al  gas  pipelines  worked  well.  Congress,  in  1942, 
granted  FERC's  predecessor  agency  broad  authority  to  approve  and 
site  these  pipeUnes,  The  past  severed  years,  however,  have  seen 
growing  conflicts  between  FERC,  acting  in  its  capacity  to  admin- 
ister the  Natural  Gas  Act,  and  other  Federal  and  State  agencies, 
acting  pursuant  to  other  Federal  statutes.  The  2  mean  examples 
are  actions,  or  in  some  cases,  inactions,  taken  pursuant  to  Hke 
Costal  Zone  Meinagement  Act  and  the  Clean  Water  Act. 

The  committee's  discussion  draft  addresses  these  issues  in  sev- 
eral ways.  First,  the  draft  requires  that  all  administrative  appeals 
of  actions  by  other  agencies,  involving  a  FERC  approved  project, 
must  use  the  record  develgied  during  FERC's  comprehensive  re- 
view under  the  National  Environmental  Policy  Act,  This  is  in- 
tended as  apowerful  incentive  for  other  agencies  to  participate 
fully  in  the  FERC  NEPA  process  and  do  avoid  dupUcative  emendi- 
tures  of  time  and  resources  to  compile  individual  records  address- 
ing the  same  issues. 

iNGA  also  strongly  supports  the  provision  in  the  draft  to  create 
an  expedited  appeal  to  the  U.S.  Court  of  Appeals  for  the  D.C.  Cir- 
cuit when  other  agencies  take  actions  inconsistent  with  or  fsul  to 
act  on  permits  required  in  connection  with  a  FERC  approved 
project.  INGA  beUeves  that  these  provisions  go  a  long  way  toward 
addressii^  the  emei^ing  conflicts  in  pipeline  siting,  and  we  appre- 
ciate their  inclusion  in  the  discussion  draft. 

We  also  wish  to  bring  severed  other  issues  to  the  subcommittee's 
attention.  For  example,  INGA  supports  a  statutory  clarification  of 
FERC's  lead  agency  status  under  NEPA.  Let  me  be  clear  that  we 
do  not  propose  to  effect  substantively  the  authority  conferred  on 
Federal  and  State  agencies  by  statues  such  as  CZMA  and  the 
Clean  Water  Act.  We  do  propose  that  FERC  be  tasked  with  coordi- 
nating all  environmental  reviews  associated  with  interstate  pipe- 
lines that  are  mandated  under  Federal  law. 

In  addition,  INGA  believe  that  the  same  process  for  reviewing, 
appraving,  and  sitii^  interstate  pipelines  should  also  apply  to  on* 
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shore,  ligxiefied  natural  gas  tenninab.  These  fEudlities  are  engaged 
in  both  foreign  commerce,  and  in  some  cases,  interstate  commerce. 
Wherever  they  may  be  constructed,  LNG  facilities  will  have  eco- 
nomic effects  that  span  entire  r^ons,  if  not  the  entire  country. 
A^;ain,  we  do  not  propose  leaving  State  governments  out  of  the  pe> 
nutting  process.  Just  as  with  interstate  pipelines,  states  alroM^ 
have  si^iificant,  federally  delegated  powers  that  are  relevant  to 
permitting  new  LNG  import  terminals. 

INGA  also  supports  affirming  in  statue  FERC's  clear  preemptive 
authority  to  cite  such  facilities,  which  in  our  view  is  wholly  con- 
sistent with  case  law,  interpreting  Section  3  of  the  Natural  Gas 
Act.  Subject,  of  course,  to  the  associated  permitting  authority  that 
State  and -Federal  agencies  now  exercise  under  Federal  law  Eind 
under  St^  law  where  that  does  not  conflict  with  Federal  law.  Mr. 
Chairm^,  INGA's  more  detailed  legislative  recommendations  are 
part  of  our  written  comments,  including  a  request  that  Congrese 
provide  a  Federeil  forum  for  addressing  State  tax  policies  that  dis- 
criminate by  singling  out  interstate  pipelines  for  higher  taxes. 

The  mfiin  point  that  I  want  to  leaveyou  with  today  is  ^ts  $200 
billion  figure  that  I  referenced  earlier.  "Hie  status  quo  carries  a  cost 
to  American  consumers  in  our  economy.  That  is  why  INGA  wants 
to  work  with  the  Congress  to  enact  statutory  reforms  to  ensure 
that  these  forecasted  higher  costs  do  not  become  a  reality.  Thank 
you  very  much. 

[The  prepared  statement  of  Donald  F.  Santa,  Jr.  follows:] 


Mr.  Chairman  and  Members  of  the  Subcommittee:  Thank  you  for  invitiiig  me  to 
testify  today.  I  am  Donald  F.  Santa,  Jr.,  President  of  the  Interstate  Natural  Eka 
Association  of  America  (INGAA),  INGAA  represents  the  interstate  and  interprovin- 
cial  natural  gas  pipeline  industry  in  North  America.  INGAA'b  members  tranapoit 
over  90  percent  of  the  natural  gas  consumed  in  the  U.S.,  through  a  200,000  mile 
pkieline  network.  In  addition,  the  association's  members  include  the  owners  of  all 
01  the  existing  hquefied  natural  gas  import  terminals  in  the  continental  U.S.,  at 
well  as  the  developers  of  several  proposed  new  LNG  terminals. 

INGAA  appreciates  this  opportumty  to  comment  to  the  Subcommittee  oa  the  im- 
portance of  enacting  comprehensive  energy  legislation  that  addresses  natural  gai 
supply  and  infrastructure  challenges.  Infrastructure — which  includes  nipelineB,  stor- 
age and  LNG  import  terminals — is  a  critical  element  in  addressing  tlie  hi^er  nat- 
ural gas  commodity  prices  we  are  experiencing  today.  During  peak  demand  periods, 
a  robust  infrastructure  can  mitigate  market  price  volatility  and  help  ensure  that  ev- 
eryone who  needs  natural  gas  can  get  it  at  reasonable  prices. 

According  to  a  July  2004  study  sponsored  by  The  INGAA  Foundation,  Inc.,  ap- 
proximately $61  biUioD  of  investment  in  new  transmission  pipeline  and  ertorage  in- 
n*astructure  will  be  needed  by  2020  to  keep  pace  with  shifting  supply  sourcea  and 
■n™^""  demand  for  natural  gas  in  North  America.  This  figure  induaes  the  Alaska 
Gas  Pipeline  and  pipeline  expansions  in  Canada  that  would  be  needed  to 


growing  demand  for  natural  gas  in  North  America.  This  figure  includes  the  Alaska 

Natural  G      " "        "  "  - 

serve  U.S.  markets.  The  Alaska  project  and  Canadian  expansions,  howev^,  rep- 
resent less  than  half  of  this  total  investment;  a  nugoiity  of  tbe  inveBtment  wul 
be  needed  for  transmission  pipeline  syHtems  and  atorage  CudUUes  in  tlw 
Lower  48. 

Even  as  the  Federal  Energy  Regulatoiy  Commission  (FGRC)  has  made  great 


l^peline  and  pipeline  expansions  m  Canad 
arkets.  The  Alaska  project  and  Canadian 


strides  in  improving  its  performance,  the  approval  and  sitinff  of  natural  me  inbtr 
structure  has  become  proolematic  in  recent  years  due  to  conflicting  federal  laws  and 
the  ability  of  other  federal  and  state  agencies  who  administer  these  other  statubM 
to  delay  or  even  halt  new  infrastructure  development.  This  situation  can  be  ad- 
drossed  conclusively  only  by  the  Congress  acting  to  ensure  that  there  is  a  sin^  co- 
herent and  comprehensive  process  for  reviewing,  approvineaod  Biting  oatoral  gas 
infrastructure  used  in  interstate  and  foreign  commerce.  INGAA  supports  estab- 
lishing a  consistent  set  of  general  procedures  that  would  apply  with  equal  finca  to 
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•  Bstablishing  FEBC'b  dear  authority  as  the  "^ead  agent^  under  NEPA  for  approv- 

ing natuTEil  gaa  pipeline,  storage  and  import  fanlities  and  FERC's  authority  to 
prescribe  the  suiedule  for  all  Federal  and  State  administrative  proceedings 
eonunenced  under  the  authority  of  Federal  law. 

•  Requiring  that  the  FEBC  administrative  record  be  used  as  the  esclusive  record 

for  all  subsequent  administrative  and  judicial  appeals  of  actions  l^  other  agen- 
des  involving  a  project  authorized  by  FERC. 

•  E!zpedited  judicial  review  of  permitting  decisions  related  to  FERC-approved  nat- 

ural gas  projects,  in  which  unreasonable  delay  or  conditioning  of  permits  is  al- 
leged. 

•  Providing  a  federal  forum  in  which  to  raise  all^ations  that  State  tax  polides  dis- 

criminate  against  interstate  natural  gas  pipelmes. 

•  Clarifying  Natural  Gas  Act  section  3  authority  for  siting  natural  gas  import  fadli- 

•  Codling  FERCs  "Hackbeny  pohcy  for  the  regulatoiy  treatment  of  LNG  ternri- 

WHAT  WILL  HAPPEN  IF  THE  mFKASTRUCTURE  18  NOT  EXPANDED? 

Inadequate  natural  gas  infrastructure  will  result  in  both  hi^er  average  natural 
gas  prices  and  far  greater  price  volatih^,  both  of  which  would  negatively  affect  con- 
sumers and  the  nation's  economy.  It  is  important  to  emphasize  that,  even  if  natural 
gas  Hup^ies  are  adequate,  bottlenecks  in  the  natural  gas  transportation  infrastruc- 
ture wiD  cause  natural  gas  prices  to  be  higher  and  more  volatile  than  otherwise 
would  be  the  case. 

The  INGAA  Foundation  study  attempted  to  quantify  the  consumer  costs  associ- 
ated with  delqrs  in  constructing  necessaiy  natural  gas  infrastructure.  The  analysis 
assumed  a  two-year  delay  in  all  pipeline  and  LNG  terminal  construction  and  esti- 
mated that  the  cumulative  cost  to  consumers  in  the  form  of  higher  natural  gas  com- 
modi^  prices  would  be  S200  bUlion  by  2020,  Higher  natural  gas  costs  woulabe  seen 
in  all  parts  of  the  country.  This  analysis  assumed  that  needed  infrastructure  even- 
tually would  be  built,  albeit  after  a  delay.  Should  obstacles  result  in  the  abandon- 
ment (^necessary  expansions,  the  cost  to  consumers  would  be  even  greater. 

This  is  an  important  point  for  the  Congress  to  bear  in  mind  as  it  considers  pro- 
posals for  streamlining  the  approval  and  siting  process  for  natural  gas  infrasbuc- 
ture.  While  the  opponents  of  natural  gas  pipeline,  storage  and  LNG  projects  may 
assert  that  the  status  quo  (i.e.,  no  action)  is  a  risk  free  alternative,  economic  anal- 
ysis strong  suggests  otherwise.  Natural  gas  is  a  commodity  that  must  be  moved 
through  a  transportation  network  in  order  to  reach  consumers  and,  unlike  other 
fiieb,  natural  gas  cannot  practicably  be  transported  within  North  America  using 
modes  of  transportation  other  than  pipelines.  If  the  pipeline  delivery  network  is  in- 
sufficient, all  consumers  will  pay  lu^er  prices  for  natural  gas  and  the  products 
made  using  natural  gas  as  a  mel  or  feedstock  (e.g.,  plastics,  fertilizers,  aluminum, 
and  electricity). 

D  INFRASTRUCTURE  EXPANSION? 


The  Natural  Gras  Act  (NGA)  requires  the  proponents  of  interstate  natural  gas 
pipelines  and  most  storage  facilities  to  seek  an  authorization  from  FERC  that  the 
proposed  new  facility  is  m  the  pubUc  convenience  and  necessity.  FERC  overall  is 
doing  an  excellent  job  reviewing  applications  for  these  infrastructure  improvements 
aa  a  timely  basis.  Pursuant  to  the  National  Environmental  Policy  Act  {NEPA), 
FERC  C0Cnrdinat«8  with  the  various  other  federal,  state  and  local  agencies  that  are 
reBp<M>sible  under  other  laws  for  the  numerous  environmental  and  land-use  permits 
that  must  be  obtained  prior  to  constructing  a  natural  gas  pipeline  or  storage  facility. 
Unfortunately,  some  federal  and  state  agencies  have  chosen  not  to  become  iiilly  en- 
gaged in  the  FERC  NEPA  process,  and  instead  have  waited  until  after  FERC  has 
made  a  determination  in  favor  of  the  proposed  prqject  before  b^inning  their  work 
in  earnest.  This  greatiy  adds  to  the  time  required  to  obtain  all  necessary  authoriza- 
tions to  construct  such  projen^  and  increases  the  likelihood  that  such  other  permit- 
tingagendes  will  impose  conditions  at  odds  with  the  authorisation  contained  in  the 
raiBC  cmtificate  of  public  convenience  and  necessity.  This  diqointed  orocess  pre- 
Mnta  a  tempting  target  for  the  opponents  of  natiu'al  gas  infrastructure  development 
and  craatea  the  oppOTtunity  for  parochial  concerns  to  trump  FBRC'b  overall  deter- 
■«<««*w»,  made  foUowing  a  careful  balancing  of  competing  coocenu,  that  the  pro- 
pOMd  pngect  is  required  oy  the  greater  good. 
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The  Natural  Gas  Act  confen  on  FERC  broad,  preemptive  authority  in  the  ap- 
proval and  Biting  of  natural  gas  fadlitieB  used  in  interstate  conuUBree.  This  was 
done  in  Urge  put  to  prevent  one  state  from  thwarting  the  constructioo  of  infra- 
structure that  meets  the  broader  pubUc  interest  for  a  multi-state  region.  Where 
state  law  and  reeulationB  have  come  into  conflict  with  the  NGA,  the  federal  courts 
(including  the  U.S.  Supreme  Court)  have  held  that  states  are  preempted  in  matters 
under  the  FEBCs  jurisdiction.  Since  the  1942  amendment  of  the  NGA.  to  add  certifi- 
cate autiiority  to  section  7,  however,  several  federal  statutes  have  been  enacted  that 
provide  other  federal  agencies  with  the  authority  to  issue  permits  required  for  con- 
structing natural  gas  pipelines  and  storaee  facihties  and,  in  some  cases,  these  stat- 
utes have  delegated  such  permitting  autnoritv  to  the  states.  Examples  include  the 
Coastal  Zone  Management  Act  (CZSlA)  and  the  Clean  Water  Act  (CWA).  Although 
state  regulatory  action  typically  would  be  preempted  where  it  conflicts  with  the  ei- 
errise  of  federal  authority  pursuant  to  the  NGA,  state  action  pursuant  to  federally- 
delegated  authority  presents  a  diSerent  legal  question.  Pipeline  opponents,  abetted 
b^  state  government  officials,  have,  in  recent  years,  taken  advantage  of  this  situa- 
tion by  using  the  permitting  authority  under  the  CZMA  and/or  the  CWA  to  friistrate 
pipehne  projects  already  found  by  FERC  to  meet  "the  public ■ ■" 


This  I 


d  result  would  appear  to  fly  in  the  face  of  the  Congressional  intent  to  pro- 
vide FERC  with  exclusive  authority  over  pipeline  construction  approvals  and  the 
purpose  of  the  Conunerce  Clause  m  the  ILS,  Constitution  to  preclude  states  from 
erecting  barriers  to  interstate  commerce.  It  is  unlikely,  however,  that  this  problem 
can  be  satisfactorily  resolved  by  the  courts,  because  leeally  the  conflict  is  tietween 
competing  federal  statutes,  Onlv  the  Congress  is  in  Uie  position  to  address  tiiia 
growing  inconsistency  conclusively. 

PIPELINE  LEGISLATIVE  RECOMMENDATIONS 

ENGAA's  recommendations  deal  i>rimarily  with  improving  and  rationalizing  the 
process  for  authorizing  interstate  pipeline,  storage  and  importation  infrastructure. 
Several  of  these  provisionB  are  part  of  the  discussion  draft  being  considered  today, 
including  using  the  FERC  record  for  subsequent  appeals  of  FERC-approved  projects 
(Section  330)  and  creating  an  expedited  appellate  process  (Section  1442).  iNGAA's 
recommendations  are  as  follows: 

I)  Clear  AuthoHty  for  FERC  to  be  the  Lead  A^ncy  for  NEPA,  and  to  Establiak  tKe 
Schedule  for  all  Federal  and  State  Administrative  Proceedingg  Commenced  Pur- 
suant to  Federal  Law. 

For  decades,  it  has  been  accepted  that  FERC  is  generally  the  "lead  agency"  (x 
purposes  of  environmental  reviews  required  under  the  National  Environment^  Pol- 
icy Act  (NEPA)  for  an  interstate  pipeline  proposed  under  section  7  of  the  NGA. 
Under  FERC  procedures,  other  federal  and  state  agencies  with  relevant  permitting 
responsibihties  are  solicited  to  review  the  proposed  pipehne,  make  suggestions  for 
mitigating  environmental  impacts,  and  reach  agreement  on  permitting  dedsions. 
The  process  is  inclusive,  and  under  a  recent  Memorandum  of  Understanding,  rel- 
evant federal  agencies  are  encouraged  to  work  together,  concurrentiy  and  coopera- 
tively, to  reach  decisions  in  a  timely  manner. 

Recently,  however,  some  federal  agencies  have  questioned  whether  FERC  is  really 
the  "lead  agency"  for  NEPA  reviews,  and  whether  there  should  be  "co-lead  agenciM^ 
instead.  Of  course,  the  concept  of  a  "co-lead  agency"  would  undermine  the  purpose 
of  having  a  "lead  agency"  in  the  first  place. 

In  ad£tion,  some  permitUngagencies.  as  mentioned  previously,  have  chosen  not 
to  partiripate  in  the  FERC  NEPA  review  process,  and  instead  have  waited  until 
after  FERC  makes  a  decision  regarding  approval  of  a  project  before  weighing  in  on 
the  permitting  questions  subject  to  their  authority.  Since  these  permits  are  a  nec- 
essary requirement  for  pipeline  construction,  even  prcijects  that  have  been  approved 
by  the  FElRC  can  be  thwarted  by  such  agency's  "last-minute'  objections.  This  allows 
a  single  state  agency  (or  the  regional  ofBce  of  a  federal  agency)  to  block  the  con- 
struction of  a  federally-approved,  multi-state  pipehne. 

Although  Omgress  largely  would  be  clarifying  what,  until  recentiy,  was  the  ac- 
cepted practice,  a  clear  Congressional  mandate  that  FERC  is  the  lead  agency  for 
N&PA  reviews  relating  to  projects  seeking  authority  pursuant  to  section  3  or  section 
7  of  the  NGA  would  send  a  powerful  signal.  In  addition,  FERC  should  be  given  clear 
authority  to  estabUsh  an  administrative  schedule  for  the  NEPA  review  and  aaaod- 
ated  permitting  decisions  by  all  of  the  relevant  federal  and  Btat«  autlloritUa.  'n^ 
woula  ensure  a  ain^e,  coorthnated  and  comprehensive  approach  for  reviewing  a  pro- 
pCMed  natural  gaa  prtgect,  rather  than  the  current  dupUcative  and  multi-layeted  re- 
views that  present  a  tempting  target  fbr  the  opponents  nf  natural  gas  infrastnictmc 
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development,  add  unnecesearily  to  the-  time  required  to  obtain  all  necessary  author- 
izations  to  onutruct  such  projects,  and  increase  the  likelihood  that  such  other  per- 
mitting acendes  will  impose  conditions  at  odds  with  the  authorization  contained  in 
the  FEhG  certiiicate  of  public  convenience  and  neceHsity. 

It  is  worth  clarilying  what  thia  proposal  is  not.  This  proposal  does  not  usurp  or 
change  federal  and/or  state  agencies'  existing  authority  over  the  substantive  issues 
now  enbTWted  te  them.  It  would  merely  require  that  a  relevant  federal  or  state 
aeen<7  exercise  its  authoritv  within  a  reasonaole  timeframe,  and  do  so  in  a  coopera- 
tive fashion  with  FEHC  ancl  other  agencies.  In  short,  states  would  retain  their  exist- 
ing,  fedsrally-del^ated  authority  under  such  statutes  as  the  CZMA  and  IJie  CWA. 
2}  Use  the  FERC  Administratiae  Record  as  the  Exclusive  Record  for  all  Subsequent 
Appeals  or  Reviews. 

This  proposal  complements  the  preceding  proposal  and  addresses  two,  related 
problems.  First,  as  noted,  other  agencies  at  times  have  "sat-out"  the  FERC  NEPA 
review  and  then  subsequently  conducted  ^eir  own  proceedings  to  administer  their 
respective  permitting  authorities.  Second,  in  connection  with  such  proceedings, 
these  agentnes  develop  a  separate  administrative  record. 

The  current,  fragmented  process  is  administratively  inefficient,  because  it  dupli- 
cates a  task  that  could  be  performed  more  efficiently  and  consistently  through  one 
NEPA  review.  Multiple  records  add  to  the  time  required  for  obtaining  all  of  the  au- 
thorizations required  to  construct  the  pipeline  ana  increase  the  likelihood  that  the 
permitting  agency  will  base  its  decision  on  a  record  that  is  inconsistent  with  that 
assembled  as  part  of  the  FBBC  process.  One  example  of  such  needless  duplication 
is  the  administrative  appeal  process  under  the  CZMA,  pursuant  to  which  the  De- 
partment of  Commerce  has  chosen  to  create  de  novo  a  new  administrative  record 
when  reviewing  appeals  from  consistency  determinations  made  by  state  agencies. 
Substantively,  the  current  process  increases  the  likelihood  of  an  inconsistent  result 
on  the  merits.  This  process  also  is  susceptible  to  manipulation  hv  natural  gas  infi*a- 
structure  opponents,  who  may  choose  to  "sandbag"  the  FERC  process  and  then 
"pour  it  on   m  a  state  or  local  forum  that  they  perceive  to  be  more  sympathetic  to 

Two  benefits  would  be  achieved  bv  requiring  that  the  record  develo^d  during  the 
FERC  NEPA  process  be  used  as  the  record  for  all  subsequent  adnunistrative  ap- 
peals and Jndicial  review  from  actions  by  agendes  issuing  permits  in  connection 
with  a  FBRC-approved  natural  gas  prcgect.  First,  this  woula  ^cpedite  the  processing 
of  such  permits  and  any  subsequent  appellate  reviews.  Second,  this  would  create  a 
powerful  incentive  for  such  permitting  agencies  (as  well  as  various  stakeholder 
raroups)  to  partidpate  meaningfully  in  the  FERC  NEPA  process  in  order  to  ensure 
that  their  views  were  reflected  fully  in  the  single  record  developed  in  connection 
with  the  proposed  pipeline  project. 

3)  Enxdited  Judicial  Review  of  Matters  RelaUd  to  FERC-Approved  Natural  Gas 

Praje<^,  in  which  Unreasonable  Delay  or  Conditioning  of  Permits  is  Alleged. 

This  proposal  complements  the  preceding  two  proposals  by  addressing  judicial  _  _ 
view.  Should  a  federal  or  state  permitting  agency  acting  pursuant  to  f^eral  law  ei- 
ther fail  to  act  within  a  reasonable  timeframe  or  else  attach  unreasonable  conditions 
to  a  permit  that  has  the  effect  of  frustrating  a  FERC-approved  project,  there  mu 
be  a  clear  process  for  timely  judidal  review. 

The  proposed  amendment  would  authorize  expedited  review  bv  the  U.S.  Court 
^tpeals  for  the  D.C.  Circuit  in  these  drcumstances.  Should  tne  court  determine 
that  the  permitting  agency  was  unreasonable  in  its  denial  of  a  permit,  its  cwidi- 
tioning  of  a  permit  or  its  lailtire  to  act  on  a  permit  application,  the  court  would  be 
aU«  to  authorize  the  construction  and  operation  of  the  pipeline  as  approved  by  the 
FERC  and  determine  that  all  appUcable  federal  statutory  requirements  had  been 
met 

4)  Federal  Fmum  for  Challenging  State  Tax  Policies  that  Discriminate  Against  Inter- 

state Natural  Gas  Pipelines. 

Federal  law  currently  protects  interstate  rail  carrier,  motor  carrier,  and  air  car- 
rier tnmoportation  property  from  state  property  taxes  that  unreasonably  burden 
■sd  diacriminate  against  interstate  commerce.  Pipelines  are  the  only  mode  of  inteiv 
ttate  tnmmortation  that  does  not  e^joy  this  protection  under  federal  law. 

Under  federal  law,  a  state  may  not  assess  rail  transportation  property  (49  U.S.C. 
(11601),  motor  carrier  transportation  property  {49  ILS.C.  §14502),  or  air  carrier 
traneportation  property  {49  IIS.C.  §40116)  at  a  value  that  has  a  higher  ratio  to  the 
true  maitet  value  of  the  property  than  the  ratio  that  the  assessed  value  of  other 
eommerdAl  and  industrial  property  in  the  same  assessment  jurisdiction  has  to  the 
true  market  value  of  the  other  property.  A  state  also  may  not  levy  an  ad  valorem 
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propert|r  tax  on  the  transportation  property  at  a  ._. 
applicable  to  commercial  and  induBtrial  property  ii 

lite  benefit  of  federal  protection  can  be  easily  demonstrated  by  observing  its  eSiict 
is  Ohio.  Currently,  the  tangible  personal  proper^  of  railroads,  motor  carriers,  air 
carriers  and  water  transpoitation  is  assessed  at  25  percent  of  true  value.  The  tan- 
gible personal  property  of  natural  gas  pipelines  is  asaeaaed  at  88  percent  of  tma 
value.  This  represents  an  assessment  352  percent  greater  than  other  modea  of 
transportatitm . 

With  federal  protection  similar  to  that  enjoved  by  other  modes  of  ti 


interstate  natural  gas  pipelines  would  be  authorized  to  brin^  a 
such  discrimination  in  federal  court.  A  showing  of  competitic 
quired.  The  proof  required  would  be  that  other  commercial  and  industrial  taxpayers 


.._e  assessed  at  a  lower  rate. 
This  matter  is  within  the  jurisdiction  of  the  Judiciary  Committee,  and  l^islation 

addressine  state  tax  discrimination  directed  ag-' — *  -- — '■ —  '"  °  '"""'> '-' — 

duced  in  the  previous  Congreaa  by  Bepreaentai 

try  has  been  advocating  the  equalization  of  si_ __     „ „ 

pipehnes  for  almost  20  years.  We  ask  that  Congress  bring  fair  resolution  to  iJiis 
issue  by  including  Rep.  Carter's  proposal  in  comprehensive  energy  legislation. 

LIQUEFIED  NATURAL  GA3 

The  tight  natural  gas  supply  situation  has  caused  a  reem^vence  of  liquefied  nat- 
ural gas  (LNG)  as  a  viable  supply  alternative.  Access  to  LNG  on  the  world  market 
can  serve  as  a  'safely  valve"  on  high  domestic  natural  gas  prices.  U.S.  natural  gas 
prices  are,  at  the  moment,  some  of  the  highest  in  the  worid,  and  new  LNG  impcnts 
could  mitigate  some  of  this.  A  significantly  increased  role  for  LNG  as  part  at  the 
natural  gas  supply  mix  is  an  inescapable  reaUty  for  the  United  States,  even  if  we 
e  North  American  supply  by  moderate  levels.  This  is  why  INGAA  Np- 

,_._  .___ _. , t  be  mistaken  as  B  "cum 

lU"  that  alone  will  solve  the  nation's  natural  gas  supply  problenL  Our  current  nat- 
ural gas  supply  challenges  will  not  be  solved  only  bv  expanding  production  in  the 
Rocky  Mountain  region  or  the  Outer  Continental  Shelf,  or  only  by  building  an  Alas- 
ka natural  gas  oipeline,  or  only  by  importing  more  IJfG.  In  omer  to  meet  antici- 
pated demand,  tne  United  States  will  have  to  adopt  a  portfolio  approach  that  takes 
advantage  of  all  these  options. 

The  most  significant  immediate  challenge  facing  the  LNG  industry  is  public  per- 
ception regarding  safety  and  security.  Fear  of  the  unknown  appears  to  be  the  great- 
est hurdle,  followed  closely  by  the  various  misconceptions  about  LNG.  Such  mi^ 
conceptions  are  difficult  to  overcome.  All  of  us — industry,  regulators,  the  Elsecutive 
Branch  and  the  Congress — have  a  role  to  play  in  educating  the  public.  SO  that  we 
can  make  informed  decisions  about  constructing  needed  energy  infrastructure. 

Are  there  risks  associated  with  LNG7  Of  course  there  are.  Still,  just  aa  with  any 
activity,  this  must  be  placed  in  perspective.  LNG  has  a  long  and  outstanding  aate^ 
record.  The  robust  worldwide  trade  in  LNG  that  takes  place  every  day  is  prorfthii 
LNG  can  be  handled  safely  and  securely.  And  here  in  the  United  Stat^_  FERC  and 
the  Coast  Guard,  working  with  the  Department  of  Transportation's  npeUne  and 
Hazardous  Materials  Safety  Administration,  can  mitigate  risk  to  an  even  groater  ex- 
tent through  their  safety/securitv  regulations  and  ei^orcement.  We  need  your  hdp, 
and  your  leadership,  in  getting  that  message  out  to  the  pubhc. 

Another  challenge  for  new  LNG  terminal  expansion  is  the  re^ulatc^  process  &r 
both  terminal  construction  and  any  subsequent  economic  regulation.  FERC  haa  dans 
an  exemplary  job  on  both  of  these  fronts,  but  further  guidance  and  statutory  clari* 
fication  from  Congress  wUl  increase  FERC's  effectiveness  in  this  area.  INGAA's  leg> 
islative  recommendations  include  the  following: 

LNG  LEGISLATIVE  RECOMMENDATIONS 
1)  ClaHfication  of  Natural  Gas  Act  Section  3  Authority  for  the  Siting  of  Natural  Gal 
Import  Facilities. 

Over  the  last  year,  some  have  questioned  whether  FBRC  has  the  atatutny  au- 
thority to  site  LNG  import  terminals.  Section  3  of  the  Natural  Gas  Act  states  that 
"no  person  shall  export  any  natural  gas  from  the  United  States  to  a  foreign  cuuntiy 
or  import  any  natural  gas  from  a  Foreign  country  without  first  having  secund  an 
order  frvm  the  Commission  [FERC]  authorizinK  it  to  do  so." 

INGAA  beheves  that  FERC  has  gotten  it  ri^t  on  both  the  law  and  the  policy  with 
regard  to  LNG  import  terminal  siting  authori^.  The  federal  appellate  cxxuts  hine 
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interpreted  the  NGA  to  provide  FERC  with  the  authority  to  site  an  LNG  import  fa- 
dtitv  and  to  attuili  the  necessary  conditions  to  its  determination.  If  siting  of  these 


lie  utility  refulation  or  other  burdens  Uiey  likely  would  not  be  constructed  at  all. 
nie  natuHi  as  a  whole  would  suffer  if  the  abiUty  to  enhance  the  capacity  to  import 
this  critical  source  of  supplemental  natural  gas  supply  were  frustrated.  FEBC  juris- 
diction  is  important  to  ensuring  that  the  larger,  national  pubUc  interest  is  served, 
rather  than  just  local,  parochial  interests. 

Some  have  suggested  that  a  clarification  of  this  authority  would  usurp  states 
ri^ts  and/or  create  new  powers  for  FERC,  WGAA  beheves  that,  in  exerciaine  eiclu- 
rive  jurisdictiDn  over  the  siting  of  LNG  import  facilities,  FERC  is  acting  within  the 
bonnds  of  the  authority  already  conferred  by  the  Congress  under  section  3  of  the 
NGA.  Still,  to  the  extent  that  it  would  "clear  the  air"  and  permit  worthy  LNG 
prqiects  to  proceed  without  what  may  be  perceived  to  be  a  cloud  over  jurisdiction, 
such  an  amendment  would  be  good  public  policy. 

Let  us  be  dear  about  the  role  of  state  agencies  under  this  process.  States  cur- 
rently have  significant  permitting  authority  delegated  to  them  under  federal  stat- 
utes such  as  tLe  CZMA  and  the  CWA.  INGAA  does  not  propose  that  this  authority 
be  removed.  We  ask  only  that  there  be  a  single,  coordinated  review  process  that  in- 
cludes all  of  the  relevant  stakeholder  agencies,  and  that  once  permitting  reviews 
and  decisions  have  been  completed,  the  FERC  be  given  the  final  say  as  to  a  termi- 
nal's approval  and/or  siting. 

2)  Codification  of  FERC  "Hackberry"  Policy  for  the  Regulatory  Treatment  of  LNG 
Terminals. 

In  2002,  FERC  issued  the  'hackberry'  decision  in  which  it  waived  the  long- 


n  place  over  the  life- 
time of  an  LNG  project,  and  thus  help  to  encourage  additional  terminal  develoj)- 
ment.  In  addition,  the  pohi^  should  be  extended  to  both  proposed  terminals,  and 
capad^  expansions  at  existing  terminals.  The  discussion  draft  addresses  this  issue 
in  Section  320. 

CONCLUSION 

Mr.  CludTman,  INGAA  appreciates  the  opportunity  to  share  its  views  on  the  as- 
pecta  of  comprehensive  ea^gy  legislation  that  directly  and  uniquely  affect  the  inter- 
state natural  gas  pip^ine  industry.  After  years  of  debate  and  negotiation,  the  need 
fi>r  l^^lation  to  address  national  energy  policy  has  never  been  greater.  The  natural 
^B  ■npply  and  infrastructure  situation,  in  particular,  is  crying  out  for  policy  solu- 
tijMiB.  We  nope  thsit  in  the  weeks  ahead  we  will  be  able  to  work  with  you  in  enacting 
an  effective  energy  bill.  Thaok  you. 

Mr.  Hall.  Thank  you,  Mr.  Santa.  We  are  going  to  have  a  vote, 
shortly,  but  I  am  going  to  get  underway  with  my  questions.  We  will 
probably  stay  here  wmie  me  others  go  to  vote  and  try  to  keep  the 
continuity  going  if  we  can.  I  will  start  out,  Mr.  Cavaney.  Some  peo- 
ple have  clfiimed  that  oil  companies  and  gasoline  refmeries  knew 
about  the  potential  issue  of  groundwater  contamination  with 
MTBE  and  that  the  government  wm  not  informed  about  them.  I 
guess  the  question  is,  is  this  true?  And  what  is  your  position  on 
that? 

Mr.  Cavaney.  Mr.  Chairman,  that  is  not  correct.  If  you  look  back 
at  the  public  record,  API  reported  for  the  first  time  in  a  1983  study 
cited  the  potentifil  for  this  to  occur.  EPA  also  produced  several  re- 
ports dunng  the  1980's  that  cites  the  same  thing,  as  did  seversd 
other  national  organizations.  Most  important  among  these  is  EPA 
had  a  blue  ribbon  panel  on  oxygenates,  and  in  their  final  report 
Uiat  they  put  out,  they  clefirly  identified  the  potential  to  expect 
more  contamination  as  a  result  of  the  adoption  of  RFG  and  the  use 
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ofMTBE  in  there.  So  it  was  very  well  understood  by  everyone  ihat 
MTBE  was  going  to  have  to  be  used  in  lai^  volumes.  The  industry 
had  xised  &n^E  before,  but  for  a  very  different  purpose  and  very 
small  volumes.  So  the  combination  of  Uu-ge  volumes  eind  this  evi- 
dence out  there  of  the  contamination  problem  was  why  the  indus- 
try proposed  going  to  this  2-percent  oxygenate  mandate,  because  of 
what  we  knew  was  going  to  happen. 

Mr.  Hall.  This  -mil  be  to  Mr.  Olson.  You  state  on  page  7  of  your 
testimony:  "the  NRDC  does  not  support  an  ethanot  mandate."  Why 
is  that? 

Mr.  Olson.  We  believe  that  there  should  be  encourage  for  bio- 
mass-based,  renewable  fiiels.  We  feel  that,  certainly,  biomass-based 
ethanol  has  enormous  potential  to  encourage  renewable  fu^,  but 
we  don't  think  that  an  ethanol  mandate  neccBsarily  is  a  good  idea. 

Mr.  Hall.  Mr.  Dinneen. 

Mr.  Dinneen.  I  was  hoping  you'd  come  to  me. 

Mr.  Hall.  You  mentioned  that  you  hope  that  the  committee 
would  consider  sai  accelerated  schedule  for  the  RPS;  you  also  men- 
tioned that  you  hope  Congress  will  seek  to  maximize  the  volunke 
of  ethanol  in  the  RFS.  And  the  question  is  do  you  mean  that  you 
are  looking  for  an  RFS  with  a  number  greater  than  5  billion  gal- 
lons on  an  accelerated  schedule? 

Mr.  Dinneen.  When  we  were  debating  what  the  nimiber  for  an 
RFS  should  be  4  years  ago,  when  otur  industry  was  barely  pro- 
ducing 2  billion  gallons,  5  biUion  looked  like  an  awfiil  big  numoer, 
and  one  that  would  drive  significant  economic  development  across 
rural  America.  Congress's  failing  to  act  to  get  the  energy  bill  done 
over  the  past  several  years,  leaving  current  law  in  place,  with 
States  phasing  out  the  use  of  MTBE,  has  left  our  industry  in  the 
position  of  having  to  build  far  more  ethanol  capacity  theui  we  would 
have  otherwise,  so  as  not  to  allow  refiners  to  be  short  ethanol  sup- 
ply or  oiq^genate  supply.  We  did  that.  And  I  think  the  fact  that 
were  able  to  expand  as  rapidly  as  we  did  should  not  be  penalized 
by  having  a  schedule  out  tliere  that  doesn't  reflect  the  new  really. 
Now  having  said  all  that,  Mr.  Chairman,  a  5-biUion  gallon  RF'S 
would  certainly  be  a  step  in  the  right  direction.  It  would  push  this 
country  down  the  path  of  reducing  our  dependence  on  imported  oil 
and  creating  more  sustainable  energy  for  our  future.  Do  I  think 
that  the  number  should  be  larger?  Yeah,  I  do.  But  this  is  a  process; 
I  recognize  that. 

Mr.  Hall.  Larger  than  5  billion? 

Mr.  DmNEEN.  Certainly  our  track  record  would  demonstrate  we 
can  produce  more  than  5  biUion  gallons,  if  asked,  and  I  think  that 
where  our  energy  situation  is  to^y,  I  hope  that  Congress  asks  us 
because  we  will  be  able  to 

Mr.  Hall.  The  current  price  is  $3.2  billion.  And  you  expect  that 
to  escalate  over  what  period  of  time? 

Mr.  Dinneen.  I  am  sorry,  Mr.  Chairman. 

Mr.  Hall.  What  period  of  time  do  you  expect  the  increase  of  the 
present  $3.2  billion 

Mr,  Dinneen.  Well,  as  I  noted  in  my  testimony,  there  is  750  mil- 
lion gallons  of  production  capacity  that  is  under  construction  tods^ 
that  will  be  onUne  in  next  year.  That  will  bring  the  industry's  total 
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production  capacity  to  some  4.4  billion  gallons  by  the  end  of  this 
year.  By  2012,  certainly,  we  can  produce  more. 

Mr.  Hall.  My  time  has  expired.  I  rect^nize  Ranking  Member 
Boucher,  the  gentleman  from  Virginia  for  5  minutes. 

Sir.  Boucher.  Well,  thank  you  very  much,  Mr.  Chairman.  And 
I  want  to  say  a  word  of  welcome  to  our  witnesses  today.  We  did 
not  hav&  opening  statements  in  view  of  the  fact  that  this  is  a  con- 
tinuation hearing  on  the  one  which  we  had  last  week,  but  I  do 
want  to  thank  all  of  you  very  much  for  taking  your  time  to  share 
your  views  with  us  this  morning. 

Mr.  Oleon,  let  me  begin  with  you.  I  have  observed  your  written 
statement  very  ceu-efully,  and  I  did  not  see  aomething  in  your  state- 
ment that,  frankly,  I  expected  to  see,  and  that  was  me  same  objec- 
tion that  you  posed  2  years  ago  to  the  provision  in  the  conference 
agreement  that  would  give  the  FERC  the  authority  to  site  trans- 
mission  lines  on  private  land. 

2  years  ago  at  this  time,  we  were  considering  a  provision  that 
would  give  the  PERC  back-stop  authority  to  site  not  only  on  pri- 
vate lands,^  but  public  lands  as  well,  and  the  conference  agreement 
removed  the  part  respecting  siting  authority  on  pubhc  lands.  That 
would  remain  within  the  discretion  of  the  Federal  Land  Manage- 
ment Agency.  But  the  conference  agreement  does  constitute  a 
msnor  change  in  the  way  the  powerlines  Eire  sited  today,  because 
wiw  respect  to  private  lands,  no  longer  would  the  States  be  in  total 
control  of  decisionmakings  and  the  State's  authority  to  apply  envi- 
ronmental requirements  and  assess  the  effect  of  a  powerline  on  a 
variety  of  State-related  values  would  then  not  be  the  final  deter- 
miner f^  whether  or  not  the  powerUne  is  cited.  I,  personally,  tliink 
that  our  hearing  record  is  devoid  of  clear  examples  of  need.  I  have 
Been  no  example  where  the  Stete  has  acted  inappropriately  with 
respect  to  considering  powerline  siting. 

Now,  that  is  my  personal  view.  Obviously,  the  majority  view  was 
to  the  contrary,  because  the  conference  agreement  stotes  as  I  have 
suggested.  But  I  had  expected  to  see  your  written  stetement  at 
least  reaffirm  your  earher  opposition  to  this  provision  of  authority 
to  the  FERC.  Would  you  care  to  comment? 

Mr.  Olson.  I  would  be  happy  to  submit.  We  have  got  a  state- 
ment on  this  very  issue  that  we  can  submit  to  the  record. 

Mr.  Boucher.  Well,  what  is  your  statement? 

Mr.  Olson.  I  don't  believe  that  our  position  has  changed. 

Mr.  Boucher.  All  right.  So  it  is  the  same.  Thank  you.  Happy  to 
hear  that.  Mr.  Norlanaer,  let  me  ask  a  couple  questions  of  you,  if 
I  may.  Do  you  believe  that  the  market-manipulation  provisions 
that  are  contained  in  the  conference  agreement  are  adequate?  1 
would  note  that  the  conference  agreement  bars  round-trip  training, 
but  it  doesn't  address  the  broader  fraudulent  and  manipulative 
practices  that  can  be  engaged  in,  and  I  am  wondering  if  you  are 
<tf  the  view  that  we  ought  to  be  a  little  more  comprehensive  in  our 
approach  and  consider  things  beyond  round-trip  trading? 

Mr.  NORLANDER.  Yes,  I  think  that  if  the  stotute  is  going  to  esteb- 
lish  a  market-rate  regimen,  then  the  regulator  ought  to  be  able  to 
r^ulate  the  market  and  the  participants,  and  there  should  be  a 
lazier  bar  on  manipulation.  I  would  point  out  that  the  bill  would 
increase  criminal  penalties  and  so  forth  for  a  manipulation  act.  I 
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think  that  would  mean,  certainly,  that  with  stiCFer  penalties  and 
potential  criminal  prosecution,  that  anyone  involved  in  that  type  of 
activity  might  be  advised  not  to  talk;  and  so  therefore,  there  may 
also  be  a  need  to  look  further  at  recordkeeping  and  documentation 
requirements. 

Air.  Boucher.  A  number  of  us  on  this  side  of  the  committee  in 
the  last  Congress  put  forward  a  separate  item  of  legislation  that 
would  essentially  outlaw  any  'fraudulent,  meinipulative  or  decep- 
tive practice  that  would  be  in  contravention  of  the  rules  of  the 
FERC,  where  the  rules  are  designed  to  prevent  market  abuse." 
Would  you  endorse  such  an  approach?  I  mean  is  that  the  right  lan- 
guage? Or  you  do  have  another  formulation. 

Mr.  NORLANDER.  I  think  that  is  certainly  in  the  right  direction. 
I  think  the  problem  comes,  also,  perhaps  the  lai^r  problem,  of 
what  is  the  remedy  when  it  occurs,  and  I  think  that  is  a  very  dif- 
ficult issue. 

Mr.  Boucher.  All  right.  Another  question,  then.  Do  you  believe 
ihat  the  FERC  has  current  authority  to  order  retroEictive  refunds 
with  respect  to  transactions  that  involve  market-based  rates  back 
to  the  date  when  the  FERC  find  that  imjust  and  reasonable  rates 
were  first  imposed? 

Mr.  NoRLANBER.  Personally,  I  think  they  should.  I  tliink  it  is  a 
matter  of  controversy  right  now. 

Mr.  Boucher.  Because  we  have  a  provision  in  the  l^islation 
that  clearly  delineates  the  authority  of  the  FERC  to  order  reminds 
back  to  that  time? 

Mr.  Norlander.  This  is  a  huge,  multi-billion  issue.  I  think  it 
should  be  addressed. 

Mr.  Boucher.  How  should  we  address  it? 

Mr.  Norlander.  I  think  the  benchmark  should  be  that  this  is  a 
statute  meant  to  protect  consumers.  The  existing  protection  is  that 
no  rate  will  be  charged  that  is  not  just  and  restsonable.  All  rate 
changes  have  to  be  filed  60  days  in  advance,  subject  to  FERC  re- 
view and  intervention  by  people  who  might  think  it  is  not  a  good 
idea.  Once  that  rate  takes  effect,  then  that  is  the  law,  and  it  cant 
be  changed,  except  in  the  pubUc  interest,  which  is  a  very  difBcult 
thing  to  do.  This  bill  would  allow  a  market-based  rate  that  has 
never  been  filed,  has  never  been  seen  by  anybody  other  than  the 
people  who  signed  it,  to  have  contract  sanctity. 

Mr.  Boucher.  But  in  view  of  all  of  that,  wouldn't  it  be  a  good 
idea  to  say  that  the — if  the  FERC  finds  that  the  meu-ket-based  rate 
was  not  just  and  not  reasonable,  that  a  refund  be  ordered  back  to 
the  time  the  rate  was  first  imposed? 

Mr.  Norlander.  I  certainly  think  that  would  be  in  the  interest 
of  consumers. 

Mr.  Boucher.  Thank  you,  Mr.  Norlander. 

Mr.  Norlander.  Thaiik  you. 

Mr.  Boucher.  Thank  you,  Mr.  Chairman. 

Mr.  Hall.  The  Chair  recognizes  the  Chairman  of  Energy  and 
Commerce,  Mr.  Barton,  a  gentleman  from  Texas,  for  as  much  time 
as  he  consumes. 

Chairman  BARTON.  Well,  thank  you,  Mr.  Chairman.  I  am  goiiig 
to  try  to  stay  within  the  5  minutes  that  everybody  else  has  to. 
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My  question  ia  not  so  much  a  question  as  it  is  a  general  state- 
ment, and  I  may  be  off  a  little  bit  on  some  of  the  numbers  I  am 
going  to  use,  but  1  don't  think  I  am  off  a  tot.  Energy  demand  in 
this  country  is  still  rising  between  1  and  2  percent  a  year  across 
the  board,  whether  it  is  electricity  or  naturiu  gas  or  gasoline.  We 
are  the  world's  Utrgest  consumer  of  energy.  We  are  still  a  signifi- 
cant producer  of  energy,  but  our  production  is  declining  as  a  per- 
cent of  our  needs.  If  you  look  at  gasoline  demand,-  we  produce  about 
6  to  8  milhon  barrels  of  oil  a  day.  We  use  about  12  million  barrels 
of  oil  to  convert  it  to  gasoline  every  day.  In  total,  we  are  using 
around  20  milhon  barrels  of  oil  a  day,  and  we  are  only  producing 
6  to  8,  so  we  need  to  do  something  on  energy,  and  it  needs  to  be 
a  combinatdon  of  conservation  and  research,  but  some  of  it  should 
be  production  oriented.  Now,  the  discussion  draft  that  has  been  put 
out  for  review  for  this  subcommittee  and  fiill  committee  is  basically 
the  conference  report  that  came  out  of  the  House  and  Senate  nego- 
tiations last  year,  which  is  basically  a  distillation  of  the  conference 
report  that  came  out  of  the  House  find  Senate  2  Congresses  ago, 
that  was  never  voted  on.  It  is  not  a  perfect  biU,  but  it  is  a  very 
good  start.  Now,  the  votes  are  there  to  move  that  bill  to  the  floor 
tomorrow.  We  can  move  it  out  of  this  subcommittee  this  afternoon; 
we  can  meet  with  the  lull  committee  next  week  and  have  it  on  the 
floor  and  pass  it.  That  is  a  fact.  That  is  a  fact.  But  if  we  do  that, 
we  Eire  going  to  have  a  bill  that  we  get  almost  all  of  the  Repub- 
licans on  in  the  House  and  Eilmost  fill  of  the  Republicans  on  in  the 
Senate,  and  some  Democrats  in  the  House,  some  that  are  sitting 
on  this  dais  and  some  Democrats  in  the  Senate,  and  I  would  much 
rather  have  a  bill  that  we  get  275  to  300  votes  in  the  house  and 
60  to  70  votes  in  the  Senate,  that  is  a  bipartisan  bill.  Most  of  you 
have  testified  before  this  subcommittee  or  full  committee  several 
times  in  the  last  2  to  3  years.  I  would  hope  that  we  could  agree 
that  we  want  a  bill  and  try  to  find  ways  to  come  together  and  not 
keep  throwing  the  same  rocks  at  the  same  issues.  To  those  of  you 
that  represent  the  environmental  groups,  I  am  very  proud  that  you 
are  here.  It  would  be  nice  if  you  decided  to  try  to  be  constructive 
and  positive.  It  can't  be  too  much  fun  throwing  the  same  rocks 
every  year  and  not  getting  anything  done.  It  would  be  a  lot  better 
to  come  inside  the  fence  and  sit  down;  you  might  find  out  that  my- 
self, Mr.  Hall,  and  others  on  our  side  are  not  the  devils  that  you 
think  we  are.  I  am  amazed  when  I  am  quoted  as  I  am  trying  to 
gut  the  Clean  Air  Act  or  rape  and  pillage  the  environment.  Nothu^ 
could  be  further  fi*om  the  truth.  But  if  that  helps  raise  dollars  for 
various  environmental  groups,  so  be  it.  I  axa  okay  with  that.  I  am 
not  going  to  ask  real  specific  questions,  other  than  to  state  that  we 
have  a  real  chance  to  take  a  bill  that  has  been  worked  on  for  years 
and  years  and  years,  to  improve  it  because  of  new  things  that  have 
come  up,  and  there  are  some  new  things  that  have  come  up,  mark 
it  up  in  committee,  mark  it  up  on  the  floor,  get  the  Senate  to  do 
something,  Euid  then  go  to  conference  and  have  a  bill  that  every- 
body can  be  a  part  of.  You  know  what?  That  is  what  I  want  to  do. 
We  need  to  do  something,  and  this  discussion  draft,  which  is  a.  dis- 
tillation of  what  we  have  worked  on  for  years  and  years  and  years, 
ia.  by  itself,  worthy  of  being  voted  on  if  we  can't  reach  any  kind 
of  an  agreemrait. 
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Now,  let  me  say  something  about  MTBE  because  that  seems  to 
be  one  of  the  issues  that  we  are  going  to  have  to  address.  I  am  very 
interested  in  finding  a  compromise  on  MTBE,  but  it  continues  to 
puzzle  me  that  people  seem  to  think  that  MTBE  is  the  only  thing 
that  leaks  out  of  these  underground  storage  tanks,  and  somehow 
MTBE  is  something  that  is  able  to  transport  itself.  It  is  in  gasoline. 
If  the  tank  leaks,  everything  in  the  gasoline  is  going  to  leak.  If  I 
have  a  dog  that  I  don't  do  anything  to  control,  and  the  dog  goes 
over  in  my  neighbor's  yard  and  bites  my  neighbor's  son  or  dau^ter 
on  the  bottom,  I  should  be  held  accountable  that  I  didn't  do  any- 
thing to  control  my  dog,  not  just  go  ahead  and  shoot  the  dog  and 
say,  you  can  never  have  a  dog  again.  If  we  want  to  &nd  a  way  to 
compensate  States  that  have  serious  leakage  problems,  I  am  all  for 
that.  If  we  want  to  set  up  some  sort  of  a  trust  fund  that,  when  you 
have  a  legitimate  clfiim,  and  you  ccm  show  there  has  been  contami- 
nation,  I  am  all  for  that.  What  I  am  not  for  is  just  saying  MTBE 
is  something  that  is  bad,  and  so  we  shouldn't  even  allow  it,  period, 
and  it  should  be  banned,  and  anybody  that  ever  manufactured  it 
or  thought  about  manufacturing  it  ia  going  to  be  held  liable  forever 
and  ever.  That  is  just  not  acceptable.  So  Mr.  Chairman,  I  want  to 
thank  you  for  holding  this  hearing,  and  I  wtint  to  tell  everybody  in 
this  room:  this  is  the  year  to  work  together  to  get  a  comprehensive 
energy  bill  where  everybody  wins  and  everybody  gives  some,  but 
we  put  a  bill  on  the  President's  desk  that  can  get  the  300  votes  in 
the  House  and  the  60  or  70  votes  in  the  Senate.  That  is  a  very  do- 
able deal;  there  are  no  show-stoppers.  But  if  we  can't  do  it  that 
way,  we  will  move  a  bill  and  do  the  traditional  tug-of-war,  which 
unfortunately  has  created  the  stalemate  the  last  2  Congresses. 
Thank  you,  Mr.  Chairman. 

Mr.  Shcukus  [presiding].  Thjmk  you,  Mr.  Chairman.  And  now,  I 
would  like  to  recognize  my  colleague  from  Texas,  Mr.  Gonzalez,  for 
5  minutes. 

Mr.  GrONZALEZ.  Thank  you  very  much.  My  question — and  I  am 
hoping  everyone  is  listening  to  what  the  Chairman  is  trying  to  tell 
everyone,  because  I  really  believe  there  cem  be  a  compromise.  My 
question  will  go  to  Mr.  Olson,  and  then  I  wiU  have  a  question  for 
Mr.  Slaughter,  because  it  is  about  MTBE. 

I  guess  the  troublesome  aspect  of  this  is  I  know  that  there  is  a 
problem;  however,  if  you  have  a  product  that  is  manufactured,  that 
is  sanctioned  and  certified  by  the  EPA,  pursuant  to  applicable  law, 
imd  then  the  use  of  it  somehow  contaminates  and  cases  damages, 
it  is  really  hard  under  most  common-law,  statutory,  regulatory,  ad- 
ministrative theories  of  responsible  behavior,  to  tie  it  into  the  man- 
ufacturer. 

I  guess  the  most  troublesome  aspect  of  what  you  have  indicated 
was  it  will  only  be  the  mom-and-pop  convenience  stores  and  sudi. 
If  they  were  the  ones  that  were  negligent,  ill-advised,  or  whatever, 
they  won't  have  any  deep  pocket.  But  that  has  never  driven  legal 
thought  or  theory  in  this  country.  I  know  it  is  convenient — ^we  al- 
ways look  for  deep  pockets  and  see  if  we  can  get  the  nexus — but 
this  is  a  really  a  stretch.  And  generally,  you  know,  I  often  oppose 
what  comes  under  guise  of  tort  reform  and  such,  but  when  it 
comes — this  is  absolute.  This  is  beyond  strict  liability,  and  I  failed 
to  see  that.  So  I  would  like  for  you  to  clarify  the  statement  that — 
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you  know,  if  we  don't  have  this  kind  of  hability,  then  we  won't  have 
anyone  that  will  have  the  financial  means  to  address  the  damages 
and  the  remedial  expenses.  But  is  that  the  whole  logic  of  your 
thought  and  that  is  we  should  incur  liability,  simply  because  you 
have  the  ability  to  address  the  problem  that  has  been  created  by 
someone  else's  negligence? 

Mr.  Oi^ON.  Well,  the  short  answer  is  no.  The  major  case  that  ad- 
dressed this  issue,  which  was  the  Tahoe  case,  and  I  would  like  sub- 
mit to  the  record  the  special  verdict  that  came  out  in  that  case.  It 
is  only  about  4  or  5  pstges  long.  What  they  found  WEts  that  several 
of  the  members  of  ihe  petroleum  industry  acted  with  mfdice  in  not 
disdosing,  in  not  warning,  in  failing  to  address  the  issue  cmd  pro- 
vide that  information  to  the  public  eind  to  the  folks  in  the  ctuiin  of 


So  it  is  not  just  an  issue  of  who  has  a  deep  pocket;  it  is  also  a 
finding  and  I  think  this  is  being  repeated  across  the  country  that 
the  industty  acted  in  a  manner  that  was  inappropriate.  In  this 
case,  they  found  the  industiy  acted  with  malice  in  not  disclosing 
those  risks  that  they  knew  uwut  and  weren't  being  fiilly  disclosed 
to  rest  of  the  public.  So  I  think  that  weis  the  basis  of  it,  and  this 
ought  to  be  Im  up  to  the  courts  to  decide,  rather  than  Congress 
stepping  up  and  saying  "we  are  just  going  to  resolve  this  once  and 
for  all."  We  think  it  ought  to  be  up  to  the  courts  to  decide,  and  you 
know.  Democrats  and  Republicans  at  the  State  level  and  at  the 
local  level  are  addressing  this  very  difficult  issue,  and  many  Re- 
publicans, as  well  as  Democrats,  decided  they  will  go  forwsird  with 
this  litigation  on  behalf  of  local  water  supplies  that  are  contami- 
nated b«ause  of  the  problem. 

Mr.  Gonzalez.  The  problem  that  we  have,  of  course — and  I  un- 
derstand it  varies  from  State  to  State  and  what  has  happened  in 
California,  Connecticut,  New  York  and  so  on.  But  if  you  have  this 
patchwork  smd  piece-meal  approach,  then  we  don't  have  a  national 
energy  poHcy  that  is  going  to  make  any  sense,  if  we  allow  the  es- 
sential part  or  provision  of  it  to  be  frustrated  by  interpretation  of 
a  particular  liability  law.  So  again,  I  appreciate  what  you  are  say- 
ing, but  I  think  what  Chairman  Barton  is  saying — well,  let  us  ad- 
dress the  concern  that  you  have.  How  do  we  remediate?  How  do  we 
address  the  damage  and  such?  And  Mr.  Slaughter,  the  remaining 
time  I  have,  I  womd  just  address  to  you,  would  you  like  to  respond 
to  anything  that  Mr.  Olson  may  have  said  or  any — or  the  state- 
ment that  Mr.  Barton  had  or  my  question? 

Mr.  Slaughter.  Well,  thanks,  Mr.  Gonzalez.  What  I  would  say: 
the  South  Lake  Tahoe  case  was  not  a  final  judgment  case.  It  didn't 
go  to  a  final  judgment;  it  was  settled,  and  is  not  precedent.  That 
was  a  partial  finding  in  that  case.  But  96  percent  of  the  under- 
ground atorage  tank  spills  are  clezined  up  and  paid  for  by  private 
mnda,  and  through  responsible  parties,  State  insurance  funds,  and 
private  insurance — 96  percent.  And  the  MTBE  situation  is  no  dif- 
ferent firom  any  other  UST  underground  storage  tank  situation. 
Ninety-siz  percent  will  be  paid  for  by  responsible  parties.  Four  per- 
cent, where  responsible  parties  cannot  be  located,  will  be  paid  for 
dirough  the  underground  storsige  tank  fund  that  was  set  up  by 
Congreaa  in  1986,  specifically  for  purposes  Uke  that.  That  is  only 
4  percent,  Mr.  Gonzalez. 
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I  taean  the  important  thing  here  is  to  say  there  is  problem;  re- 
sponsible parties,  where  they  are  determined,  are  cleaning  up  that 
problem.  There  is  a  vast  amount  of  remediation  work  eoing  as  we 
speak.  So  we  have  got  people  here  who  are  trying  to  inflate  a  situa- 
tion and  set  up  a  liability  situation  that,  as  you  rightly  point  out, 
is  based  only  upon  the  fact  that  some  parties  obeyed  the  law  and 
helped  Toaike  the  Cleam  Air  Act  Amendment  for  a  formulated  gas 
program  actually  work. 

Mr.  Gonzalez.  Thank  you  very  much. 

Mr.  Shimkds.  The  gentleman's  time  ia  expired.  The  Chair  recog- 
nizes a  gentleman  from  Pennsylvania,  Mr.  Muiphy,  for  5  minutes. 

Mr.  Murphy.  Thank  you,  Mr.  Chairman.  As  tlw— I — ^we  have  a 
vote.  I  am  going  to  just  ask  one  question  and  ask  a  couple  of  people 
to  respond  to  that,  quickly.  But  it  seems,  now,  we  cannot  talk 
about  our  energy  issues  without  looking  at  them  as  international 
issues,  and  certainly — one  of  them  being  natural  gas,  is  one  that 
has  reached  around  the  world— just  as  we  now  look  back  after 
World  War  II — economically,  Germany  and  Japan  were  big  wiimers 
of  World  War  II — ^now  it  is,  with  the  cold  war,  Russia  wiU  be  a  big 
winner  when  it  comes  to  a  natural  gas  production  and  Uquefied 
natural  gasses.  I  want  to  look  at  some — I  want  to  ask  some  ques- 
tions about  how  we  can  solve  this  because  I  also  see  that  coal  has 
important  mix  in  this.  We  have  lot  of  plants  that  are  coeiI  fired;  we 
have  a  lot  of  plants  that  are  coal-fired  that  don't — have  sufficient 
scrubbers  on  them  now,  and  that  is  a  concern.  And  yet  while  Wash- 
ington, inside  the  beltway,  continues  to  deliberate  on  the  perfect 
bill,  we  are  continuing  to  produce  pollutants,  we  are  continuing  to 
become  more  dependent  on  foreign  sourees  of  oil  and  natural  gas, 
and  we  are  not  solving  the  problem;  but  echoing  Mr.  Barton's  com- 
ments here,  we  certainly  have  found  ways  for  organizations  to  con- 
tinue to  criticize  Members  of  Congress. 

I  want  to  ask  a  couple  of  questions  on  the  issue  about  natural 
gas.  As  we  are — and  some  of  the  comments  made,  I  think  Mr. 
Fuller  made,  about  the — and  certainly  others  made,  we  have  plenty 
of  natural  gas  in  this  country.  We  just  CEm't  get  to  it.  But  I  want 
to  ask,  in  turn,  some  environmentsilly  sensitive  issues  here,  too,  be- 
cause I  believe  that  all  of  you  ailso  have  children  and  griindchildren 
and  want — ^you  want  them  to  breathe  clean  air  and  have  dean 
water  and  grew  up  in  that  sort  of  environment. 

In  the  ottier  countries  that  are  producing  more  natural  gaa  and 
shipping  it  over  here,  are  their  substantive  difference  in  how  tbey 
handle  environmental  issues  in  their  drilling  exploration  and  refin- 
ing of  some  their  substances  that  Etre  different  from  our  process.  I 
am  somehow  wondering  why  is  the  United  States  silways  seen  as 
the  bad  guy  if  we  wtmt  to  get  our  gas  out  of  the  ground,  but  we 
would  let  anything  else  happen  around  the  world. 

Mr.  Cavaney.  I  would  he  pleased  to  comment.  American  Petro- 
leum Institute,  API,  writes,  throi^h  the  ASTM  process,  the  world- 
wide standards  for  oil  and  gas  and  is  recognized  as  being  at  the 
leading  edge.  We  are  the  ones  that  pioneered  work  in  the  Arctic 
and — as  a  result  of  what  happened  in  Alaska.  We  are  the  ones  tiiat 
were  pioneers  in  the  deep  water  area  and  so  forth. 

So  to  answer  your  question  the  other  way,  it  is  our  technology, 
and  it  is  many  of  the  companies  who  operate  here,  some  of  them 
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being  foreign  counties,  companies  that  end  up  going  abroad  and 
pioneering  the  work  that  we  do  here.  So  the  standards  here  Etre 
(»rtainly,  by  no  measure,  any  less  than  they  are  elsewhere.  As  a 
matter  of  fact,  most  people  who  travel  abroad  would  tell  you  that 
you  can  come  here,  and  youll  find  some  of  the  hardest. 

Now,  will  there  be  exceptions?  Of  course  there  will  be,  but  they 
tend  to  be  things  in  isolation  and  not  typically  the  larger  compa- 
nies making  the  larger  investments,  nor  the  really  responsible  com- 
panies that  operate  in  their  neighbors  and  in  their  communities 
and  have  to  live  with  all  of  their  neighbors  all  of  the  time. 

Mr.  MUBFHY.  Any  other  comments  on  that,  natural  gas,  Mr. 
Fuller? 

Mr.  Fuller.  I  think  what  I  would  like  to  add  to  that  is  that  I 
think  one  of  the  big  differences  is  in  most  of  the  foreign  countries 
where  fossil  fuels  are  being  developed,  there  is  a  strong  interest  in 
those  countries  to  develop  those  fuels,  and  so  they  move  them  for- 
WEird.  We  have  become  a  country  that  tends  to  make  these  issues 
one  of  adversarial  conflict.  We  are  going  to  fight  over  all  of  the 
choices  that  we  have  to  make,  and  we  have  very  elaborate  proce- 
dures to  get  there. 

I  think,  substantively,  our  controls  are  going  to  be  better  than 
anyplace  else  in  the  world,  but  I  think  getting  to  the  final  decision 
has  been  our  biggest  challenge  and  continues  to  be  our  biggest 
challenge. 

Mr.  Murphy.  Any  other  comments  on  that?  Well,  thank  you. 
Thank  you,  Mr.  Chairman. 

Mr.  SmMKUS.  The  gentleman  yields  back  his  time.  We  are  going 
to  recess  in  place  for  10  minutes.  Chairman  Hall  is  on  his  way 
back.  We  have  votes.  Ranking  Member  Boucher  have — and  I  have 
about  2  minutes  to  get  back  over  to  the  floor  and  vote,  so  if  you 
would,  rest  in  place,  as  we  said  in  the  military,  and  we  will  pick 
it  up  as  soon  as  the  chairman  gets  back. 

[Brief  recess.] 

Mr.  Hall.  I  thank  you  for  your  patience  and  recognize  the 
gentleiady  from  Csilifomia,  Ms.  Capps,  for  5  minutes. 

Ms.  Capps.  And  I  thank  Mr.  Chairman;  I  thcmk  you  for  recog- 
nizing me.  Mr.  Olson,  I  would  like  to  get  clearly  on  the  record  some 
of  things  you  referred  to  or  mentioned  in  your  opening — your  testi- 
mony. If  I  understand  it  correct,  the  oil  companies  knew  in  the 
mid-1980's  that  MTBE  would  contaminate  groundwater.  Is  that 
correct. 

Rfr.  OiaoN.  That  is  right. 

Ms.  Capps.  Would  you  elaborate  a  little  bit  on  that?  What  is  the 
documentation  for  that? 

Mr.  Ol^ON.  Well,  there  are  quite  a  few  documents  in  my  testi- 
mony and  links  to  some  of  them.  One  of  them  that  I  think  is  par- 
ticularly interesting  weis  a  1987  memo  from  ARCO,  which  dotted 
their  attack  on  a  Maine  study  that  was  done  that  showed  that  was 
some  contamination  and  they  say  "Since  the  paper  was  presented 
last  November,  we  have  been  working  with  API,  the  newly  formed 
MTBE  committee,  and  on  our  view  to  access  the  potential  impact 
of  this  pf^r  on  State  policymakers  and  to  contain  the  potential 
damage  from  tiie  paper." 
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Ms.  Capps.  Thank  you.  Now,  usii^  industry  data,  it  appears  that 
in  1986,  the  industry  was  adding  54,000  gallons  of  MTBE  per  day 
to  gasoline.  Is  this  correct? 

Mr.  Olson.  That  is  right. 

Ms.  Capps.  And  just  to  confirm  that  is  about  right,  I  have  a  let- 
ter here  trom  Mr.  Cavaney  that  he  sent  to  Representative  Henty 
Waxman,  dated  June  21,  2000,  in  which  he  stated  that  oil  refiners 
added  72,800  gallons  of  MTBE  to  gasoline  per  day  in  1989.  Are  you 
aware  of  that  letter  as  well? 

Mr.  Olson.  Yea,  I  am  aware  of  that  letter.  

Ms.  Capps.  And  so  Mr.  Olson,  the  industry  argument  that  MTBE 
was  added  to  gasoline  because  of  a  mimdate  by  the  Clean  Air  Act 
Amendments  of  1990  simply  could  not  he  true.  Correct? 

lit.  Olson.  Right. 

Ms.  Capps.  But  because  by  1998  the  industry  was  putting  tens 
of  thousemds  of  gallons  of  MTBE  in  the  Nation's  gasoline  supply 
every  day,  so  even  if  we  had  never  changed  the  Clean  Air  Act, 
there  would  be  millions  of  gasoline — of  MTB — giillons  of  MTBE  al- 
ready being  put  into  gasoline,  so  there  is  no — really  no  reason  to 
believe  that  oil  companies  would  have  stopped  using  MTBE.  Is  that 
correct? 

Mr.  Olson.  I  think  that  is  right. 

Ms.  Capps.  And  did  the  industry  representatives  tell  people  that 
MTBE  weis  dangerous?  Did  they  oppose  the  Clean  Air  Act  Amend- 
ment of  1990  on  the  basis  that  it  would  increase  the  use  of  MTBE 
and  threaten  groundwater  supplies  across  the  country?  I  mean 
they  knew,  dicm't  they,  that  there  was  a  danger  to  groundwater 
fi^m  MTBE? 

Mr.  Olson.  They  did  know;  that  came  out  in  the  litigation.  And 
they  did  not  oppose  the  Clean  Air  Act  Amendment  requirements. 

Ms.  Capps.  Did  they  warn  peoi^e  that  MTBE  could  contaminate 
groundwater  at  that  time,  in  1990? 

Mr.  Olson.  Yes. 

Ms.  Capps.  Were  they — ^what  were  they  telling  people  in  1990? 

Mr.  Olson.  Well,  they  were  really  not  being  forthright  with  the 
facts  about  how  risky  MTBE  was^ 

Ms.  Capps.  So  the  argument  that  the  Clean  Air  Act  mandated 
the  use  of  MTBE  is  simply  not  accurate.  It  had  been  in- use  before 
that  time. 

Mr.  Olson.  It  had  been  in  use  before  then. 

Ms.  Capps.  And  in  fact,  a  California  jury  had  found  that  the  oil 
companies  had  acted — and  this  is  a  quote — "with  medice — " 

Mr.  OlSON.  That  is  correct. 

Ms.  Capps.  [continuing]  in  introducing  a  product  that  they  knew 
was  dangerous. 

Mr.  Olson.  That  is  correct. 

Ms.  Capps.  And  then,  in  your  view,  is  there  any  reason  why  this 
enormous  amotmt  of  liability,  estimated  at  around  $29  billion, 
should  be  transferred  from  the  oil  companies  to  our  drinking  water 
systems,  and  hence,  to  the  consumers  of  drinking  water? 

Mr.  Olson.  The  liability  should  be  on  the  oil  compEinies  that 
knew  this  weis  a  problem.  

Ms.  Capps.  And  finalW,  how  widespread  is  BdTBE  contamination 
in  groundwater  supplies? 
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Mr.  OmON.  Well,  it  is  extremely  widespread.  I've  put  a  map  &om 
ttie  U.S.  eeological  survey  in  my  testimony  that  shows  it  is  a  na- 
tional problem. 

Ms.  Capps.  And  so  in  36  States,  at  least  that  we  know  of,  there 
is — there  are  literally  hundreds  of  communities  that  have  been  af- 
fected by  this  contamination. 

Mr.  OiaoN.  Correct 

Ms.  Capps.  Now,  I  want  to  turn  to  some  more  specific  health 
issues.  As  a  nurse — and  I  have  been  a  public  heiilth  nurse  for  meiny 
years — I  am  concerned  about  the  potential  health  effects  of  MTBE 
in  our  drinking  water  supplies.  And  I  am — wanted — I  want — ^I 
know  that  testimony  by  that  GAO  before  Congress  stated  that, 
irflile  available  data  did  not  fuUy  determine  risk,  MTBE  should  be 
regarded  aa  a  potential  carcinogenic  risk  to  humans.  So  we  know 
that  MTBE  causes  cancer  in  animals.  Is  it  possible  that  it  could 
cause  cancer  in  humans  as  well? 

Mr.  OlSON.  Yes,  and  in  fact,  we  have  quoted,  in  our  testimony, 
which  to  that  efifect  from  EPA  and  GAO  and  others  have  found 
diat 

Ms.  Capps.  And  with  MTBE  contamination  growing  and  the  la- 
tency potency  period  for  cancer  being  upwards  of  20  years,  why 
dwuld  we  let,  again,  the  oil  companies  immunize  themselves  from 
this  large  potential  public  health  problem?  Is  there  any  public 
health  or  public  end  that  would  be  served  by  granting  them  this 
kind  of  immunify? 

Mr,  Olson.  We  absolutely  disagree  with  the  immunity.  We  think 
no  end  would  be  served  except  for  to  save  them  money. 

Ma.  Capps.  Thank  jrou  very  much,  and  I  yield  back. 

Mr.  Hall.  Thank  you.  A  gentleman  from  Kentucky,  Mr. 
Whitfield,  for  5  minutes. 

Mr.  Whitfield.  Mr.  Chairman,  thank  you,  and  I  certainly  want 
to  thank  the  panel  for  their  testimonies  today,  as  we  strive  to  for- 
mulate an  energy  bill  once  again.  I  actually  was  not  going  to  talk 
about  this,  but  the  testimony  of  Mr.  Hamilton — which  I  appreciate 
your  testimony  very  much.  But  you  touched  on  Kyoto,  and  when 
I  think  about  Kyoto,  I  think  about  global  warming,  and  when  I 
think  about  global  warming  I  think  about  a  lot  of  things;  cold  being 
one  of  them.  But  the  reason  I  want  to  raise  this  issue  is  that  as 
we  continue  to  deal  with  very  complicated,  complex  issues  like 
global  warming,  I  think  it  is  imperative  that  we  try  to — and  I  am 
not  refierrii^  to  you,  Mr.  Hamilton,  because  your  testimony  was 
veiy  good.  But  I  think  the  scientiGc  community — it  is  imperative 
that  may  be  accurate  and  talk  about  science  when  they  talk  about 
these  issues. 

And  I  raise  this  issue  because  recently  one  of  the  members  of  the 
Intergovernmental  Panel  on  Climate  Change — which,  as  you  know, 
every  6  years  files  an  assessment  report  of  a  lot  of  environmental 
issues  around  the  world,  and  as  a  part  of  that,  we  have  scientists 
from  around  the  world  that  have  various  responsibilities  for  that 
report.  And  in  October  2004,  one  of  the  lead  authors.  Dr. 
IVenberth,  attended  a  seminar  at  Harvard  University.  He  had  a 
Dumber  of  other  participants  in  the  Intergovernmental  Panel  on 
Climate  Change  with  him,  and  they  made  some  pretty  conclusive 
statements  that  the  increased  hurricane  activity  we  have  seen  re- 
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cently  was  a  direct  result  of  global  warming.  And  as  a  result  of 
their  press  release,  or  their  press  conference,  news  stories  ran  all 
over  the  country,  including  here  in  Washington,  D.C.,  about  the  im- 
pact that  global  warming  was  having  in  causing  more  and  more 
hurricanes. 

And  then,  as  a.  result  of  that,  a  gentleman  named  Christopher 
Landsea,  who  was  the  person  responsible  for  the  scientific  evidence 
on  hurricanes  amd  globiil  warming's  impact  on  hurricanes  find  par- 
ticipated in  the  report  in  1995  and  participated  in  the  report  in 
2002,  has  sent  a  letter  of  resignation,  saying  that  he  did  not  want 
to  participate  with  the  Intergovernmental  Panel  on  Climate 
Change  anymore.  And  he  made  tills  comment:  '^e  differing  conclu- 
sions and  robust  debates  are  certainly  crucial  to  progress  in  climate 
science;  however  this  case" — ^talking  about  the  hurricane  thing — "is 
not  an  honest  scientific  discussion  conducted  at  a  meeting  of  cli- 
mate researchers.  Instead,  a  scientist  with  an  important  role  in  the 
IPCC  represented  himself  as  a  lead  author  for  the  IFCC,  has  used 
that  position  to  propagate  to  the  media  and  the  general  public  his 
own  opinion  that  the  busy  2004  hurricame  season  was  caused  I^ 
global  warming,  which  is  in  direct  opposition  to  research  written  in 
the  field  and  is  counter  to  conclusion  in  the  studies  at  that  time." 
And  then,  he  goes  on  to  say,  "I  person£illy  cannot,  in  good  faith, 
continue  to  contribute  to  process  that  I  view  as  both  motivated  by 
preconceived  agendas  and  being  scientifically  unsound."  And  I  just 

fioint  that  out  because  I  think  that  there  is  a  lot  of  this  going  on. 
t  seems  like  when  we  talk  about  science  today,  there  is  a  lot  of 
politicatization  of  that  science  on  both  sides. 

But  I  do  think  it  is  imperative  as  we  try  to  come  to  solutions  to 
very  difficult  problems  that  we  start  holding  people's  feet  to  the  fire 
on  science.  And  I  am  glad  to  see  that  Micnael  Crighton  has  re- 
cently come  out  with  a  book  about  the  state  of  fear  in  which  he 
teilks  about  press  releases  trying  to  scare  people  on  scientific  evi- 
dence relating  to  global  issues.  This  Professor  Lomborg  recently 
wrote  a  book  on  the  skeptical  environmentalist,  and  he  questioned 
the  models  being  used  by  the  IPCC  and  others  in  looking  at  global 
warming.  And  Ihen  you  have  Greg  Easterbrook,  who  was  an  envi- 
ronmentetl  writer  for  the  New  Yore  Times,  who  wrote  a  book.  One 
Moment  on  the  Earth,  and  he  was  also  questioning  the  models' 
used. 

So  I  think  if  we  are  going  to  come  up  with  the  best  decisions,  we 
do  have. to  have  sound  science  on  eill  sides,  and  I  hope  that  as  we 
continue  our  debate  on  the  energy  bill  as  well  as  environmental 
issues,  that  we  can  keep  that  in  mind.  And  with  that,  Mr.  Chair- 
man, I  guess  I  don't  have  a  question,  but  my  statement  is  over. 

Mr.  Hamilton.  May  I  comment? 

Mr.  Hall.  Well,  your  questicm  was  did  you  note.  Right? 

Mr.  Hamilton.  May  I  make  a  brief  comment? 

Mr.  Hall.  Not  at  this  time.  The  Chair  recognizes  Ms.  Solis,  a 
gentlelady  from  CailiJbmia. 

Ms.  Sous.  Thank  you,  Mr.  Chairman.  I  am  quite  amazed,  to  be 
honest,  that  we  are  not  able  to  have  some  of  these  very  serious  dis- 
cussions in  our  respective  subcommittees  with  respect  to  tibe  LUST 
program  and — as  well  as  MTBE.  There  are  a  lot  of  issues  here  that 
are  oeiiig  talked  about  that  I  really  believe  the  pobUc  and  constita- 
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ents  that  I  represent  really  want  to  hear  more  about.  I  am  very 
concerned  that  we  don't  have  representation  from  our  local  govern- 
mental entities  as  well  as  some  of  our  water  purveyors  and  attor- 
neys general  that  I  know,  just  a  few  years  ago,  submitted  letters 
to  this  committee,  outlining  their  concerns  regarding  this  type  of 
l^ialation,  that  somehow  would  disregard  and  provide  for  foUts  to 
get  away  with  not  having  to  clean  up  many  of  the  contaminants 
that  are  now  afTecting  many  of  the  wells.  For  example,  in  my  own 
district,  we  have  over  100  wells  that  we  know  are  polluted,  find 
they  are  not  exclusively  polluted  by  MTBE,  but  by  perchlorate  and 
other  additives  that  have  just  tended  to  leak  into  our  groundwater. 
I  am  very  concerned  that  the  small  mom-and-pop  gasoline  owners 
and  people — even  the  water  purveyors  are  having  to  somehow  pick 
up  the  tab  for  a  lot  of  the  damage  that  I  beUeve  is  being  done  by 
many  of  the  larger  refineries. 

I  guess  my  question  is:  how  do  we  begin  to  really  provide  remedy 
fiir  the  people  that — the  consumers  and  people  that  some  of  us  rep- 
resent? California,  unfortunately,  has  been  plagued  by  this  issue 
for  many,  many  years,  and  I  think  has  really  done  a  good  job  in 
the  last  years  by  setting  some  good  standards,  £md  other  States 
have  done  likewise.  Is  it  going  to  the  States  to  move  the  opinion 
of  this  committee  in  this  legislature?  My  concerns  are  that  the  bill 
that  will  be  voted  on — won't  have  my  support — doesn't  even  ad- 
dress the  issue  of  the  LUST  program  and  the  fact  that  there  are 
provisions  that  were  kept  out  of  it.  So  while  people  were  talking 
about  "there  ia  a  consensus  and  this  has  been  talked  about  for 
many  years  and  everyone  is  in  Eigreement  or  most  of  the  panelists 
here  zire  in  agreement  with  the  bill  as  it  is,"  there  is  a  lot  of  issues 
that  have  not  been  addressed. 

I  would  like  to  ask  Mr.  Olson  if  there  are  some  individueils  and 
groups  that  are  not  represented  here  and  another  perspective  that 
has  not  been  addressed  here.  And  then,  second,  regarding  those 
provisions  in  LUST  that  I  talked  about,  if  he  could,  please  elabo- 
rate about  what  that  would  mean  to  the  health  and  welffire  of  our 
constituents. 

Mr.  Ol^ON.  Well,  I  would  appreciate  to  put  in  the  record  a  state- 
ment that  has  been  made  by  opposing  anti-MTBE  provision  in  the 
bUl,  a  liability  waiver  irom  the  Nationsil  League  of  Cities,  the  U.S. 
Conference  of  Mayors,  the  National  Association  of  Counties,  the 
National  Association  of  Towns  and  Townships,  and  so  on,  and  so 
On,  including  a  lot  of  Stete  and  loced  officiails  who  are  very  con- 
cerned about  l^iis  provision.  So  there  are  many  out  in  the  commu- 
taty  that  are  very  concerned  about  this  at  the  local  level  because 
of  enormous  coste  that  are  being  put  on  them  as  a  result  of  this. 

With  respect  to  the  underground  storage  tank  provisions,  we  feel 
strongly  that  we  need  several  provisions  for  underground  storage 
tanks  improvemente.  One  is  secondary  containment,  both  for  pipes 
and  for  tanks;  red-flagging  of  those  tanks  that  are  not  operational 
or  that  have  problems;  preserving  polluter  pays  requirements;  and 
assuring  operator  training  as  well  as  routine  insjpections  every  year 
to  perhaps  every  2  years.  So  we  think  that  all  of  that  really  should 
be  pari  m  this  kind  of  package  if  we  are  actuedly  going  to  address 
the  widespread  problem  of  leaking  tanks. 
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Ms.  Sous.  Thank  you.  One  of  my  questions  is  also,  Mr.  Cavaney, 
regarding  something  you  said  earlier  in  your  statement  about  that 
fact  that  there  will  funds  to  provide  cleanup  throu^  the  LUST 
program.  But  can  you  give  me  what  is  your  interpretation  of  who 
is  responsible  for  that  cleanup? 

Mr.  Cavaney.  Well,  the  LUST  fund  is  administered,  and  throu^ 
the  process,  if  this  bill  passes,  there  is  language  that  would  allow 
people  that  have  a  concern  with  MTBE  and  they  can't  identiiy  a 
responsible  party  or  tm  insurance  agent  or  some  other  way  to  get 
their  money  instated  to  cover  that  remediation,  that  they  can  aak 
the  fund.  Now,  the  fund  currently  has,  I  believe,  a  little  over  $2 
billion  in  balance,  and  it  receives  an  authorization  for  additional 
funding  imder  this  bill,  I  believe,  of  5  yesirs  at  $200  million  per 
year  to  cover  the  funds. 

One  thing  I  would  like  to  also  point  out  is  there  is  a  lot  of  talk 
about  this  thing  blossoming  and  getting  bigger  and  bigger.  There 
are  some  other  facts  here  that  fly  in  the  face  of  that.  T^e  first  of 
these  is  that  what  we  have  seen  is  the  EPA,  in  their  current  data, 
shows  that  the  new  underground  storage  tank  releases  have  actu- 
idly  decreased  by  60  percent  since  the  base-year  of  1998  to  2000. 
Concurrent  with  that  is  the  amount  of  MTBE  produced  tmd  in  stor- 
age has  also  been  reduced  about  50  percent  over  the  same  period. 

And  let  me  cite  California,  your  State.  Back  in  the  late  1990's, 
there  was  an  estimate  that  there  would  be  about  $1.6  billion  of 
funds  needed  in  order  to  remediate  MTBE  in  the  State.  Just  re- 
cently, the  California  Energy  Commission 

Ms.  SOLIS.  I  guess — if  I  could  just  interrupt  you.  My  concern  is 
in  your  opinion,  who  is  liable  for  that  cleanup?  Is  it  the  gasoline 
station  owner  or  is  it,  you  know,  the  individuals  that  produce  the 
product? 

Mr.  Olson,  People  who  have  hemdled  and  distributed  the  product 
wotdd  have  responsibility,  and  that  would  be  for  the  cleiimants  to 
go  ahead  and  impose  whoever  they  would  want  to  identify. 

Ms.  SoLis.  But  we  are  talking  about  mom-and-pop. 

Mr.  Olson.  It  can  be  anybody. 

Ms.  Sous.  That  is  typically  who  it  is,  though,  ri^t?  I  mean  that 
is  typically  who  will  be  responsible. 

Mr.  Olson.  I  am  not  sure.  I  do  not  know.  I  know  we  have  a  num- 
ber of  cases  where  our  companies  and  our  industry  is  cited,  so  it 
can  include  £ill  of  them  as  well.  But  the  point  I  was  trying  to  make 
is  that  the  issue  is  now  identified  as  significantly  being  reduced  in 
States  like  California,  in  terms  of  potential  remediation  dollars. 

Ms.  Sous.  Thank  you. 

Mr.  Hall.  Thank  you.  All  right.  Mr.  Burgess,  would  you  yield  to 
Mr.  Hamilton?  I  think  he  has  a  statement  he  wanted  to  make  just 
a  moment  ago. 

Mr.  Hamilton.  Oh,  thank  you  very  much,  Mr.  Chairman.  I  was 
just  going  to  say  that  IPCC  and  the  efforts  l^at  are  being  made  on 
climate  science  right  now  are  thousands  and  thousands  of  people 
and  that  the  research  that  is  happening  is  really  a  massive  efEort. 
In  any  effort  of  that  size,  you  may  get  some  instances  where  people 
go  over  a  rhetorical  line  or  something  like  that.  But  I  think  that 
when  you  look  at  the  largest  mass  of  research,  it  comes  up  with 
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some  pretty  disturbing  conclusions  about  what  is  not  only  poten- 
tialW  going  to  happen,  but  has  already  started  to  happen. 

Ihu-.  Whitfield.  If  the  person  responsible  for  the  research  ulti- 
mately says  there  is  no  scientific  evidence  whatsoever  and  yet  the 
lead  author  at  a  press  conference  emphatically  stated  that  global 
wamiiiig  was  causing  more  hurricaines. 

Mr.  Hamilton.  Well,  my  understanding 

Mr.  Hall.  Okay.  We  will  go  back  to  regular  order  now,  if  we 
mif^t.  Mr.  Burgess,  recognize  you  for  5  minutes. 

Mr.  Burgess.  Well,  thank  you  Mr.  Chairman.  I  appreciate  being 
part  of  this  hearing  today.  I  am  new  on  the  committee,  and  I 
havent  heard  all  of  the  arguments  for  the  last — how  many  years 
have  you  been  working  on  this,  Mr.  Chairman?  6?  10?  I  mean  it 
has  been  awhile,  and  it  is  pretty  clear  to  me  that — I  think  we  all 
have  enou^  talking  jwints  in  our  satchels  that  we  could  continue 
this  aivument,  certainly,  through  the  conclusion  of  my  natural  life- 
time. But  I  agree  with  the  Chairman;  I  think  there  is  a  unique  op- 
portunity before  us  this  year  to  get  a  bill  done,  and  I  would  Hke 
to  see  that  happen.  And  to  that  end,  even — and  Mr.  Chairman,  I 
would  ask  unanimous  consent  to  make  this  available  in  the  record. 
This  is  a 

Mr.  Hall.  Without  objection. 

Mr.  Burgess,  [continuing]  an  editorial  from  the  Fort  Worth  Star 
Telegram,  January  24,  2005.  Now,  the  Star  Telegram  is  from  Fort 
Wortii,  Texas.  That  is  the  lEu^est  city  in  my  district,  in  North 
Tesas.  It  is  also  a  jurisdiction  that  is  shared  by  the  Chairmzm.  The 
Star  Telegram  is  not  always  a  fan  of  things  that  happen  in  this 
committee,  and  it  is  not  always  a  fiin  of  things  like  drilhng  in  the 
Alaskan  Natiomil  Wildlife  Refuge;  but  they  came  out  on  Jamuary 
24  with  their  editorial  statement  that  it  is  time  to  break  the  logjam 
and  that  it  may  be  time  to  give  on  proposals  such  as  drilling  in  the 
Alaskan  National  Wildlife  Refuge.  They  argue  that  increasing  the 
CAFE  standards  ought  to  be  a  part  of  this  compromise. 

I  disagree  with  that.  I  think  we  are  better  off  following  meirket 
forces.  I  am  a  happy  driver  of  the  Prius  automobile.  I  held  out  for 
the  Ford  Escape  hybrid  eis  long  as  I  possibly  could,  and  it  wasn't 
happening,  so  I  am  getting  my  50  miles  to  the  gallon  and  quite 
happy  with  that. 

And  in  fact,  Mr.  Chairman,  if  I  may,  you  know,  I  actually  feel 
morally  superior  to  other  people  on  the  road.  And  I  think  there  is 
even  a  nimie  for  that  now  in  the  psychologic  literature.  It  is  called 
Prius  envy.  The  point  I  would  mtike 

Mr.  Hall,  Your  time  is  about  up. 

Mr.  Burgess.  The  point  I  would  make  is  that  I  do  believe  it  is 
time  to  stop  the  talk  and  get  to  some  action,  but  I  can't  resist,  just 
like  everyone  else — now,  Mr.  Dinneen,  you  talked  about  the  use  of 
ethanol  and  a  reduction  of  greenhouse  gasses  as  a  result  of  that. 
I  am  not  really  as  smart  in  organic  chemistry  as  I  should  be,  hut 
detail  for  me,  if  you  would,  what  are  the  products  of  the  oxygen- 
ation/combustion  of  ethanol  with  2  ceirbon  fragment? 

Mr.  Dinneen.  Well,  you  just  got  beyond  my  area  of  expertise  its 
weU. 

Mr.  Burgess.  Would  it  not  be  carbon  dioxide  and  water,  just  to 
iriitiply  things? 
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Mr.  DiNNEEN.  In  the  production  of  ethanol,  you  are  growing 
crops,  whether  it  is  com  or  wheat  or  sor^um  or  switchgrass  that 
is  taking  carbon  dioxide  out  of  the  air.  When  that  fuel  is  then 
burned  in  a  vehicle,  ciirbon  dioxide  is  then  emitted,  just  like  it 
would  any  other  vehicle  or  any  other  fuel,  but  it  is  a  closed  cytie. 

Mr.  Burgess.  If  I  may,  with  the  exception  of  that  fiiel  that  is  ex- 
pended in  the  growth  of  those  crops,  which  is  also  a  part  of  that 
cycle  as  well— I  am  not  sure  how  many  gallons  of  petroleum  it 
takes  to  make  a  gallon  of  ethanol  In  the  farming  <7cle,  and  again, 
I  wouldn't  presuppose  to  have  that  knowledge,  but  I  dont  think  it 
is  entirely  iree  from  the  carbon  standpoint. 

Mr.  DiNNEEN.  Well,  it  is  not,  but  the  studies  that  have  been  done 
on  it  show  that  there  is  a  significant  gain  in  energy  when  you  ctm- 
sider  the  energy  it  takes  to  grow  the  grain,  harvest  it,  bring  it  to 
the  ethanol  plant,  and  then  process  that  grain  into  ethanol.  I  noted 
in  my  testimony  that  the  latest  USDA  etudy  demonstrates  that  the 
entire  process  yield  167  percent  more  enerCT  than  it  titfces  to 

{>roduce  all  of  that.  And  I  would  be  glad,  Mr.  Chairman,  if  it  is  sl- 
owed, to  introduce  the  report  from  USDA  on  that  issue  because  it 
is  an  important  point. 

Mr.  Burgess.  And  I  would  agree  with  that.  It  sounds  like  you 
Eire  about  as  efficient  as  my  Prius,  so  I  will  accept  that.  Mr.  Olson, 
if  I  could  ask  you  a  question  about  the  testimony  you  gave  on 
MTBE  and  its  carcinogenesis.  Now,  you  said  in  high  doses  as  I  re- 
call your  testimony.  Is  that  the  correct  phraseology?  Do  I  have  that 
right? 

Mr.  Olson.  What  I  said  was  that  in  high  doses,  it  causes  cancer 
in  animals,  and  both  EPA  and  many  others  have  concluded  that 
suggests  that  it  may  present  a  risk  to  humans  at  high  doses. 

Mr.  Burgess.  Is  MTBE  on  that  famous  list  of  cancer-causing 
agents? 

Mr.  Olson.  Well,  I  am  not  sure  which  list  you  are  talkii^  about. 

Mr.  Burgess.  Okay.  TTie — what 

Mr.  Olson.  There  are  a  lot  of  lists. 

Mr.  Burgess.  Which  types  of  cancer  have  been  impUcated  as 
being  caused  by  MTBE? 

Mr.  Olson.  Well,  it  depends  on  which  study.  I  would  be  hapOT 
to  submit  for  the  record  the  EPA's  statement  uiat  goes  throueh  all 
of  the  studies,  the  specific  animal  studies.  I  have  got  that  with  me, 
so  I  can  certainly  submit  it  to  you. 

Mr.  Burgess.  Yes. 

Mr.  Hall.  Without  objection,  it  is  in  the  record. 

[The  statement  appeairs  at  the  end  of  the  hearing.] 

Mr.  Buhgess.  And— but  at  the  present  time,  there  are  no  studies 
causing — drawing  a  direct,  point-to-point  line  between  MTBE  and 
cancer  in  humans? 

Mr.  Olson.  I  don't  know  of  any  epidemiologicfil  studies  of  hu- 
mans, but  of  course,  it  is  kind  of  too  late  at  that  point.  People  have 
alrea^  been  exposed  for  10  or  more  years  luid  have  gotten  cancer. 
The  idea  is  to  try  to  avoid  that,  to  avoid  people  being  exposed  and 
then  getting  cancer  later, 

Mr.  Burgess.  But  in  the — ^what  do  we  have  already?  A  10-year 

til      irn  XE  has  been  in  geisoline?  Going  heck 

thttn-that,  yeah. 
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Mr.  Burgess,  [continumg]  and  evaluating  that  data,  at  present, 
we  dont  have  that 

Mr.  Oi^ON.  I  am  not  aware  of  any  epidemiological  study 

Mr.  Burgess.  Okay. 

Mr.  Ol^ON.  [continuing]  that  has  been  done.  There  may  have 
been  one,  but  I  am  just  not  awiire  of  it. 

Mr.  Burgess.  AU  right.  Very  well.  Mr,  Cavaney,  just  the  time 
Uiat  if  I  have  left,  you  started  to  make  a  comment  about  the — 
about  what  weis  happening  with  the  $1.6  billion  fond  that  was 
available  for  California  was — that  was  the  estimated  cost  was,  in 
foot,  all  that  amount? 

Mr.  CavaneY-  The  weis  the  State's  estimated  cost  for  the  cletuiup 
to  remediate  MTBE  back  in  the  late  1990's. 

Mr.  Burgess.  And  was  all  of  that  used?  Did  it  indeed  cost  that 
much  or  did 

Mr.  Cavaney.  No,  not  at  fill.  As  I  said,  £is  they  have  gone  for- 
ward, they  found  that  the  remediation  costs  and  the  extent  of  con- 
tamination ia  significant  less,  and  that  is  why  the  California  En- 
ergy Commission  put  out  at  reestimate.  $200  million  is  what  they 
have  now  forecast. 

Mr.  BxniGBSS.  Okay.  Thank  you. 

Mr.  Haix.  Thank  you,  Dr.  Burgess,  The  Chair  recognizes  Mr. 
AUen,  a  gentleman  from  Maine,  for  5  minutes. 

Mr.  Alles.  Thank  you,  Mr.  Chairman,  and  thank  you  for  agree- 
ing to  plftce  additionfil  materials  in  the  record  with  unanimous  con- 
sent. I  wanted  to  specify  a  number  of  particular  documents  to  be 
placed  in  the  record. 

First,  I  understand  that  a  number  of  groups  representing  impor- 
tant perspectives  have  asked  to  testify  regarding  the  MTBE  Uabil- 
ity  waiver.  These  groups  include  the  U.S.  Conference  of  Mayors, 
the  American  Waterworks  Association,  and  the  Association  on  Mu- 
nicipal Water  Agencies.  I  ask  that  these  organizations'  letters, 
which  state  their  opposition  to  the  MTBE  liability  waiver  and 
would  seek  to  testify  before  this  committee,  be  included  in  the 
record  of  the  hearing. 

Mr.  Hall.  Is  the  gentleman  aware  of  the  fact  that  we  have  al- 
ready accepted  those,  and  they  fire  in  record? 

Mr.  Allen.  I  am  not, 

iSr.  Hall.  We  will  put  them  in  there  a  second  time  if  you  like. 

Mr.  Allen.  No,  no,  don't  put  them  in  a  second,  I — ^let  me — well, 
before  I  go  too  far,  let  me  make  sure  that  a  statement  by  David 
Baron  on  the  bump-up  provisions 

Mr.  Hall.  Yes, 

Mr.  Allen.  Has  that  been 

Mr.  Hall.  It  is  in. 

Mr.  Allen.  It  is  in?  Okay.  Thfmk  you.  I  don't  need  to  do  that. 
I  appreciate  it.  I  wanted  to  aUgn  myself  with  Mr.  Bui^ess  as  a  su- 
perior person,  I  guess,  since  I,  too,  own  a  Prius.  This  is  a  bipartisan 
thing. 

Mr.  BUBOESS.  BipEirtisfm  superiority. 

Mr.  Allen.  Bipartisan  superiority.  But  the  point  I  wanted  to 
make — diia  is  probably  for  another  time;  I  do  have  a  question  that 
ia  rdevant  to  this  committee.  But  I  am  very  concerned  that — I 
waited*  toa  I  wanted  the  Ford  Escape.  I  wanted  to  buy  an  Amer- 
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lean  vehicle,  and  they  coolds't  do  it,  and  eventaallj,  they  had  to 
essentially  buy  the  Toyota  technol(^y.  I  think  it  is  a  aerioos  prob- 
lem for  oar  competitiveness  in  this  country  that  we  are  so  fin*  be- 
hind Toyota  and  Honda  in  developing — and  frankly,  the  Gomans 
with  diesel — in  developing  more  efficient  fuel  vehicles,  and  it  ucuilf 
to  me  a  major  problem. 

I  also  want^  to  say  that  one  of  the  problems  I  have  with  ttns 
piece  of  legislation  is  that  it  doesn't  bend  the  danand  carve  down. 
The  hard,  cold  truth  is  that — as  I  understand  it,  is  that  ^obal  oil 
production  in  the  last  20  years  increased  t^  20  pncmt,  bat  ^obal 
demand  in  the  next  20  years  is  expected  to  increase  by  50  peiLeuL 
And  we  sit  here  in  the  United  States  with  25  percent — cansmniiig 
25  percent  of  the  world's  fossil  fuels  with  2.1  peromt  of  the  re- 
serves. And  I  just  believe  that  we  can't  have  a  balanced  enemr  Ml 
unless  it  does  something  to  bend  that  future  demand  carve  dnm, 
and  I  do  think  it  is  one  of  the  disadvantages  of  the  particular  legia- 
lationso  far. 

MTPBE  has  been  a  major  issce  in  the  State  of  Maine.  I  tinnk 
our  State,  and  maybe  California,  were  the  first  to  really  find  it  bad 
contaminated  a  number  of  different  wells.  And  so  the  waiver  provi- 
sion, the  liability  waiver  provision,  is  a  tng  deal  in  Maine;  it  is  a 
big  deal  in  New  Hampshire  and  number  of  other  states. 

So  I  wanted  just  co  clear  up  a  technical  pmnt.  Mr.  Cavan^  and 
Mr.  Slau^ter.  in  both  of  your  written  testimony,  yoor  tnaniza- 
tions  take  the  position  that  MTBE  was  Tn^-nAat^  by  the  Federal 
Goveroment  and  approved  by  the  EnvirrmmeiZal  Pruteetioa  Agnuy 
as  a  result  of  the  passage  of  the  Clean  Air  Act  Amendmefita  of 
1990.  Is  that  correct? 

Mr.  SlaL'OTEH.  ■^es. 

Mr.  Allex.  According  to  the  EPA's  own  rulemakiiig  in  tliia  sob- 
jecL  it  categorically  scales — it  was  ameuied  in  1994.  ^ns  is 
40CFIL  section  792L  subparagraph  G.  regarding  additive  ngistca* 
tiu  {SQcedares;  "That  a  foel  additive  may  nflC  state  in  any  wtj, 
shape,  or  form  that  the  regtscratian  of  a  fbei  additive  cmstitittea 
en^ars&aeni.  certiOcauon.  or  approval  of  that  additive  by  any 
agKLcy  of  the  United  Scazes.'  IndMO.  it  is  my  luuis  stand  that  tlie 
law  as  well  as  the  EPA  was  neutral  on  what  "■jf'"'^  to  nse 
und^  the  .Act  and  that  it  Left  the  decison  to  the  indoatEy.  If  I  could 
ask  you.  both  to  ccmmsit  cm  both  <^  thoee  potaia.  So.  L.  the  ^mi- 
sort  ?nd  toe  role,  rgeif.  are  voo  aware  c£  that?  And  .wtiiid  wfaetb- 
«-ar  Tiot  I  am  cnrect  a.  oii<i«standisg  that  boaeal^it  left  Ae  de- 
osor:  JTL  the  ?ype  oxy^maze  to  t^  mdcstry. 

it.  SiAVCSTTa.  If  I  rnay.  Mr.  AZen.  act  tiie  xand  point,  wliidi 
I  tr!7-j  WB  can  dispone  of  rrgrit  iw^y.  The  iegi^ame  faislary  of  die 
L^eaiL  .Air  AmismicuHiE  of  IdSO  3=d  this  pgrtigglar  laowjaiaa  aie 
reniiKe  witzi  rentrences  ta  the  act  ^hst  V^E  woold  be  the  laaiar 
■-m  ^t^wff :>  *■  m *>  csofice  Q£ed  to  *^^^>*f^  ^TT^a  ryfflxTfwwffit  ^ypicBlhr,  CiaH 
i,.iiiff  cues  D2C  ^ck  <ue  sarticiilar  scbecanoe  and  nandaie  it;  it 
■zses  =>:r«  ^asrx  "»-j^jjc  B^r:  :he  3ix  is  the  EPA  and  tibe  legia- 
"-■»t:;i-c  w^  'v<srs  '■"■'■*  — g  wE  tce  ceH  at  the  time  fiiOy  kneiv  and  in- 
•3w~CfC  tht:  VIBE  wcdd  be  tee  ai^ar  ertaee.  sid  as  iK  «■■■  'til  out, 
MTEE  «a$  owii  ±ir  ?T  penccc  ot  me  jxigBiiMea  ander  the  BVG 
scapxiL.  Ami  ol  the  sceaat  poinL  EPA  bad  t-^titimA  and  amnwed 
^TTBE  fir  ve  m  g^d^  m  am.  atttE«e  ia  ifae  will  I'MWTa.  ad 
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EPA  reaffirmed  that  position  several  times,  even  in  the  regulation 
yoa  are  t-f*llri"g  about.  In  1991  and  1994  when  they  basicailly  put 
forth  the  models  for  compliance  with  the  Clean  Air  Act  Amend- 
menta  and  I^Yr  program,  they  stated  that  MT6E  would  be  the  o^- 
grautte  most  widely  used,  and  as  a  matter  of  fact,  they  based  the 
standards,  ^emselves,  on  use  of  MTBE  with  corrections  that  would 
have  to  be  used  if  another  oxygenate  were  being  relied  on.  So  there 
is  conrplete  knowledge  here,  at  the  very  least,  tibat  an  of&cially  ap- 
proved o^^genate  would  be  the  major  source  of  oxygen  in  this  pro- 
gram, and  it  is  hard  to  get  any  closer  to  outright  mandating  tnan 
mat  particular  series  of  events. 

Mr.  Allen.  Mr.  Cavaney? 

Mr.  Cavaney.  EPA  approval  doesn't  necessarily  endorse  a  par- 
ticular oxygenate,  but  the  approval  and  the  registration  means  that 
it  was  shown  that  MTBE  mdn't  effect  emission-control  compounds 
or  aubstantiaUy  change  geisoline,  so  it  is  a  de  facto  approvid  that 
MTBE  is  acceptable  for  use. 

Mr.  Allen.  Do  you  disagree  with  the  Exxon-Mobile  case  in  the 
9th  Circuit  that— which  the  Court  ruled  that  the  Clean  Air  Act 
does  not  mandate  a  recipe  or  a  so-called  government  gas?  Do  you 
know  tiiat  case? 

Mr.  Slaughter.  Yes,  we  would  disagree  with  that  finding.  As  I 
pointed  out  in  n^  testimony,  I  mean  I  actufdly  lobbied  the  issue 
in  1990  for  an  oil  company.  We  posed  the  mandatory  provision  for 
o^genate;  we  wanted  performance  standards  for  the  gasoline.  The 
industry  advertised,  and  we  usually  don't  do  that.  We  advertised 
against  this  provision  because  we  were  concerned  about  this  type 
^prescription  as  opposed  to  performance  standards,  which  would 
have  made  a  lot  more  sense. 

And  just  one  thing  that  was  mentioned  ecu-Uer:  I  mean  it  was 
talked  about  the  MTBE  was  used  earlier  than  the  RFG  program. 
It  was  used  because  lead  was  banned  in  gasoline  in  the  late  1970'8, 
and  in  order  to  supply  enough  octane  to  the  fuel,  you  had  to  come 
op  with  something  else  to  supply  octane.  MTBE  was  used,  but  in 
relatively  small  percentage,  maybe  1  percent,  Mr.  Allen.  And  when 
YOU  go  to  the  RfG  program,  11  percent  of  the  volume  of  RFG  was 
MTBE  because  of  this  2  percent  requirement.  So  you  are  seeing  it 
is  a  significant  jump  in  tne  amount  of  that  material  that  is  going 
to  be  placed  in  commerce  in  the  United  States.  The  industry  rec- 
ommended strongly  to  Congress  that  they  not  mandate  that. 

Mr.  Cavaney.  And  the  point  we  have  said  all  along  is  we  and 
EPA  and  much  of  the  public  literature  recognized  this  problem 
back  in  the  late  1980's  before  this  was  done,  and  they  went  forwEtrd 
with  it  anyhow,  so  that  is  the  part  that  concerns  us,  is  that  there 
is  not  a  conspiracy  here.  People  are  tryii^  to  rewrite  history  a  Uttle 
tat  here  to  make  the  case  for  why  all  of  t^ese  suits  ought  to  be  per- 


lifr.  Allen.  Thank  you  both.  Thank  you. 

Mr.  Sullivan  [presiding].  I  guess  I  will  recognize  myself.  I  don't 
really  have  any  questions.  I  just — I  am  glad  people  are  here.  I 
think  an  energy  policy  is  extremely  import^t  for  this  country,  and 
I  hope  we  get  it  done.  When  I  was  running  for  Congress  people 
talked  about  that;  I  am  fiom  Oklahoma,  Bm.a  it  is  very  important, 
not  otdy  firom  a  national  security  perspective,  but  also  fixim  jobs 
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and  economic  development.  I  think  an  en^gy  policy  passed  in  this 
conntry  today  would  create  thousands  of  jobs  across  America, 
which  is  very  important.    

And  I  want  to  see  the  MTBB  thing  get  straightened  out.  I  think 
it  is — ^you  know,  the  government  did  mandate  that  that  occur  and 
that  people  use  that,  and  I  thii^  we  ought  to  be  sensible  as  we  go 
forward  in  getting  that  straightened  out. 

But  I  am  glad  you  are  here.  I  look  forward  to  working  wifli  you. 
I  am  new  to  the  committee.  I  did  not  know  I  would  be  chairman 
this  quickly,  but  I  like  it.  And  that  is  all  I  have  got.  Thank  you. 

Mr.  Green.  Mr.  Chairman? 

Mr.  SuLUVAN.  Yes,  sir.  Gentlenum  from  Texas,  Mr.  Green? 

Mr.  Green.  Thiuik  you,  Mr.  Chairmiui.  Following  up  on  Mr,  Al- 
len's questions,  but  before  I  do  that,  I  think  when  Congressman 
Allen  leaves,  you  and  I  could  probably  draft  a  pretty  good  enei^y 
bill,  Mr.  Chairman,  that  we  could  get  out  of  this  subcommittee  and 
get  onto  the  floor.  I  just  have  a  few  imiendments  to  our  last  energy 
bill  that  I  think  would  expand  our  opportunity  for  production.  But 
foUowing  up  on  the  MTBE  concerns — and  I  want  to  focus  on 
MTBE,  because  you  know — I  represent  a  district  that  made  that 
because  people  said  that  is  that  what  it  is  going  to  do,  and  it  has 
cleaned  up  our  air  in  Houston  and  a  number  of  other  communities. 
And  we  all  want  a  full  a  tank  of  gas,  and  we  dont  WEint  it — and 
we  don't  want  to  taste  it  or  smell  it,  but  in  all  honesty,  there  has 
to  be  some  way  we  can  deal  with  it.  

Mr.  Slau^ter,  on  some  of  the  air  benefits  from  MTBE:  MTBE 
is  cleimer  burning  and  reduces  smog  more  than  regular  gasoline — 
we  learned  that— but  it  is  more  water-soluble  than  regular  gaso- 
line. Is  that  right? 

Mr.  Slaughter.  That  is  correct. 

Mr.  Green.  And  if  we  lose  our  ability  to  use  MTBE,  we  will  have 
even  smoggier  Eiir  than  we  are — we  would  otherwise,  especially  in 
smt^-problem  places  like  California  and  the  East  Coiist  and  in 
Houston.  Is  that  correct? 

Mr.  Slaughter.  MTBE  was  proven,  Mr.  Green,  to  be  a  very  ef- 
fect gasoline  blend-stock,  and  it  basically  contributed  significantly 
to  the  reduction  of  smog-causing  ftgents  and  also  air  toxins  and 
really  was  a  m^or  contributor  to  the  success  of  the  reformulated 
gasoline  program  in  m£my  states. 

Mr.  Green.  And  again,  I  noticed  it  has  improved  ours  because, 
Mr.  Chairman,  even  ftiis  morning  in  the  Washington  Post,  Houston 
was  not  on  the  top  10  of  the  asthma  problems  in  the  country,  and 
so  considering  the  problems  we  have  on  a  r^ular  basis,  I  consider 
that  a  win. 

Not  only  do  only  do  we  have  the  ozone  and  the  asthma,  visibUi^ 
problems,  the  smog,  but  toxic  air  compounds  as  well.  And  can  you 
expand  on  your  testimony  that  states  that  the  California  Air  Re- 
sources Board  had  a  study  that  shows  volatile  organic  compounds 
will  increase  in  California's  air  without  MTBE? 

Mr.  Slaughter.  There  are  concerns  about  what  is  called  the  per- 
meation effect,  that  ethanol,  the  only  other  available  oxygenate, 
has  when  MTBE  is  replaced  with  ethanol.  As  you  know,  Mr.  Green, 
we  still  have  a  2-percent  axygenaUaa  requirement  for  RFG,  which 
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means  that  where  NFTBE  is  banned,  you  have  a  de  facto  ethanol 
mandate. 

Ethanol  is  a  product  that  our  members,  many  of  our  members, 
sell.  We  are  very  high  on  ethanol.  It  is  a  good  gasoline  blendstock, 
and  there  will  be  significant  need  for  it.  However,  it  does  have 
some  environmental  properties  that  make  it  difficult  to  use  in  cer- 
tain areas,  and  some  of  those  problems,  we  think,  are  appearing  in 
California,  and  that  is  basically  why  we  think  that  the  Congress's 
policy  should  be  evenhanded  vis-a-vis  MTBE  and  ethanol. 

Mr.  Green.  Okay.  And  I  guess  that  problem — we  have  talked 
about  this  on  our  subcommittee  and  the  fiill  committee:  we  have 
an  underground  storage  tank  program,  LUST,  that  was  paid  into 
for  years.  And  if  we  could  address  the  problems  in  California  or  the 
New  England  States  or  even  ia  East  Texas— because  I  know  Chair- 
man Ralph  Hall  had  a  concern  about  it  a  couple  of  years  ago  be- 
cause of  a  pipeline  break — and  they  would  actually  that  funeUng  to 
cleanup  the  problems,  I  think  we  could  deal  with  it.  Again,  I  appre- 
ciate your  testimony. 

Mr.  Simta,  from — sometimes  the  energy — they — as  described  as 
the  pEtst  and  present  versus  the  future,  and  it  seems  strange  for — 
where  I  come  from  in  Texas  we  get  criticized  for  just  trying  to  drill 
our  way  out  of  a  problem,  and  I  don't  know  if  that  is  fair  because 
I  think  we  also — I  also  support  m^or  investments  in  our  future  of 
our  energy  economy,  whether  it  is  hydrocarbons  or  50  years  from 
now,  something  else.  But  I  think  a  lot  of  critics  of  today's  energy 
econon^  have  misconceptions  about  what  tomorrow's  may  be  as 
well. 

Many  environmentahsts  look  forward  to  a  hydrogen  economy, 
and  could  you  tell  us  what  fuels  we  itre  going  to  be  able  to  use  to 
power  these  hydrogen  fuel  cells? 

Mr,  Santa.  Well,  Mr.  Green,  I  am  not  an  expert  on  hydrogen; 
however,  I  do  know  that  currently  one  way  to  get  hydrogen  is  to 
refine  or  process  natural  gas.  As  we  know,  we  currently  have  got 
some  challenges  on  the  natural  gas  price  and  supply  situation,  and 
obviously,  relying  upon  gas  to  create  hydrogen  would  put  even 
more  pressure  on  the  gas  resource  base  and  the  price  situation,  so 
I  think  it  does  really  point  to  the  notion  that  if  the  Nation  is  goii^ 
to  make  a  transition  to  hydrogen,  there  needs  to  be  some  signifi- 
cant research  and  development  into  other  ways  that  it  can  be  com- 
mercially produced. 

Mr,  Gbeen.  Other  than  using  natural  gas,  which  we  would  have 
to  now.  And  so  even  you  opposed  drilling  in  Anwar  or  MTBE  or 
other  oil  industry  issues,  you  still  see  the  need  for  natural  gas  and 
other  infrastructure  in  order  to  have  the  hydrogen  economy  in  the 
future,  without — ^you  know,  even  if  we  do  the  research,  we  may  be 
able  to  find  something. 

Hvre  have  a  hydrogen  economy  and  do  not  allow  naturid  gas  pro- 
duction, for  example,  in  the  Eastern  Gulf  or  the  Outer  Continental 
Shelf,  we  will  certainly  need  LNG,  and  I  know  that  is — Mr.  Chair- 
man, that  is  one  of  the  amendments  I  had  liked  that  wasn't  in  that 
last  energy  bill — to  make  sure — although  it  is  heresy  for  a  Texan 
to  Bi^  we  need  to  import  natural  gas.  But  I  think  we  need  to  pro- 
"  '    ',  effect,  and  Congressman  Tiemey  and  I  have 
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legislation  on  that — in  additional  to  the  Aladcan  gas.  Is  that  cor- 
rect? 

Mr.  Santa.  Yes,  sir.  I  mean,  I  think  the  position  that  INGA  has 
taken,  and  I  think  other  naturiU  gas  industry  trade  associations,  is 
that  this  is  not  a  situation  of  its  LNG  or  AlaskiiD  gas  or  LNG  or 
Rockies  production,  that,  in  fact,  we  need  to  take  advantages  of  all 
places  where  we  can  get  the  resource,  hoth  dwnestic  and  imported. 

Mr.  Green.  We  need  all  of  the  above? 

Mr.  Santa.  That  is  correct. 

Mr.  Green.  LNG,  Alaska,  and  more  exploration,  for  example  in 
the  Eastern  Gulf  and  everywhere  else.  Thank  you,  Mr.  Chairman, 
unless  someone  else  on  the  panel  has  any  responses  to  the  ques- 
tions. I  know  you  all  sit  there  for  a  long  time,  and  bb  you  can  tell. 
Members  of  Congress  can't  do  that. 

Mr.  Dn^NEEN.  Congressman,  I  just  have  a  brief  comment  on  your 
dialog  with  Mr.  Slaughter,  my  good  friend,  about  the  air  quality 
impacts  of  taking  MTBE  out  of  gasoline.  One  of  the  benefits  of  the 
bill  that  Chairman  Barton  has  put  together  is  that  it  includes  a 
very  strong  anti-backsliding  provisions  that  we  believe  will  assure 
that  the  emissions  benefits  of  RFG  are  preserved, 

Mr.  Green.  And  I  appreciate  that  because  that  is  one  of  our  con- 
cerns. In  fact,  when  I  was  first  was  on  the  committee  and — Con- 
gressman Waxman  and  I  talked  about,  that  we  would  have  no 
backsliding  or 

Mr.  Slaughter.  Mr,  Green,  if  I  could  just  mention,  there,  on  the 
subject  of  MTBE.  Material  has  been  put  in  the  record  that  at- 
tempts to  characterize  the  South  Lake  Tahoe  situation,  and  I  have 
a  couple  of  documents  for  the  record  that  address  severiil  of  the 
legal  issues  that  are  raised  in  those  papers.  I  would  just  like  to  bal- 
ance that  firom  our  perspective  and  get  that  material  into  tiie 
record  if  we  could. 

Mr.  Greein.  If  you  submit  it,  Mr.  Chairman,  I  would 

Mr.  Sullivan.  I  will  accept. 

Mr.  Green,  [continuing]  love  to  insert  that  information  in  our 
record.  Thank  you. 

Mr.  Sullivan.  Without  objection — gentleman  is  excused.  I  would 
like  to  recognize  myself  for  5  minutes  to  ask  some  questions.  Mr. 
Cavaney,  I  would  like  to  ask  you  do  any  of  the  provision  in  the  dis- 
cussion draft  absolve  any  of  your  members  companies  of  the  obliga- 
tion to  do  environmental  cleanup  of  MTBE  or  to  restore  areas  im- 
pacted by  releases  of  MTBE  into  the  environment? 

Mr.  Cavaney.  They  do  not.  They  all  remain  in  force,  and  if  we 
do  negligence,  trespass,  or  any  other  violation  of  ciurent  law,  we 
can  be  held  for  wrongdoing,  and  then  ultimately  damages.  The 
issue  is  just  defective  product  under  product-liabihty  law,  which 
says  it  is  sort  of  like  a  free  pass  because  what,  in  essence,  it  says 
in  a  finding  in  court  is  if  it  is  a  defective  product,  the  plaintaff 
doesn't  have  to  prove  wrongdoing.  They  can  automatically  go  to  pu- 
nitive damages  and  start  to  settle  at  that  point,  so  everything  else 
remains  in  force.  If  we  have  something  wrong,  you  know,  we  are 
Uable,  and  we  will  pay,  and  in  many  cases,  you  know,  we  are  dean- 
ing  up  before  anyttung  even  gets  to  a  court. 

Mr.  Sullivan.  Okay.  I  luive  got  a  couple  others  if  you  dont 
mind.  Is  there  any  change  in  the  obligation  or  liability  to  dean  up 
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any  groundwater  effected  by  gasoline,  regardless  of  whether  it  con- 
tamed  o^genates,  under  the  Resource  Conservation  and  Recover 
Act,  the  Federal  Clean  Water  Act,  and  States'  Clean  Water  Acts? 

Mr.  Cavaney,  No,  there  is  not.  It  remains  in  force, 

Mr.  Sullivan.  Thank  you.  I  would  like  to  recognize  Mr.  Waxman 
&Dm  California  for  5  minutes. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Chairman.  I  want  to 
apologize  to  this  piinel  that  I  have  had  conflicts  in  my  schedule,  so 
I  havent  been  here  to  hear  your  testimony,  but  I  will  certainly 
have  a  chance  to  review  it. 

Mr.  Cavaney,  I  am  little  perplexed  by  your  testimony  today.  You 
stated  that  Congress  mandated  the  use  of  MTBE.  You  implied,  but 
didn't  state  clearly,  that  if  hadn't  been  for  the  Clean  Air  Act 
Amendments  of  1990,  oil  companies  wouldn't  have  used  MTBE  in 
Ifae  fuel  supply,  and  I  v/ant  to  make  the  record  clear  on  this  point. 
MTBE  was  used  prior  to  the  1990  Amendments,  wasn't  it? 

Mr.  Cavaney.  Yes,  Mr.  Waxman,  it  was  used  in  relatively  small 
amounts  to  replace  the  lead  in  order  to  put  enough  octane  in  gaso- 
line so  it  could  go  forward.  The  Clefin  Air  Act  Amendments  signifl- 
cantly  increased  it,  and  that  was  the  thing  that  the  industry  was 
concerned  about.  We  opposed  the  idea  of  mandating  it  because  of 
the  concerns  that  were  well  known,  publicly,  that  you  run  the  risk 
of  having  a  groundwater-contamination  remediation  problem. 

Mr.  Waxman.  I  don't  believe  that  that  was  known  by  anybody 
ootside  of  the  oil  industry.  There  was  nothing  in  the  Congression^ 
hearing  record,  nor  did  those  of  us  who  were  involved  in  the  1990 
Amen(bnents  have  that  information  given  to  us.  What  we  asked 
was  that  a  certain  standard  be  met  from  fuels.  MTBE  was  only  1 
of  the  ways  that  that  standard  could  be  met. 

Mr.  Cavaney.  It  was  the  practical  way.  The  other  choice  was,  at 
that  time,  a  fledgling  industry,  which  was  ethanol,  was  the  other 
way  to  approach  it;  there  was  no  way  that  you  could  meet  the 
deadline  and  get  the  volumes  together  in  order  to  do  that,  find  that 
is  why  there  is  a  number  of  the  sponsors  on  the  Senate  who  made 
mention  of  the  fact  that  they  would  be  using  MTBE  here. 

And  I  might  go  to  the  other  point:  EPA's  Blue  Ribbon  Panel  on 
O^^enates,  in  their  final  report,  actually  identified  this  problem, 
and  that  was  well  distributed  and  known  in  the  public  record. 

Mr.  Waxman.  I  beg  to  differ  with  you  on  that.  But  I  wimt  to  sub- 
mit for  the  record,  Mr.  Chairman,  correspondence  that  Mr. 
Cavaney  and  I  have  had  on  this  questions.  And  Mr.  Chairman,  I 
ask  unanimous  consent  to  put  the  correspondence  in  the  record. 

Mr.  Hall.  Is  it  in?  I  don't  know  if  Mr.  Waxman  is  going  to  want 
to  put  it  in  if  it  is  already  in. 

Mr.  Waxman.  Well,  if  it  is  in,  then  there  is  no  need  to  put  it  in. 
If  it  is  not  in,  I  would  ask — request  that  it  could  be  put  it. 

Mr.  Hall.  Without  objection. 

In  your  letter  to  me  dated  June  21,  2000,  Mr.  Caviuiey,  you  pro- 
vide  data  that  shows  the  oil  industry  was  ramping  up  its  use  of 
MTBE  prior  to  the  1990  amendments.  From  1986  to  1990,  the  oil 
induatfy  was  increasing  its  use  of  MTBE  on  average  by  more  than 
2.6  million  barrels  per  yeiu-.  Each  year,  more  and  more  MTBE  was 
entering  the  fuel  supp^,  yet  Congress  had  not  enacted  the  Clean 
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Air  Act  or  even  considered  the  reformulated  gasoline  requirement 
that  eventually  became  law. 

By  the  time  the  Cleftn  Air  Act  was  enacted,  the  oil  industiy  was 
using  84,000  to  100,000  barrels  of  MTBE  every  day  in  the  United 
States.  T^at  means  that  each  year,  between  30  and  37  million  bar- 
rels of  MTBE  were  being  sold  into  commerce.  And  now  the  oil  in- 
dustry is  saying  Congress  made  us  do  it.  I  don't  believe  that  is  the 
case,  and  I  don't  think  that  argument  holds  up. 

Nor  is  it  the  case  that  the  industry  only  used  tir^  amounta  of 
MTBE  before  1990  Amendments.  According  to  Mr.  Cavan^s  let- 
ter, prior  to  passage  of  the  1990  Amendments,  the  oil  indusby  weis 
using  some  40  percent  of  the  amount  of  M'TBE  that  would  ulti- 
mately be  used  in  1998.  And  we  will  have  our  differences,  but  that 
is  part  of  the  record  of  the  letter  I  am  going  to  put  into  the  record 
of  this  hearing. 

Mr.  Cavaney.  Yes.  I  might  say,  on  the  increase  in  voliunes,  typi- 
cally— much  is  happening  right  now  with  the  ethanol,  where  you 
have  seen  MTBE  banned  in  a  number  of  states.  The  industry  and 
companies  go  out  in  advance  because  they  have  to  fine-tune  refin- 
eries, get  sources  of  supply  identified;  and  you  have  to  start  in  the 
beginning.  You  just  can't  stop  and  start  overnight,  so  naturally, 
there  are  going  to  be  companies  who  are  going  to  be  making  major 
capital  improvements,  and  they  will  use  &at  opportunily,  men,  to 
adjust  to  what  is  obviously  going  to  be  the  new  world. 

Mr.  Waxman.  Well,  this  legislation  before  us  gives  a  pass  to  the 
MTBE  industry  and  defines  it  aa  a — not  a  defective  product.  I 
think  tiiat  is  very  controversial  and  a  poor  idea.  I  just  want  to  ask 
any  of  the  witnesses:  according  to  the  Department  of  Energy's  En- 
ergy Information  Administration,  if  Congress  enacts  the  H.R.  6 
coi^erence  report,  the  need  for  imported  oil  and  petroleum  products 
will  increase  by  85  percent  over  20  years.  Will  any  of  you  tell  me 
whether  you  think  it  is  a  good  idea  to  enact  a  comprehensive  en- 
ergy policy  that  will  allow  our  needs  for  foreign  oil  to  so  dramati- 
cally increase  in  the  coming  decades?  Anybody  want  to  jump  in  on 
that?  Mr.  Olson? 

Mr.  Olson.  Yes.  Our  view  is  that  that  is  exactly  the  wrong  direct 
and  that  we  ought  to  be  enacting  legislation  that  would  require 
much  more  energy  ef&ciency  and  a  switch  toward  renewables  and 
that  this  is  not  a  forward-looking  approach. 

Mr.  Waxman.  Mr.  Cavaney,  do  you  want  to  respond  to  that  ques- 
tion? And  then,  I  am  sure  my  time  hiis  expired. 

Mr.  Cavaney.  Mr.  Waxman,  when  you  look  at  the  energy  busi- 
ness, it  is  a  very  long-lived  business  in  the  sense  that  change  oc- 
cura  slowly  over  time,  as  you  bring  in  alternative  fuels,  as  you 
bring  in  other  soiux:es  of  supply,  wind  energy  and  the  like.  And 
then,  you  have  to  also  look  at  population  growth,  because  it  is  very 
much  tied  to  that,  so  it  would  only  hold  true  that  over  a  period  of 
time,  it  is  going  to  increase  to  some  degree.  I  think,  also,  that  same 
study  has— one  can  best  look  at  identified  improvements  in  energy 
ef&ciency  and  like.  But  clearly,  some  technologies  could  come  along, 
things  like  the  Prius  and  other  things,  whidb  might  change  that 

But  it  should  not  surprise  anyone  that,  you  know,  that  there  is 
continued  increases  untU  alternative  sources  are  able  to  come  in  be 
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price  competitive  and  provide  the  kind  of  service  eind  reliability 
that  you  get  from  oil  and  natural  gas. 

Mr.  Hall.  I  thank  you,  Mr.  Waxman.  That  is  the  end  of  these 
testimonieB.  I  want  to  thank  you  for  your  patience  and  for  the  time 
you  have  given  us,  and  we  are  going  to  seat  the  second  panel.  And 
ibr  the  second  panel,  don't  be  dismayed  by  the  lack  of  bodies  up 
here  because  you  etre  really  testifying  for  the  record,  and  the  staff, 
the  people  that  do  most  of  the  work,  are  here.  And  Mr.  Shimkus 
is  the  \hce  Chairman  of  the  Committee,  and  he  is  going  to  start 
out;  I  am  goii^  to  go  vote.  Thfuik  you  very  much  to  ^  of  you. 
'nunkyou. 

Mr.  Shimkus  [presiding].  We  are  about  ready  to  start.  As  we  let 
the  final  people  get  out  the  door  and  take  their  seats,  we  are  in 
the  process  of  having  our — actually,  our  last  vote  of  today,  so  we — 
I  imagine  we  will  have  members  rotate  back  here  for  Uie  second 
panel.  I  will — ^the  way  I  will  do  is  I  will  introduce  one  of  the  panel- 
ists first.  I  will  do  his  introduction;  do  your  5  minute  opening  state- 
ment— ^your  iull  testimony  is  in  the  record — and  then,  I  will  do  the 
next  introduction.  Instead  of  going  though  the  whole  panel,  I  will 
do  it  one  at  a  time,  so  everybody — we  just  have  to  stage  for — ^who 
we  are  visiting  with.  So  welcome,  and  we  appreciate  your  time  and 
efifort  that  it  took  to  get  here. 

I  would  like  to,  first,  introduce  Mr.  John  Kane,  who  is  the  Senior 
Vice  President  for  Government  Affairs  for  the  Nuclear  Energy  In- 
stitute. Prior  to  joining  NEI,  Mr,  Kime  was  Managing  Director  of 
the  Federal  Relations  at  the  American  Council  of  Life  Insurance. 
I  dont  want  Mr.  Markey  to  have  any  segue  into  that.  Earlier,  he 
was  a  career  naval  officer,  serving  on  6  aircreift  carries  and  4  avia- 
tion squadrons,  whose  last  assignment  was  Director  of  Navy  Liai- 
son, U.S.  House  of  Representatives.  I  won't  hold  that  against  you. 

Mr.  Kane  has  a  bachelor  degree  in  Naval  engineering  fi-om  the 
United  States  Naval  Academy.  I  will  hold  that  against  you,  being 
a  West  Pointer — as  well  as  a  master's  degree  in  systems  manage- 
ment, international  relations,  and  national  securities  strategic 
studies. 

So  Mr.  Kane,  welcome.  You  have  5  minutes.  The  floor  is  yours. 

Mr.  Kane.  Theuik  you,  Mr.  Chairman. 

Mr.  Shimkus.  Naved  Academy:  that  is  what  I  would  expect.  Well, 
the  inference  you  are  making  handled  that  concept,  but— — - 

Mr.  Kane.  We  need  nuclear-powered  microphones  here. 
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STATEMENTS  OF  JOHN  E.  KANE,  ^SNIOR  VICE  PRESIDENT, 
GOVERNMENT    AFFAIRS,     NUCLEAR    ENERGY    INSTITUTE; 
NAVIN  NAYAK,  ENVIRONMENTAL  ADVOCATE,  U.S.  PUBUC  IN- 
TEREST RESEARCH  GROUP;  JAMES  H.  HANCOCK,  JR^  CHAIR. 
LEGISLATIVE    AFFAIRS    COMMTITEE,    NATIONAL    HYDRO> 
POWER  ASSOCIATION;  ANDREW  FAHLUND,  VICE  PRESIDENT 
FOR  RESTORATION  AND  PROTECTION  OF  AMERICAN  RIV- 
ERS; JOHN  E.  SHELK,  SENIOR  VICE  PRESIDENT,  GOVERN- 
MENT  AFFAIRS,    NATIONAL    MINING   ASSOCIATION;   ALAN 
NOGEE,  DIRECTOR,  CLEAN  ENERGY  PROGRAM.  UNION  OF 
CONCERNED  SCIENTISTS;  AND  RHONE  RESCH,  PRESIDENT, 
SOLAR  ENERGY  INDUSTRIES  ASSOCIATION 
Mr.  Kane.  Thank  you  very  much  for  the  chance  to  be  with  you 
today.  I  am  John  I^uie  from  the  Nuclear  Energy  Institute.  The 
NEI  represents  over  270  members,  which  includes  every  U.S.  util- 
ity that  owns  and  operates  a  nuclear  power  plant,  and  we  also  rep- 
resent every  company  that  is  involved  in  helping  forge  the  next 
generation  of  safe,  clean  nuclear  plants. 

What  our  members  do  is  essential  for  America's  prosperity  and 
security.  Today,  our  Nation's  103  reactors  produce  electricity  to 
power  1  of  every  5  U.S.  homes  and  business.  We  do  it  cleanly,  reli- 
ably, and  economically.  We  are  less  expensive  than  a>al,  natural 
gas,  or  oil. 

AJnerica  needs  25  percent  more  electricity  today  tluin  it  did  a 
decade  ago.  We  don't  have  any  more  nuclear  power  plants  now 
than  we  did  then,  but  nuclear  still  produces  the  same  20  percent 
of  America's  electricity  supply,  and  that  is  because  we  dramatical^ 
improved  our  capacity  and  output. 

Many  factors  have  contributed  to  this  nuclear  energy  renais- 
sance, but  the  1992  Energy  Policy  Act  set  the  stage,  and  this  com- 
mittee crailed  it.  You  had  the  wisdom  to  include  a  new  Federal- 
licensing  process  for  new  nuclear  power  plants,  and  it  is  a  good 
one.  Companies  are  testii^  that  totfay,  Btaa  it  will  pave  the  way  for 
new  reactors  in  the  United  States.  AJad  we  need  those  reactors  be- 
cause we  will  need  in  America  50  percent  more  electricity  by  the 
year  2025.  We  will  also  need  emission-free  electricity  to  balance  our 
environmental  concerns.  Nuclear  energy  currently  provides  70  per- 
cent of  that  emission-free  electricity  generation  in  the  United 
States  today. 

How  do  we  meet  the  need  the  future?  It  is  time  for  Congress  to 
provide  an  updated  National  Energy  poUcy.  We  have  to  chart  a 
path  forward  for  diverse  energy  next,  that  both  reduces  our  de- 
pendence on  foreign  sources  and  protects  the  environment.  H.R.  6 
in  the  108th  Congress  did  that.  We  supported  it  Uien;  we  support 
a  similar  approach  this  year. 

What  specific  steps  in  the  new  legislation  can  heh)  siqiport  a  ren- 
aissance in  nuclear  power?  First— there  are  3.  The  nrat  include 
{trovision  for  nuclear  and  other  energy  sources  to  meet  the  chal- 
enges  of  adding  base-load  power  plante,  new  transmission  capa- 
biUty,  and  infrastructure  investment.  Second,  support  investment 
options  that  help  share  the  cost  and  business  risk  of  building  new, 
next-generation  nuclear  power  plante.  And  finally,  appropriate 
funding  and  oversight  keeps  the  Yucca  Mountain  program  on  track. 
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57  sectdcuui  in  H.R.  6  related  to  nuclear  energy.  The  only  section 
we  believe  that  ehould  be  removed  is  section  661,  which  deals  with 
security.  Those  requirements  have  been  met,  and  that  section 
should  be  removed.  We  particularly  applaud  the  previous  con- 
ference report  for  supporting  new  nuclear  plants. 

There  are  several  combinations  of  tools  and  techniques  that  will 
stimulate  construction  in  the  United  States,  and  we  believe  that 
companies  can  best  achieve  these  results  by  pursuing  a  combina- 
tion c^  opticms.  These  would  include  investment  tax  credits,  produc- 
tion tax  credits,  and  accelerated  depreciation.  Specifically,  we  ask 
this  committee  to  look  at  a  loan-guarantee  mechanism  for  a  limited 
number  of  adveince  plants  along  with  a  mix  of  these  tax  incentives. 
The  exact  combination  will  vary  from  company  to  company  and 
ITOJect  to  project.  The  companies  placing  orders  ft-om  new  plants 
need  a  variety  of  options  to  move  forward,  find  we  don't  see  this 
Federal  investment  find  partnering  continuing  forever. 

The  first  few  plfints  of  any  series  of  new  capital-intensive  base- 
load  power  plants  will  need  support.  Then,  once  the  capital  costs 
are  steadied^  out,  we  believe  t^at  after  that  is  done  that  it  will  be 
seen  tiiat  these  are  economically  competitive  and  viable,  and  com- 
panies and  investors  will  finance  the  follow-on  plants  without  any 


Finally,  nuclear  eneiWs  contribution  to  oiu-  future  depends  on 
eCEective  management  of  the  used  fuel  problem.  There  are  several 
steps  the  committee  ceid  take  to  help  us  on  this  issue.  And  that  is 
to  «q>edite  the  EPA's  determination  of  the  radiation-protection 
standard  for  Yucca  Mountain  so  that  delays  in  the  program  are 
limited.  And  second,  reclassify  the  Nuclear  Waste  Fund  receipts 
from  electricity  consumers  to  ensure  that  receipts  are  used  for  their 
intended  purpose,  the  disposal  of  spent  fuel. 

Mr.  Barton,  the  chairmsin  of  the  comzoittee  today,  indicated  in 
his  statement  this  morning  that  he  intended  to  introduce  legisla- 
tion and  work  through  this  committee  to  solve  that  problem,  and 
we  strongly  support  and  applaud  that.  Mr.  Chairman,  we  are  see- 
ing widespread  support  for  nuclear  energy.  Eighty  percent  of  Amer- 
icans that  we  see  in  polls  support  it,  and  we  know  why:  because 
it  is  cleEm,  safe,  reliable,  and  cost  effective.  It  is  the  only  emission- 
free  source  that  we  csin  readily  expand  to  meet  our  Nation's  grow- 
ing energy  needs. 

Our  industry  can  play  an  even  greater  role  in  meeting  this  Na- 
tion's need  while  protecting  our  environment,  but  to  do  so,  we  need 
your  help.  We  need  to  pass  a  comprehensive  energy  bill  that  en- 
ables us  to  continue  providing  Americans  with  clean,  reliable,  af- 
fordable electricity,  stimulate  investmente  in  new  nuclear  plants, 
and  keep  the  Yutxa  MounUun  progrimi  on  track.  Thank  you  very 
much. 

[The  prepared  stetement  of  John  E.  Kane  follows:] 


.  „    „  oppc: 

aMKT  mdiutry'B  perspective  on  this  important  work. 

b  nil  State  of  the  Union  speech  on  February  2,  2006,  President  Bush  t 

phstic  tiiat  tiw  passage  of  comprehensive  energy  tnll  by  the  Congresa  is  long  over- 
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due.  He  stated  that  it  is  imperative  that  we  enact  legislation  that  will  ensure  we 
have  the  energy  we  need  to  support  our  expanding  economy  now  and  in  the  future, 
"including  safe,  dean  nuclear  energy." 

Our  economy  and  h^h  standara  of  living  depend  on  low-cost,  reliable  and  safe 
electricity  generation.  We  encouraze  Congress  to  take  the  final  steps  now  to  enact 
comprehensive  energy  legislation  that  benefits  all  Americans. 

Nuclear  power  is  a  critical  part  of  our  nation's  electricity  supply.  America's  103 
reactors  cleanly  and  rehably  produce  electricity  to  power  one  of  every  five  U.S. 
homes  and  buBinesBee, 

The  nuclear  energy  industry  fijJly  supported  the  H.R.  €  conference  report  of  the 
108th  Congress  that  you  and  your  members  shaped  over  the  past  two  years.  We  un- 
derstand that  this  is  the  starting  point  for  your  deliberationB  in  this  new  Congreea, 
and  we  applaud  your  leadership  in  ^tting  a  bill  throua^  the  House  ezpeditiously. 

"Hiere  are  three  key  steps  that  this  comnutt«e  can  t^e  to  ensure  nndear  power 
remains  a  critical  part  of  a  diverse  electricity  portfolio  that  provides  future  genera- 
tioos  with  dean.  Triable  and  affordable  electricity. 

"nie  three  steps  are: 

•  pass  comprehensive  energy  legislation  that  contains  the  necessaiy  provisions  fbr 

nuclear  energy  and  other  vital  electricity  sources  to  meet  the  challengea  of  add- 
ing baseload  power  plants,  new  transmission  canabiUty  and  other  infi-astructure 

•  support  investment  options  to  share  the  cost  of  tne  buuness  risk  of  building  the 

first  few  next-generation  nuclear  power  plants 

•  consider  several  issues  for  action  m  this  or  subsequent  le^slation  important  to 

the  long-term  viabilitjr  of  nuclear  energy,  including  the  nation's  used  fuel  reposi- 

tAry  at  Yucca  Mountain. 
I^e  mdustcy  backed  H.R.  6,  because  it  helped  provide  the  framework  for  nuclear 
energy's  future  in  the  United  States.  We  strongly  support  similar  legislatian.  in  this 
Congress. 

COMPREHENSIVE  ENERGY  BILL  WOULD  HELP  ENSURE  NUCLEAR  ENERGY'S  ROIB 


■  financial  incentives  to  promote  investment  in  new  nudear  facilities 

■  long-term  reauthorization  of  the  Price-Anderson  Act 

■  funding  authorization  for  key  research  and  development  programs 

•  provisions  that  support  a  stable  regulatory  environment  essential  to  nudear  safe- 

ty and  seciuity 

■  uranium  market  sales  provisions 

■  creation  of  an  assistant  secretary  of  energy  for  nuclear  energy  at  the  Department 

of  Energy 

•  funding  authorization  for  educational  and  training  programs. 

GOVERNMENT-INDUSTRY  PARTNERSHIPS  SUPPORT  NEW-PLANT  INITIATIVES 

America's  electricity  demand  is  expected  to  increase  by  60  percent  over  the  next 
20  years,  according  projections  from  the  Eneigy  Information  Adminiatration.  Nu- 
clear power  is  the  only  emission-free  energy  source  that  can  be  readily  expanded 
to  meet  this  demand. 

The  Detroit  News  recognized  the  need  for  new  nudear  plante  this  week  in  an  edi- 
torial titled  "Put  Nudear  Option  Back  on  the  Table."  In  the  Feb.  14  editorial,  the 
News  said,  "as  natural  gas  prices  continue  to  escalate  and  the  nation  remains  hand- 
cuffed by  the  countries  that  control  the  Uon's  share  of  the  world's  oil,  it's  time  to 
seriously  consider  nuclear  power  again." 

The  industry  has  taken  enormous  strides  during  the  past  few  years  to  explore  al- 
ternatives for  new  nuclear  plants.  Investment  in  new  nudear  generation  is  a  k^ 
priority  for  the  industry.  We  believe  that  it  is  wise  energy  poUcy  to  support  public- 
private  partnerships  in  jumpstarting  the  construction  of  new  nuclear  ^lanto. 

The  H.R.  6  conference  report  induded  several  important  tax  provisions  supportii^ 
investment  in  new  nudear  facihtiea;  the  industry  wc"'"*  "■-'""— ~  "-i—  =~~~  — ™_ 
sions  in  the  biU  you  are  currently  crafting.  However,  ? 
for  these  measures  lies  with  the  tax-writing  committee 

We  would  urge  that  you  examine  the  indusion  of  such  measiu'es  as  an  iai 

tax  credit,  accelerated  depredation,  production  tax  credite  (similar  to  those      

in  Section  46),  or  a  combmation  of  tKese  investmente  tailored  to  the  OMda  of  thoM 
interested  in  building  new  plants.  We  ask  you  to  consider  how  these  meaauns  majr 
augment  a  company's  strategy  to  ttuild  new  nudear  plante,  in  view  of  vaiytng  com- 
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p«litivs  structures  within  energy  companies'  states,  geographic  areas  or  service  ter- 
nbMies. 

nwre  IB,  howeTBT,  one  investment  area  within  the  committee's  jurisdiction:  the 
ban  guarantee.  We  recommend  that  you  consider  fashioning  a  limited  loan  guar- 
antee structure  to  aid  companies  interested  in  pursuing  new  nuclear  plants.  As  with 
other  investment  incentives,  a  loan  guarantee  would  be  available  for  a  very  Umited 
number  of  new,  advanced  plants. IWe  understand  that  there  are  concerns  among 
some  House  members  relating  to  the  possibility  of  default  with  respect  to  loan  guar- 
antees. However,  the  industry  believes  that  the  record  of  performance  of  today's  nu- 
clear power  plants  (including  records  for  production  and  efficiency  in  three  of  the 
past  four  years)  underscores  the  fact  that  nuclear  energy  is  competitive  today  and 
will  remain  so  in  the  future.  The  industry  intends  to  build  new  plants  that  will  be 
hi^ly  efficient  and  profitable. 

We  believe  tttat  companies  can  achieve  the  best  results  by  pursuing  a  combination 
of  optiooa,  inchiding  loan  guarantees,  investment  tax  credits,  production  tax  credits 
and  BGcderBted  depreciation.  The  specific  combination  of  financing  tools  and  tech- 
niques will  vary  mm  company  to  comjpany,  and  from  project  to  project.  But  compa- 
niee  need  a  variety  of  t^taons  to  move  forward  toward  placing  new  plant  orders. 

Dr.  Ivuk  Haldtmado,  an  associate  professor  of  mechanical,  industrial  and  nuclear 
atgineeriiw  at  the  Univeraity  of  Cincinnati,  wrote  Jan,  30  in  The  Cincinnati 
Enquirer  that  'XJoofreas  should  include  the  tax  incentive  in  a  comprehensive  ener^ 
Inll  that^s  awaiting  final  action."  Maldonado  wrote  that  a  tax  credit  (similar  to  cred- 
its for  renewables)  'Srould  block  our  backsliding  into  even  greater  oil  dependency, 
provide  needed  electricity  capacity,  and  help  slow  and  eventually  reverse  the  build- 
up ot  greenhouse  gases." 

The  financing  challenges  for  the  industry  apply  to  the  first  few  plants  in  any  se- 
ries of  new  caiHtal-intensive  baseload  power  plants.  As  first-of-a-kind  capital  costs 
decline,  and  as  investors  gain  confidence  that  the  licensing  process  wcuics  as  in- 
tended, companies  can  finance  subsequent  plants  without  federal  investment. 

Ecniatfy  important  have  been  changes  made  to  the  licensing  process  in  general, 
iriiidi  remove  bureaucratic,  counterproductive  hurdles  and  replace  them  with  com- 
mm-aenBe  objective  criteria.  EnerOT  companies  are  demonstrating  and  testing  the 
new  lieenaing  processes  to  ensure  uiat  they  can  be  completed  in  a  disciplined  man- 
ner with  fall  public  participation  and  to  ensure  no  unnecessary  delays  in  the  licens- 
ing process. 

PRICE -ANDERSON  ACT  RENEWAL 


Qrk  that  would  enable  companies  to  pursue  new 

„ ._i  Price-Anderson  Act.  H.R.  6  called  for  an  indefi- 

a  d  the  Price-^derson  Act;  this  comprehensive  bill  should  include  the 
samepmvision. 

The  portion  of  the  Price-Anderson  Act  that  covers  commercial  nuclear  reactors  ex- 
pired on  Dec  31,  2(n3.  Coverage  for  Department  of  Bnergy  contractors  has  been 
temporarily  extended  through  Dec.  31,  2006.  However,  the  law  provided  a 
"grandfathering"  provision  that  continues  the  coverage  for  the  current  plants  until 
reauthorization.  However,  no  new  plants  will  be  covered  until  Congress  reauthorizes 
the  act. 

'Hie  indnetry  provides  more  than  $10  billion  of  no-fault  insurance  protection  in 
the  unlikely  event  of  a  nuclear  reactor  incident.  The  nation's  electric  utihties— not 
theptdilic  or  the  federal  government — pay  for  this  insurance. 

Ine  federal  government  has  never  paid  a  penny  under  Price-Anderson  for  com- 
merdal  reactor  licensees.  To  the  contrary,  the  federal  government  has  received  $21 
miUim  in  indenmi^  fees  from  utilities.  In  addition,  the  act  has  served  as  a  model 
for  legislation  in  otner  areas,  ranging  from  vaccine  compensation  and  medical  mal- 
practice to  chemical  waste  cleanup. 

More  than  (200  million  has  been  paid  in  claims  and  costs  of  litigation  since  the 
Price-Anderson  Act  went  into  effect,  all  of  it  by  the  insurance  pools.  Of  this  amount, 
appradmately  $71  miUion  has  been  paid  in  claims  and  costs  of  Utigation  related  to 
the  1979  acddent  at  Three  Mile  Island. 

"niia  protection  consists  of  two  levels.  The  primary  level  provides  liability  insur- 
ance Goverage  of  $300  million.  If  this  amount  is  not  sufficient  to  cover  claims  arising 
from  an  acddent,  the  second  level — secondary  financial  protection — applies.  For  the 
second  level,~eBcb  nuclear  plant  must  pay  a  retroBpective  premium,  equal  to  its  pro- 
portionate shore  of  the  excess  loss,  up  to  a  maximum  of  |l00.6  million  per  reactor 
per  irliltTrt.  TUm  includes  a  $95.8  miUion  premium  and  a  5  percent  surcharge  that 
m^  be  i^iUed,  if  nee«led,  to  legal  costs. 
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NUCLEAR  GNERGV  RESEARCH  AND  DEVELOPMENT 
The  oudear  energy  induBtry  was  especially  pleased  with  the  far-reaching  nature 
of  the  proviaionB  in  H.R.  6  focused  on  research  and  development  of  new  nuclear 
power  Byatems.  The  induatiy  expects  to  begin  building  new  nuclear  plants  and  fur- 
ther improving  the  performance  of  nuclear  power  plants  throughout  the  next  two 
decides. 

New  technologies  that  will  emeree  during  that  time  frame  will  improve  efBdency 
and  safely.  Based  on  projectdons  for  the  growth  of  electricity  demand,  we  will  re- 
quire greater  electricity  production  in  all  sectors,  and  nuclear  enei^  must  play  an 
integral  role  in  our  future  national  energy  portfolio. 

Previous  leeislatiDn  authorized  funding  for  the  following  nuclear  energy  researdi 
programs,  including: 

•  the  Nuclear  Energy  Besearch  Initiative,  which  is  focused  on  future  reactors 

•  the  Nuclear  Energy  Plant  Optimizatitm  pn^ram,  aimed  at  increasing  efGciency 

of  existing  reactors 

■  Nuclear  Power  2010,  DOE'b  initiative  to  begin  work  on  new  reactors  by  the  end 

of  the  decade 

•  the  Generation  IV  Nuclear  Energy  Systemis  initiative,  which  aupports  woA  on  ad- 

vanced reactor  desi^ 

•  Nuclear  Hydrogen  Initiative,  for  research  into  reactor  designs  (or  large-scale  hy- 

drogen production 

■  Nuclear  ufrastructure  Support,  which  focuses  on  maintaining,  upgrading  and 

modifying  existing  nuclear  fadlities,  as  well  as  building  new  fcK^ties. 
The  conference  report  established  funding  for  an  advanced  nuclear  fuel  recyding 
pn^ram,   aimed   at  developing  proliferation-resiBtant   nuclear  fuel   re<^ling   and 


STABLE  REGULATORY  ENVIRONMENT  ESSENTLU.  TO  NUCLEAR  SAFETY  AND  SECURITY 

As  the  industiy  plans  an  increasingly  important  role  in  meeting  our  eleclriuily 
generation  needs,  it  is  essential  that  we  streamline  regulatory  processes  so  they  are 
responsive  and  safe  as  possible.  A  stable  regulatory  environment  also  builds  con- 
fidence within  the  financial  community — a  necessary  condition  for  companies  seek- 
ing financing  for  new  plant  projects. 

With  almost  3,000  reactor-years  of  experience,  nuclear  enerp^a  safely  perform- 
ance over  the  past  10  years  is  virtually  unparalleled  in  American  industry.  If  we 
look  at  reactor  performance  and  lost-time  accident  rates,  nuclear  plants  are  among 
the  safest  places  to  work  in  the  entire  industrial  sector.  We  want  to  extend  this 
safety  record  under  a  stable,  predictable  regulatory  process. 

We  thank  this  committee  for  its  role  in  helping  bring  safety-focused  r^ulations 
to  NRC  reactor  oversi^t.  By  appl^g  these  same  principles,  we  can  achieve  a  Geut 
and  predictable  licensing  process  for  new  plants  and  the  repository  at  Yucca  Moun- 

Reguiation  for  today's  reactors  has  experienced  a  sea  change  over  the  past  five 

Csars.  First  thought  to  be  too  comphcated,  safety-focused,  penonaance-ba»ed  ron- 
ton' concepts  are  now  commonplace  in  the  Nuclear  Regulatory  Commission  re- 
visea  reactor  oversight  process. 

Today,  three-quarters  of  U.S.  reactors  are  in  the  NRC  green  categtny,  t^  top 
level  of  regulatory  performance.  Meanwhile,  there  are  relatively  fbw  "white"  inspec- 
tion findings  and  performance  indicators — die  next  level  of  increased  regulatory  at- 
tention— across  all  plants. 

That's  an  excellent  level  of  safety  performance,  and  one  we  need  to  maintain  if 
we  want  the  same  safety-focused  regulatory  concepts  applied  to  new  reactors.  Sta- 
bility and  ohjective  measures  of  performance  in  regulation  have  been  instrumental 
in  achieving  this  record. 

"The  H.R.  6  conference  report  contained  a  number  of  provisions  related  to  safe^ 
and  security  in  the  regulatory  regimes.  The  industry  found  these  proviaions  gwi- 
erally  workable.  However,  we  Iieiieve  Section  661  should  be  eliminate,  from  the  new 
bill,  since  that  action  has  been  completed  to  the  satisfaction  of  the  Nudear  Regu- 
latory Commission. 

URANIUM  FUEL  MARKET  PROVISIONS 
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&ir  price.  There  are  several  important  sections  in  H.R.  6  that  would  make  the  mar- 
ket more  stable-  and  competitive.  In  addition,  there  ts  a  provision  to  create  more 
Gompetitioa  in  tiie  enrichment  market.  This  is  good  public  policy  and  should  remain 
in  a  comprehensive  energy  bill. 

NEW  ASSISTANT  SECRETARY  OF  ENERGY  FOR  NUCLEAR 

"nte  industry  also  supports  the  provision  that  would  create  an  aesiatant  secretary 
of  energy  for  nuclear  issues.  The  performance  record  and  output  of  the  current  fleet 
has  shown  that  nuclear  energy  must  remain  a  part  of  America's  the  fiittire  elec- 
tricity generation.  Elevating  this  position  at  the  Department  of  Energy  from  the  di- 
rector to  assistant  secretary  level  is  an  overdue  recognition  of  the  position  of  nuclear 
power  in  our  nation's  energy  future. 

PERSONNEL  AND  TRAINING 

The  industry  supports  provisions  included  in  previously  proposed  legislation  that 
fimd  educational  efforts  for  the  energy  industry  in  the  personnel  and  training  sec- 
tion. These  initiatives  also  endorsed  partnerships  with  Questional  institutions  that 
serve  traditionally  underrepresented  groups  in  energy-related  scientific  and  tech- 
nical t^reers,  such  as  historically  black  colleges  and  universities,  Hispanic-serving 
institutions  and  tribal  colleges.  The  industry  strongly  supports  such  efforts. 

INDUSTRY  CALLS  FOR  SUSTAINED  PROGRESS  AT  YUCCA  MOUNTAIN 
The  industry  has  concerns  regarding  Yucca  Mountain,  an  issue  not  addressed  in 
the  H.R.  6  conference  report.  However,  there  are  important  policy  issues  related  to 
Yucca  Mountain  that  must  he  resolved  by  Congress  in  the  first  session  of  the  109th 
Congress,  and  one  issue  that  merits  consideration  during  formulation  of  a  com- 
prehensive energy  bill. 

The  federal  government  has  made  significant  progress  on  the  Yucca  Mountain 
prqect  over  the  past  several  years.  However,  the  government  must  ensure  that  this 
important  project  stays  on  track  so  that  it  is  completed  in  a  timely  and  cost-effective 

This  committee  can  support  this  important  national  initiative  by  considering  the 
following  actions: 

■  expedite  the  determination  of  the  radiation  protection  standard  for  Yucca  Moun- 
tain to  limit  prc^ram  delays 
•  neclassi^  the  Nuclear  Waste  Fund  to  ensure  that  consumers'  money  specifically 
paid  into  a  trust  fund  for  the  construction  of  the  Yucca  Mountain  Pngect  is 
available  to  DOE  when  needed. 

A  2004  federal  court  ruling  determined  that  the  Environmental  Protection  Agency 
must  re-evaluate  its  10,000-year  radiation  standard  for  Yucca  Mountain.  As  a  re- 
sult, some  have  expressed  concerns  that  resolving  the  radiation  standard  may  delay 
the  Yucca  Mountain  project  longer  than  necessary.  The  industry  beUevea  that  Con- 
gress must  exercise  close  oversight  of  steps  to  resolve  the  radiation  protection  stand- 
ard and  take  those  actions  that  may  be  necessary  to  assure  the  process  is  not  un- 
duly delayed. 

The  industry  beUeves  that  the  Committee  should  direct  the  EPA  to  estabUsh  the 
standard  in  an  expeditious  manner  or  institutionalize  the  standard  as  a  matter  of 
policy  that  applies  to  all  hazardous  material,  including  radioactive  roat«rial. 

Aa  the  Yucca  Mountain  repository  moves  toward  fiJl-scale  development,  the  fund- 
ing requiremente  for  the  project  will  increase  significantly.  Congress  must  reform 
the  funding  process  for  Yucca  Mountain  so  that  DOE  can  move  forward  to  complete 
this  pngect. 

Congreea  astablished  the  federal  Nuclear  Waste  Fund  in  1982.  It  is  funded  by 
electricity  customers  to  pay  for  the  disposal  of  used  nuclear  fuel  from  commercial 
power  plants.  The  fund  should  be  used  for  this  purpose,  and  income  into  the  fund 
should  be  available  when  needed  by  DOE,  subject  to  congressional  oversi^t. 

Electricity  consumers  have  paid  more  than  $24  billion  in  fees  to  the  Nuclear 
Waste  Fund,  which  is  growing  by  about  $1  billion  per  year.  The  fund,  if  used  as 
intended,  will  pay  for  disposal  of  used  nuclear  fuel  fnim  the  nation's  commercial  re- 
actors. The  current  budgetary  process  takes  consumer  money  from  the  Nuclear 
Waste  Fund  and  uses  it  in  other,  unrelated  areas.  Congress  should  reform  this  proc- 
ess to  enanre  that  this  money  is  used  for  its  expressed  purpose;  the  Yucca  Mountain 
program- 
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CONCLUSION:  NUCLEAR  ENERGY  IS  VITAL  TO  AMERICA'S  ENERGY  FUTURE 

Nuclear  energy  supplies  clean,  reliable,  affordable  and  safe  electricity  and  is  the 
only  emission-free  source  tfaat  can  be  readily  expanded  to  meet  our  natdcxi's  growing 
energy  needs.  For  these  reasons,  there  is  widespread  support  for  nuclear  power  re- 
maining Etn  essential  part  of  our  diverse  energy  mix.  The  industry  believes  passage 
of  comprehensive  energy  legislation  that  addresses  the  future  of  nuclear  energy,  in- 
cluding support  for  new  plants  and  Yucca  Mountain,  is  critical  to  this  effort. 

Electricity  produced  by  America's  nuclear  power  plants  over  the  past  50  yearn  has 
played  a  key  role  in  the  growth  and  prosperity  of  our  country.  Nuclear  energy  is 
America's  second-largest  electricity  source,  and  increased  production  from  today^  re- 
actors alone  has  met  one-quarter  of  the  nation's  electricity  demand  growth  over  the 
last  decade. 

Now,  nuclear  power  is  poised  to  play  an  even  greater  role  in  America's  energy  fu- 
ture. Energy  companies  are  partnering  with  the  federal  government  to  explore  pos- 
sibilities for  construction  of  next-generation  nuclear  plants,  just  be  the  government 
joined  industry  to  make  the  first  commercial  plants  a  reality  50  years  ago. 

During  the  past  decade,  electricity  production  at  America's  nuclear  power  plants 
has  increased  dramatically  even  though  no  new  plants  have  been  buUt.  Between 
1994  and  2004,  nuclear  plant  production  increased  by  the  equivalent  of  18  addi- 
tional 1,000-megawatt  plants  operating  at  90  percent  capacity — primarily  from  in- 
creased efficiency.  In  the  past  four  years,  the  NKC  haa  approved  2,300  mwawatts 
in  power  uprates,  with  another  1,100  megawatts  in  uprates  under  review.  In  addi- 
tion to  building  new  nuclear  plants,  energy  companies  will  continue  to  seek  ways 
to  safely  increase  the  capacity  of  today's  reactors. 

Nuclear  power  has  a  relatively  small  environmental  impact  compared  to  other  en- 
ei^  sources.  One  of  the  most  important  environmental  advanta^  is  that  nuclear 
power  plants  produce  no  harmful  air  emissions  in  the  process  of  producing  elec- 
tricity. Nuclear  power  plants  produce  electricity  that  otherwise  would  be  supplied 
by  oil-,  gas-  or  coal-firea  generating  capacity,  and  thus  prevent  the  emissions  associ- 
ated with  that  fossil-fueled  capacity.  As  a  result,  U.S.  nuclear  plants  prevented  the 
discharge  of  an  estimated  700  million  metric  tons  of  carbon  dioxide  into  the  atmos- 
phere in  2004.  This  amount  equals  the  carbon  dioxide  released  from  nearly  all  U.S. 
passenger  cars  combined. 

Nuclear  energy  also  is  essential  for  a  strong  and  vibrant  economy.  Compared  to 
other  fuel  sources,  uranium  fuel  for  nuclear  plants  is  abundant — readily  available 
from  stable  sources — and  affordable.  Nuclear  energy's  significant  role  in  Uie  energy 
sector  relieves  pricing  pressure  on  natural  gas  and  other  fiiel  sources  used  to  gen- 
erate electricity,  and  could  take  the  pressure  off  the  high  costs  of  natuisl  gas. 

More  must  be  done  to  ensure  that  nuclear  power  can  help  meet  our  nation's  grow- 
ing energy  demand  and  balance  our  energy  portfolio  over  the  next  half  century, 
while  protecting  our  air  quahty. 

The  industry  strongly  urges  Congress  to  pass  comprehensive  energy  legialatioo 
"    ■  ■'     '       -      ■'    ■        ■  ^des  today  and  helps 


that  recognizes  the  benefits  that  nuclear  energy  provides  today  and  helps  pave  the 
way  for  an  expanded  role  in  America's  energy  future. 
Thank  you  for  the  opportunity  to  testify  before  this  CoDunittee. 

Mr.  SiMKUS.  Thank  you.  Now,  I  would  like  to  turn  to  Mr.  Navin 
Nayak,  Environmental  Advocate  with  U.S.  PIR,  has  authored  nu- 
merous fact  sheets  and  report  for  U.S.  PIR.  Before  joining  tiieir 
staff  in  2003,  Navin  worked  with  the  World  Wildlife  Fund  in  Can- 
ada and  received  his  master's  degree  in  environmental  studies  front 
New  York  University  in  2000  and  his  bachelor's  of  science  from 
McGill  University  in  1997.  Your  full  testimony  is  submitted  for  the 
record.  You  have  5  minutes,  find  welcome. 

STATEMENT  OF  NAVIN  NAYAK 

Mr.  Nayak.  Thank  you  very  much.  Again,  as  you  mentioned,  I 
am  with  the  U.S.  Public  Interest  Research  Group;  we  are  the  na- 
tional advocacy  ofiice  for  the  State  PIRGs.  The  State  PIRGs  are 
State-based  advocacy  groups  that  work  on  environmental,  good  gov- 
ernment and  consumer  issues.  We  appreciate  the  opportunity  to 
speEik  today,  and  we  hope  and  expect  that  our  view  and  tJtie  view 
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of  other  citizen  groups  will  be  considered  as  Congress  moves  for- 
w£ird  and  this  o>niinittee  moves  forward  with  eneri^  legislation. 

Before  I  get  to  the  nuclear  provisions,  I  would  l^e  to  just  speak 
briefly  about  the  kind  of  energy  bill  that  we  would  like  to  see.  I 
think  we  agree,  as  I  am  sure  all  Members  of  Congress  do,  with  the 
President's  desire  for  a  reUable  supply  of  affordable,  environ- 
mentally responsible  energy.  The  primeiry  goals  of  imy  energy  pol- 
icy should  be  to  make  our  Nation  more  secure  and  less  dependent 
on  foreign  energy  to  reduce  the  enei^  costs  to  all  consumers  and 
to  minimize  the  harmful  public  health  impacts  and  environmental 
impacts  of  energy  production  and  consumption.  I  beheve  that  we 
are  aU  united  on  those  goals. 

Unfortunately,  the  ener^  bill  that  the  President  supports,  that 
the  Congress  tried  to  pass  last  year,  which  was  twice-rejected  by 
the  Senate,  which  is  very  similar  to  the  one  currently  introduced 
aa  a  discussion  draft,  would  fail  on  all  accounts.  According  to  the 
Department  of  Enet^s  own  analysis  by  the  Ener^  Information 
Administration,  under  the  energy  bill,  the  U.S.  would  increase  ite 
imports  of  foreign  oil  by  85  percent.  Far  from  making  us  more  se- 
cure and  independent,  the  energy  bill  would  make  us  less  secure 
and  more  dependent  on  foreign  sources  of  energy  than  we  are 
today. 

FiiUiermore,  the  EIA  concluded  the  energy  bill  would  have  no 
change  in  production,  consumption,  or  prices.  When  the  Depart- 
ment of  Energy's  own  analysis  concludes  that  the  energy  bill  will 
not  help  consumers  or  reduce  our  Nation's  dependence  on  foreign 
oil,  it  is  time  for  Congress  to  reverse  course  and  move  toward  an 
energy  poU<^  that  makes  us  genuinely  safe  and  more  secure. 

The  3  things  I  would  highdight,  very  quickly,  in  terms  of  an  en- 
ergy policy  we  would  like  to  see,  as  I  mentioned,  ener^  policy 
should  reduce  our  dependence  on  foreign  oil.  The  National  Commis- 
sion on  Energy  Policy,  which  included  representatives  from  Exelon, 
from  labor  and  from  sm  environmental  group,  recommended  that 
we  reduce  our  dependence  by  3  to  5  million  barrels  per  day  by 
2025.  That  would  reduce  our  dependence  by  15  percent. 

Another  component  should  be  substantially  increasing  our  in- 
vestment in  renewable  energy.  The  oil,  gas,  coal,  and  nuclear  in- 
dustries have  received  $500  biUion  in  Federal  subsidies  over  the 
last  50  years,  whereas  renewables  have  received  about  25  billion. 
Eighteen  Stotes  have  passed  renewable  energy  standards  which 
would  substantially  increase  their  investment  in  renewable  energy. 
We  have  released  a  report  today,  which  coincides  with  many  other 
reportef  showing  that  investing  in  renewable  energy  would  create 
jobs,  save  consumers  money,  reduce  our  dependence  on  natural  gas, 
and  provide  substantial  environmental  benefits. 

And  the  last  component,  very  quickly,  is  to  address  the  concern 
around  global  WEirming.  Today,  as  the  Kyoto  Protocol  takes  effect, 
137  other  countries  are  moving  forward,  and  we  have  not. 

I  will  spend  the  remainder  of  my  testimony  talking  about  our 
concerns  on  the  nuclear  provisions.  Nuclear- power  is  not  safe.  It  is 
not  economical.  It  is  not  reliable,  and  it  is  not  necessary.  All  as- 
pects of  the  nuclear  fuel  cycle  pose  a  risk  to  humans  and  the  envi- 
ronment, and  nuclear  power  generates  long-Uved  radioactive 
wEistes  for  which  there  is  no  safe  solution. 
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With  103  reactors,  the  U.S.  produces  nearly  twice  es  much  nu- 
clear waste  as  any  other  countiy,  creating  the  largest  nuclear 
waste  disposal  problem  in  the  world.  And  no  countiy  in  the  world 
has  yet  found  a  permanent  Bolution  to  this  problem.  We  have  not 
built  a  plant,  as  Mr.  Kane  referenced,  in  nearly  30  years,  find  the 
energy  bill  would  very  well  be  the  most  consorted  efibrt  to  a  nu- 

The  2  things  I  would  highhght:  since  the  mid-1970'8,  the  U.S. 
has  kept  a  very  strong  policy  of  separating  coLjmercial  reactors 
from  the  creation  of  plutonium.  And  for  the  last  2  decades,  we  have 
had  a  policy  against  reprocessing  waste  from  commercial  reactors. 
The  advanced  fuel  cycle  recycling  program,  which  is  funded  sub- 
stantially in  the  energy  bill,  specifically  reverses  this  decade-long 
U.S.  poliQ'  eigainst  reprocessing  commercial  waste.  For  security, 
economic,  and  enviromnental  reasons,  we  urge  Congress  to  end 
funding  for  that  program. 

And  then,  my  second  point  I  will  raise  is  around  the  economics. 
Nuclear  power  would,  quite  simply,  would  not  exist  in  this  country 
if  were  not  for  the  enormous  subsidies  paid  for  by  rate  payers  and 
taxpayers.  From  over  $70  billion  in  research  and  development  sub- 
sidies to  a  special  taxpayer-backed  insurance  policy,  known  as 
Price  Anderson,  to  unjustified  electricity  rates,  nuclear  power  has 
received  a  substantial  portion  of  Federal  subsidies.  The  energy  bill 
extends  existing  subsidies  and  creates  new  ones,  including,  Eind  I 
will  just  highlight  a  few,  as  much  as  $6  billion  teix  credit,  tuid  this 
would  be  in  addition  to  the  high  cost  that  the  energy  bill  already 
had.  The  estimation  last  year  was  that  the  energy  bill  would  cost 
$26  billion  in  tax  credits.  That  did  not  include  that  $6  billion  tax 
credit  that  would  have  taken  effect  if  the  energy  had  passed  and 
the  nuclear  power  plants  were  built.  In  addition  to  that,  a  $1  bil- 
lion subsidy  to  build  a  reactor  in  Idaho,  as  weU  as  an  extension  for 
another  20  yezirs  of  the  Price  Anderson  Act,  which  substantially  re- 
duces the  costs  of  industry  in  the  fact  that  they  do  not  have  to  go 
on  the  private  market  to  obtain  insurance. 

In  conclusion,  I  would  just  like  to  say  that  we  do  need  to  address 
the  serious  energy  problem  facing  this  country.  From  reducing 
costs  to  reducing  oiu*  dependence  on  foreign  oil  to  reducing  the  pvAy 
lie  health  and  environmental  impacts.  We  cfuinot  continue  to  the 
same  things  we  have  done  for  50  years  and  expect  different  results, 
nor  can  we  ignore  this  problem  and  pass  an  unstable  energy  future 
onto  our  children.  Congress  needs  to  address  our  energy  problems 
and  move  us  to  a  genuinely  safe  and  secure  energy  future.  And 
again,  I  appreciate  ^e  opportimity  to  speak  to  you  today. 

[The  prepared  statement  of  Navin  Naysik  follows:] 


Good  morning,  my  name  is  Navin  Nayak  and  Fm  an  Environmental  Advocate 
with  the  U.S.  Public  Interest  Research  Group,  or  U.S.  PIRG.  U.S.  PIRG  is  tfae  na- 
tiimal  office  for  the  State  PIRGs.  which  are  environmental,  goodgoveminaiit  and 
consumer  advocacy  groupa  active  around  the  country.  The  State  FntG«  have  man 
than  300,000  members  acroae  the  countiy.  I  appreciate  the  opportunity  to  apeak  bft> 
fore  the  Committee  and  to  present  our  views  on  the  enei^  biO  before  Congran.  We 
hope  and  expect  that  our  views,  and  the  views  of  other  citizen  groupa,  will  be  n- 
flected  in  the  final  bill. 
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;;  for  a  clean  affordable  and  safe 

Our  fp>al  ia  to  reduce  America's  dependence  on  fossil  ftiels  and  nuclear  power  by 
mcreasing  our  production  of  clean  renewable  energy  and  the  effiden<7  of  our  energy 
system. 

We  a^-ee,  as  Tm  sure  all  Members  of  Congress  do,  with  the  President's  desire  for 
a  "reliable  supply  of  affordable,  environmentally  responsible  energy."  The  primary 
goals  of  energy  policy  should  be  to  make  our  nation  more  secure  and  less  dependent 
on  fbre^  energy,  to  reduce  the  energy  costs  on  all  consumers — residences,  commer- 
cial, industrial — and  to  minimize  thenarmfiil  public  health  and  environmental  im- 
pacts of  enerey  production  and  consumption.  I  believe  that  we  are  all  united  in 
wanting  to  achieve  these  goals. 

Unfortunately,  the  enei^  bill  that  the  President  supports,  and  Congress  tried  to 
pass  last  year  (H,R.6).  which  is  similar  to  the  2006  Energy  Poli<?  Act  recently  intro- 
duced in  the  House,  would  fail  on  all  counts.  According  to  the  Department  of  Ener- 
gy's analytical  regency — the  Energy  Information  Administration  (EIA) — under  the  en- 
' — y  biU  the  U.S.  would  increase  its  imports  of  foreign  oil  by  85  percent.'  Far  from 
"e  secure  or  more  independent,  the  energy  bill  would  make  us  less 
e  dependent  on  foreign  sources  of  enerey  than  we  are  today.  Further- 
more, the  EIA  concluded  that  under  the  energy  bill  "changes  to  production,  con- 
sumption and  prices  [would  be]  negli^ble."  In  addition  to  increasing  America's  de- 
pendence on  foreign  oil,  the  energy  toll  would  provide  no  relief  to  consumers  and 
tnisinesses.  From  an  economic  and  consumer  perspective,  the  Department  of  Ener- 
gy's analysis  concludes  that  the  energy  bill  would  be  completely  ineffectual. 

When  the  Department  of  Energy's  own  analysis  concludes  that  the  enei^  bill  will 
not  help  consumers  or  reduce  our  dependence  on  oil,  it  is  time  for  Congress  to  re- 
verse course  and  move  towards  an  energy  policy  that  will  make  us  genuinely  safe 
and  secure. 

AN  ENERGY  POLICY  THAT  WORKS 

Fortunately,  there  is  no  shortage  of  solutions  and  polides  that  can  meet  the  goals 
cf  a  good  energy  policy.  I  would  like  to  highlight  just  3  provisions  that  should  be 
integral  to  an  energy  policy  that  moves  America  forward— all  of  which  are  lacking 
in  the  current  energy  bill. 
1)  Bedwxd  Dependence  on  Oil 

a  to  the  EIA,  the  Unit«d  States  consumed  19.61  miUion  barrels  of  petro- 


yer  day  in  2002.  This  is  projected  to  grow  to  28.3  million  barrels  per  day  bv 

2026  if  we  do  not  take  actiim.  Moreover,  t£e  U.S.  only  possesseB  3  pen«nt  of  aU 
known  oil  reserves  in  the  world,  and  the  EIA  predicts  that  ^ter  peaking  in  2008, 
domestic  crude  oil  production  will  decrease  to  5.93  million  barreb  per  day  in  2010. 
CmifraBfl  must  deal  with  the  country's  oil  deficit  by  reducing  Amenca'a  dependence 
on  oil;  we  cannot  imore  this  problem  and  pass  an  unstable  energy  fiiture  on  to  our 
children.  Simply  calling  for  increased  drilling  on  public  and  private  lands  would  do 
nothing  more  than  delay  the  inevitable  need  to  reduce  our  dependence  on  oil. 

The  Natitmal  CtunmiBsion  on  Energy  Policy,  which  included  representatives  from 
industry,  labor  and  an  environmental  group,  recommended  that  we  set  a  national 
goal  rf  reducing  our  dependence  on  oil  by  3-5  million  barrels  per  day  by  2025.  This 
would  cut  America's  oil  d^rendence  by  nearly  16  percent  of  projected  levels  in  2025. 
Hie  Natioaal  Academy  of  sciences  concludea  that  it  is  economically  feasible  to  dou- 
Ue  the  ^Edency  of  our  vehidea  in  the  next  10  years  using  ensting  technology;  this 
would  allow  cars  to  get  40  mpg  and  would  reduce  America's  dependence  on  oil  by 
4  mfllion  barrels  per  day  by  2020.  The  energy  bill  before  Congress  would  move  us 
in  the  opposite  direction,  increasing  U.S.  imports  of  oil  by  86  percent.  If  Congress 
is  sincere  about  mailing  this  countn  more  secure  and  safe,  it  must  include  a  provi- 
sion that  will  set  a  strong  enforceable  standard  for  reducing  America's  dependence 


'e  Energy  Standard 

According  to  the  Energy  Information  Administration,  the  U.S.  has  the  technical 
potential  to  generate  four  times  our  total  current  electridty  use  from  renewable  en- 
ergy. Currently,  only  2  percent  of  our  electrid^  comes  from  sources  such  as  wind, 
somr,  geothermal  and  biomass,  and  more  than  90  percent  of  the  country's  electridty 
comes  from  polluting  and  dangerous  sources  of  enei^  such  as  nuclear,  coal,  oil  and 
gaa.  Investing  in  renewable  energy  would  avoid  the  negative  public  health  and  envi- 

'  ht^://www.eia.  doe.  gov/[>iaPBervicerpt/pceh'pdCan)iBn2004)02.  pdf 
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tative  source  on  ^obal  wanning,  am(»g  the  changea  that  could  occur  include  sea 
level  riM  of  up  to  three  feet  by  2100;  heat  wavesi  droueht;  increasing  intense  trop- 
ical Btorma;  loss  of  plank  and  animal  spedea;  decreaaed.  crop  yields;  decreaaed  water 
availability;  and  the  spread  of  infectious  diseases.'' 

The  first  aigns  of  glcbal  warming  are  already  evident  in  the  U.S.  and  worldwide. 
For  instance,  in  Montana's  Glacier  National  Park,  the  largest  ^aders  are  only 
about  one-third  the  size  they  were  in  1850,  and  many  small  mountain  glaciers  have 
diaappeai«d  completely.  The  area  of  the  park  covered  by  glaciers  declined  by  73  per- 
cent mnn  1850  to  1993,  and  scientists  estimate  that  the  park's  glaciers  wilt.dis- 
appear  entirely  by  2030.  Meanwhile,  average  summer  temperatures  in  the  park 
have  increBsed  by  about  l.S*^  F  since  1900.^ 

Along  the  Atlantic  coast,  nine  hurricanes  struck  the  U.S.  in  2004,  causing  exten- 
sive damage  estiroated  at  more  than  $43  billion.^  According  to  the  NatiouEd  Oceanic 
and  Atmospheric  Administration,  the  intensity  of  hurricaneH  increases  as  levels  of 
atmospheric  carbon  dioxide  increase.^  Across  the  Atlantic,  a  landmark  study  re- 
cently ibund  that  human  influences  on  the  climate  system  more  than  doubled  the 
risk  of  a  heat  wave  like  the  one  that  killed  22,000  to  35,000  Europeans  in  2003.io 

Rqnd  dimate  chan^  in  the  Arctic  'provide  an  early  indication  of  the  environ- 
mental and  Bodetal  significance  of  global  warming,"  according  a  m^or  2004  inter- 
national raptHTt  oommiasioned  by  the  U.S.  and  seven  other  nations  with  Arctic  terri- 
tdtrji  The  already  extensive  melting  of  gladers  and  sea  ice,  thawingof  permafrost, 
ana  shifts  in  ocean  and  atmospheric  conditions  will  have  profound  enects  on  native 
communities,  wildlife,  and  local  economies.  For  instance,  the  average  extent  of  sea- 
ice  cover  in  the  summer  has  declined  by  15  to  20  percent  in  the  last  30  years. 
Among  other  impacts,  the  reduction  in  sea  ice  "will  drastically  shrink  marine  habi- 
tat for  polar  bears,  ice-inhabiting  seals,  and  some  seabirds,  pushing  some  species 
to  extinction." '2  The  report  concludes  that  some  continued  warming  is  inevitable 
^ven  the  buildup  of  carbon  dioxide  but  says  that  the  "speed  and  amount"  of  warm- 


e  liie  threat,  calling  for  more 

-'      ■-  -^^^^^      n  vol- 


tmtar^  indudry  initiatives  to  merely  reduce  the  rate  of  increase  in  global  warming 
pmiamnna  Moreover,  Congress  is  pushing  an  energy  policy  that  would  do  nothing 
to  cap  emissions  of  ^obal  worming  pollution  and  would  in  fact  increase  our  depend- 
ence on  the  fossil  mels  responsible  for  the  problem.  We  urge  Congress  to  inclade 
a  mandatory  cap  on  carbon  emissions  similar  to  the  Gilchrest-Olver  proposal  intro- 
duced in  the  House. 

To  make  America  more  secure  and  move  us  toward  energy  independence.  Con- 
gress must  include  these  three  critical  provisions  in  any  comprehensive  enei^  legis- 
lation. Iliese  provisions  are  certainly  not  an  exhaustive  list;  for  example,  we  should 
also  increase  energy  efRdency  standards  and  incentives  for  appliances,  homes  and 
buildings,^  and  create  mandatoiv  reliability  standards  for  the  electridty  grid.  Reduc- 
ing America's  ^pendence  on  oil,  substantially  increasing  our  production  of  dean  re- 
newable enei^,  and  addressing  the  threat  of  global  wanning  should  be  the  nec- 
Msaiy  pillara  upon  which  any  ener^  bill  is  built. 

The  energy  hill  currently  before  Uiis  Committee  and  which  Congress  rejected  last 
year  would  indude  none  of  these  positive  steps  forward.  In  fact,  Uie  energy  bill  in- 
dudes  severBl  barmfiil  provisions  that  will  weaken  landmark  environmental  laws 
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We  are  concerned  that  utili^  deregulation  and  new  ownership  of  reactors  may  in- 
crease risks  of  accidents  because  of  increased  pressure  to  run  the  plants  closer  to 
the  margin.  This  risk  is  hei^tened  by  the  fact  that  the  103  operating  reactors 
around  Uie  country  are  deteriorating  with  age  more  quickly  than  espected.  Even 
Vice  President  Cheney  acknowledged  the  aging  problem  on  the  television  show 
"Hardball"  (March  21,  2001):  "[Tloday  nuclear  power— produces  20  percent  of  our 
electricity,  but  that's  going  to  go  down  over  time — because  some  of  tiieae  plants  are 
wearing  out."  Despite  industiya  claims  that  nuclear  power  is  "safe,"  at  least  ten  ex- 
isting reactors  have  ezperiendug  aging-related  shutdowns  since  January  2000.'° 
"nte  events  at  the  Davis-Besse  reactor  in  Ohio  highlight  the  seriousueBs  of  the  prob- 
lem renudinE  the  safety  of  nuclear  reactors. 

In  November  of  2001,  the  Nuclear  Regulatory  Commission  (NRC)  allowed 
FirstEnergy,  the  owner  of  the  Davis-Besse  plant  in  Ohio  to  ignore  warning  signs, 
then  delay  a  shutdown  for  three  months.  Inspectors  found  a  six-inch  hole  in  the  re- 
actor cover  that  had  only  millimeters  left  until  it  breached  the  cover.  According  to 
interviews  with  NRC  personnel,  the  agency  backed  down  from  issuing  a  safety-re- 
lated shutdown  order  after  FirstEnergy  areued  vigorously  against  a  shutdown  at 
Uiat  time  because  they  didn't  want  bad  publicity  nor  a  drop  u  their  financial  rat- 
ings. At  least  one  NRC  employee  felt  that  the  company  withheld  important  informa- 
tion about  evidence  of  serious  corrosion.'^  The  NRC's  decision  to  let  the  plant  oper- 
ate and  rake  in  profits  a  few  months  longer  even  with  evidence  of  serious  problems 
jec^ardizBd  the  health  and  safety  of  the  surrounding  commimities.  First  Energy  is 
currently  under  a  grand  jury  investigation  related  to  the  events  at  Davis-Besse, 
Bveate  such  as  these  underscore  the  severe  security  risk  posed  by  nuclear  power 


nutonium,  an  element  that  can  only  be  produced  in  nuclear  reactors,  is  the  mate- 
rial of  choice  for  nuclear  weapons.  All  reactors  produce  it,  hut  it  must  be  separated 
from  hi^ily  radioactive  irradiated  fliel  before  it  can  be  used  in  weapons.  This  sepa- 
ration process  is  known  as  "reprocessing."  For  at  least  two  decades,  the  United 
StatAS  has  had  a  policy  against  reprocessing  waste  fkim  commercial  nuclear  reactors 
and  not  allowing  plutonium  to  be  used  as  tuet  in  nuclear  reactors  to  prevent  the 
praliferatioQ  of  weapons-usable  material. 

Tbe  Advanced  Fuel  Recychng  Program  specifically  reverses  the  decades-long  U.S. 
polity  against  reprocessing  conunercial  nuclear  waste.  It  advocates  reprocessing 
commercial  nuclear  fuel  and  using  several  types  of  reactors  to  allegedly  reduce  the 
volume  and  toxicity  of  the  waste, 

A  January  2003  report,  entitled  "Report  to  Congress  on  Advanced  Fuel  Cycle  Ini- 
tiative: The  Future  Path  for  Advanced  Spent  Fuel  Treatment  and  Transmutation 
Beaeta^,'  admits  that  this  costly  program  will  not  obviate  the  need  for  a  geologic 
repository.  Further  it  contradicts  itself  with  regard  to  nuclear  non-proliferation. 
Fust,  it  claims  that  the  program  can  "destroy"  plutonium  thus  reducmg  the  risks 
itf  this  material  falhng  into  the  wrong  hands. ^°  On  the  same  page,  however,  it  touts 
the  potential  for  a  commercial  nuclear  fiiel  cycle  based  on  the  plutonium  separated 
from  i^aHng  irradiated  fuel — a  program  that  would  dramatically  increase  the  risk 
<^  weapons  materials  falling  into  the  wrong  hands  by  putting  separated  plutonium 


NUCLEAR  POWER  IS  NOT  ECONOMICAL 

Nuclear  power  would  not  exist  in  this  country  today  if  it  v 
Bubeidies  paid  for  by  ratepayers  and  taxpayers.  Originally  touted  as  being  "too 
cheap  to  meter,"  nuclear  power  has  proven  to  ne  too  expensive  to  aftbrd.  The  nuclear 
industry  has  received  the  vast  m^ority  of  energy  research  and  development  fund- 
'  '  '  'lacked  insurance  policy  Known  as  the  Price  Anderson  Act, 

fhim  state  regulators,  enormous  and  unwarranted  bailouts 
taxpayer-funded  nuclear  waste  dump, 
IV  plant  in  thirty  years  because  private 

"UnioD  itf  Concemed  Sdentista,  "AgLog  Nuclear  Plants  and  License  Renewal."  Issue  Brief, 
Hay  22,  2001 
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investors  believe  that  nuclear  power  is  a  risky  and  uneconomical  investment.  Even 
after  fifty  years  of  constant  federal  Bnpport,  the  nndear  industrv  is  incapable  rf 
building  new  plants  on  its  own,  and  since  private  investors  have  shown  disinterest,, 
the  industry  is  now  asking  taxpayers  for  new  handouts. 

DOE  comnuHsioDed  a  report  by  Scully  Capital  called  'business  Case  for  New  Nu- 
clear Power  Plants,"^'  which  concludes  that  existing  t^tpaver  backed  insurance 
{known  as  the  Price  Anderson  Act),  federal  research  and  development  funds  and  ul- 
timately federally-funded  nuclear  waste  program  are  not  enough  to  make  these  new 
reactors  cost-competitive.  Instead  it  recommends  a  mind-bc^Ung  suite  of  new  sub- 
sidies including:  a  federal  energy  credit  program,  low  interest  loans,  power  purduue 
agreements  (at  up  to  50%  more  than  market  rates),  emissions  credits  and  additionaL 
insurance.  This  report  estimates  that  the  federal  government  would  have  to  spmd 
at  least  $1.5  to  2.76  billion  in  subsidies  to  bring  down  the  capital  costs  of  five  n«w 
nuclear  plants.  This  estimate  does  not  include  any  additional  subsidiea  for  nuclear 
waste  disposal,  siting  and  permitting  the  new  plants.  The  energy  bill  extends  exist- 
ing subsidies  and  creates  new  ones  for  the  nuclear  industry,  1  outline  below  of  few 
of  the  most  unjustified  and  costly  subsidies  below: 

CONGRESS  SHOULD  REMOVE  THE  16  BILUON  TAX  GIVEAWAY 

One  of  the  primary  obstacles  tn  building  new  nudear  power  plants  in  the  U.S. 
is  the  large  upfront  capital  cost  of  plants.  With  investors  uninterested  in  bearing 
the  finandal  nsk.  the  federal  energy  bill  uses  taxpayer  dollars  to  assist  the  indus- 
try. Specifically,  tiie  enerey  bill  provides  the  nudear  industry  with  a  production  tax 
credit  of  1.8  cents  per  kilowatt-hour.  Under  the  proposal,  a  1000  megawatt  (MW) 
nuclear  power  plant  could  claim  an  annual  credit  of  up  to  $126  million  over  an  ei^t 
year  period  for  a  total  of  $1  bOlion  in  federal  support.  The  proposal  allows  for  us 
to  six  1000  MW  plants  to  claim  the  credit,  costing  taxpayers  as  much  as  $6  billion. 
The  Committee  should  strip  this  costly  giveaway  from  the  energy  bill,  particulariy 
within  the  current  budget  climate. 

CONGRESS  SHOULD  REMOVE  THE  $1  BILLION  GIVEAWAY  FOR  THE  IDAHO  REACTOR 

In  addition  to  the  $6  bOhon  tax  credit.  Subtitle  C-Advanced  Reactor  Hydrogen  Co- 
generation  Project — provides  $1,1  billion  to  build  a  nuclear  reactor  at  the  Idaho  Na- 
tional Engineering  and  Environmental  Laboratory  that  would  attempt  to  co-gmexti 
hydrogen.  Spedfically,  the  provision  provides  $500  million  for  construction  and  (635 
million  nlus  such  sums  as  are  necessary  to  research,  develop  and  design  the  new 
plant.  The  federal  government  can  actually  fund  two  teams  for  one  year  to  deveb^ 
a  proposal  for  building  the  reactor.  Furthermore,  the  provision  does  not  even  require 
tiiat  the  plant  achieve  its  intended  goal  of  producing  electridty  fivm  nuclear  power 
and  hydrogen,  "The  overall  project,  which  may  involve  demonstration  of  seteded 
prxiject  objectives  in  a  partner  nation,  must  demonstrate  both  electridty  and  hydro- 
gen production."  It  makes  httle  sense  from  a  poUcy  perspective  to  tie  the  promise 
of  hydrogen  as  a  clean  energy  source  to  the  most  dangerous  and  historically  meet 
expensive  energy  source.  We  urge  Congress  to  remove  this  over-priced  boondog^e. 

CONGRESS  SHOULD  NOT  EXTEND  PRICE  ANDERSON  ACT. 

We  oppose  extension  of  the  Price  Anderson  Act,  which  is  an  unwarranted  tax- 
payer subsidy  to  the  nuclear  industry.  This  law,  passed  in  1957  and  amended  sev- 
eral times  since,  provides  taxpayer-fkuided  insurance  for  the  nudear  industry  in  Uie 
event  of  an  acddent.  In  case  of  an  accident  at  a  nudear  power  plant,  the  industry 
gets  a  guarantee  of  Umited  hability  while  the  pubUc  gets  no  guarantee  of  full  com- 
pensation. Instead  of  having  tJi  purchase  insurance  on  the  private  market — as  other 
countries  have  required  the  industry  to  do — the  nuclear  industi^  in  tiie  U.S.  is  pro- 
vided a  cap  on  their  liabiUty.  This  confers  a  substantial  annual  subsidy  to  the  nu^ 
dear  industry  in  terms  of  foregone  insurance  premiums,  as  well  as  roduced  pay- 
ments in  the  case  of  a  serious  accident.  The  Price-Anderson  Act  also  provides  Uan- 
ket  indemnity  to  Department  of  Energy  contractors,  even  in  cases  of  intentitmal 
misconduct  and  gross  negligence.  Price  ^^nderson  was  passed  as  a  temporary  meas- 
ure that  was  supposed  to  be  phased  out  once  the  industry  established  sufEdent  cm- 
fidence  in  the  safety  of  its  product.  However,  SOyears  later  the  industry  is  still  re- 
questing that  Congress  extend  Price  Anderwin.  Existing  plants  are  alrrady  covered 
undar  ^e  law;  yet  the  industry  is  requesting  an  extension  to  cover  new  plants.  If 
the  industry  is  confident  in  the  safety  of  nudear  power  they  should  be  willing  to 
fully  insure  their  product  instead  of  asking  for  federal  af"""' 
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CONOREBS  SHOULD  OPPOSE  NUCLEAR  RESEARCH  AND  DEVELOPMENT  FUNDING. 

Acccvdiiig  to  the  Congressional  Research  Service,  the  federal  government  provided 
the  nndear  industry  with  more  than  $70  biUion  in  research  and  development  Bub- 
ddies  or  nearly  GOpercent  of  all  federal  energy  research  and  development  funding 
between  1948-98.  We  are  extremely  disappointed  that  the  subcommittee  draft  l^ia- 
lation  indudes  authorization  of  nearly  $2  biUion  in  commercial  nuclear  research  and 
development  subsidieB.  The  Department  of  Energy's  own  studies  show  that  new  re- 
acboB  developed  through  taxpayer-funded  programs  such  as  Generation  IV  and  Nu- 
clear Power  2010  are  not  costH»)mpetitive.^  The  nuclear  power  industry  is  not  a 
new  or  budding  industry;  afl«r  more  than  fifty  years  of  research  and  development 
supp<nt,  it  is  time  to  get  the  industry  off  of  the  federal  dole. 


Nuclear  ^ower  is  not  safe,  not  economic,  and  not  necessary.  Congress  should  do 
everftJiing  it  can  to  protect  the  health  and  safety  of  the  pubhc  as  well  as  taxpayers. 
Nuclear  power  should  be  phased  out  as  quickly  as  possible.  By  setting  strong  energy 
efficiency  standards  for  homes,  buildings,  and  appliances,  and  by  increasing  invests 
menta  in  energy  efficiency,  we  can  reduce  our  electricity  use  in  the  U.S.  by  28  per- 
cent by  2020,  according  to  conservative  estimates.  Instead  of  increasing  federal  sup- 
port for  building  additional  nuclear  power  plants,  we  should  pursue  an  aggressive 
and  affordable  strategy  to  increase  America's  production  of  renewable  energy  and 

CONCLUSION 

n  energy  policy  that  wiU  make  our  nation  n 

the  energy  costs  on  all  con   ..   .  _, 

e  the  harmful  public  health  and  environmental 
sumption.  The  energy  bill  before  Con 
e  for  Congress  to  abandon  the  failed  ei 
pirficieB  of  the  past  century  and  redirect  America's  energy  toward  a  safe,  secure  and 
afFbrdable  fiitore. 

Mr.  Shdhkus.  And  thank  you.  Our  next  panelist  is  Mr.  James 
Hancock,  who  is  a  partner  in  Balch  and  Binghiun's  enei^  section 
and  Chair  of  the  Legislative  Affairs  Committee  on  the  National  Hy- 
dropower  Association.  His  practice  is  focused  primarily  on  the  B- 
censing  and  re-licensing  of  hydroelectric  power  projects  under  Fart 
1  (UF  the  Federal  Power  Act,  including  license  compliance  and  ad- 
ministretion,  reUcensing,  Clean  Water  Act  compliance,  water  with- 
drawals and  prqject  joint  uses,  wat«r  rights,  shoreline  management 
and  enviromnental  issues.  He  has  also  been  involved  in  most  legis- 
lative and  regulatory  initiatives  affecting  the  hydropower  industry 
over  the  psist  10  years.  Mr.  Hancock  also  advises  chents  on  Federal 
election  taw  issues,  including  registration  and  administration  of  po- 
litical action  committees,  lobbying  registration  and  campeugn  fi- 
nance. 

STATEMENT  OF  JAMES  H.  HANCOCK,  JR. 

Mr.  Hancock.  Thank  you.  And  good  Etftemoon,  Mr.  Chairman. 
On  behalf  of  the  National  Hydropower  Association,  I  greatly  appre- 
ciate the  opportunity  to  discuss  the  hydropower  Ucensing  reform 
proviBlon  of  the  Knergy  Policy  Act  of  2005  and  to  encourage  you  to 
adopt  these  important  provisions  this  year. 

Ab  this  committee  knows,  hydropower  is  one  of  Hie  Nation's  most 
valuable  resources.  It  is  low  cost,  domestic,  renewable,  and  emits 
DO  air  pollution.  Hydropower  also  plays  a  major  role  reducing  car- 
bon emissions,  provides  vast  recreational  opportunities,  and  im- 
proves electric  grid  reliability.  Hydropower  provides  numerous  ben- 
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efits  evet7  day  to  millions  of  Americans;  yet  despite  its  many  bene- 
fits, hydro  is  an  underutilized  resource  tliat  is  on  the  decUne. 

Why  the  decline?  The  primary  cause  is  the  convoluted  hydro* 
power  licensing  process,  which  is  a  product  of  the  existing  statutory 
structure  that  grants  various  Federal  agencies  license  conditioning 
authority.  The  D.C.  Circuit  Court  of  Appeals  recently  referred  to 
this  "as  an  unusual  statutory  configuration."  In  short,  hydropower 
pn^ect  owners,  their  electric  customers,  and  the  general  public  are 
facing  a  deterioration  of  hydro's  benefits  due  to  now  the  licensing 
process  today  functions.  Simply  put,  it  fails  to  effectively  balance 
the  Nation's  growing  energy  needs  with  its  important  environ- 
mental goals.  Legislation,  not  administrative  reform,  is  necessary 
to  truly  repair  the  process  in  a  way  that  balances  the  Nation's  en- 
ergy needs  with  the  need,  and  quite  fi^nkly,  the  industry's  derare 
to  adequately  mitigate  for  hydropower's  environmental  impacts. 
Over  half  of  the  Nation's  hydropower  capacity  must  receive  a  new 
operating  hcense  fit>m  FERC  by  2018.  Many  of  tlioBe  projects  have 
already  or  will  soon  begin  the  licensing  process.  Time  is  running 
out  for  these  projects  to  benefit  from  meaningfiil  reforms.  Congress 
must  act  this  session. 

In  a  May  2000  report  to  Congress,  FERC  stated  its  preferred  so- 
lution to  the  licensing  problem.  I  quote  "The  most  effective  way  to 
reduce  the  cost  and  tiine  of  obtaiiung  a  hydropower  license  would 
be  for  Congress  to  make  legislative  changes  necessary  to  restore 
the  Commission's  position  as  the  sole  Federal  dedsional  anUioritv 
for  licensing  conditions  and  processes."  While  NHA  agrees  with 
FERC  in  this  respect,  we  believe  there  is  an  alternative  solutimi, 
and  that  is  the  soluticoi  found  in  the  proposed  legislation.  The  bill 
would  provide  the  balance,  transparency,  and  accountability  that  is 
missing  fi-om  today's  process,  while  leaving  intact  the  existing  au- 
thorities of  the  Federal  resource  agencies.  Let  me  say  that  again. 
The  bill  preserves  the  Federal  resource  itgencies  existing  authority 
to  issue  conditioiis  for  hydropower  projects.  It  would  also  preserve 
the  current  role  of  States,  tnbes,  envirormiental  groups,  and  other 
stakeholders  who  play  an  important  and  active  role  in  the  lioensiiig 
process,  and  the  bill  preserves  the  existing  environmental  thresh- 
old required  by  the  Federal  Power  Act.  Therefore,  there  is  no  envi- 
ronmental rollback,  as  some  have  claimed. 

The  hydro  provisions  of  the  proposed  legislation  do  several 
things,  but  I  will  focus  on  its  primary  feature.  And  that  is  tiiis: 
where  a  Federal  resource  itgency  has  developed  a  licensed  condition 
that  it  determines  is  necessary  to  fulfill  its  resource  goals.  Under 
S^tion  4E  or  18  of  the  Federal  Power  Act,  a  licensed  implicant  to 
propose  an  alternative  to  the  agency's  condition.  If  the  Agent^  sec- 
retary determines  that  the  alternative  condition  meets  existing 
statutory  requirements  for  enviromnental  and  resource  protection 
and  costs  less  or  has  less  of  an  impact  on  power  generation  than 
the  condition  proposed  by  the  agency,  the  Secretary  must  accept 
the  alternative  condition.  If,  on  &e  other  hand,  the  Se<^«tary  de- 
termines that  the  alternative  does  not  adequately  meet  Federal 
Power  Act  resource  standards,  the  alternative  condition  is  rejected. 
Let  me  be  clear:  the  decisiormiaking  authority  lies  with  the  Federal 
Resource  Agency,  not  with  FERC,  and  not  the  licensed  applicant. 
In  addition,  nothing  in  the  bill  prevents  non-applicant  Btakenolders 
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from  proposing  alternatives  of  their  own.  In  other  words,  every 
stakeholder  has  an  opportunity  to  participate  in  the  dtemative 
condition  process.  Let  me  £igain  make  clear,  because  there  hcis  been 
confusion,  the  bill  does  not  in  any  way  change  or  diminish  the  fre- 
quent and  full  participation  by  the  public  in  the  licensing  process. 
The  hydro-ticenBing  process  will  continue  to  serve  as  the  most  pub- 
lic and  inclusive  process  for  the  licensing  or  permitting  on  any 
source. 

I  want  to  again  stress  the  urgency  of  this  matter.  Congress  has 
debated  the  issue  for  years.  The  result  of  that  debate  is  hydro  title 
ot  the  proposed  legislation,  which  has  a  bipartisan  history.  By 
adopting  this  title,  Congress  can  better  preserve  the  benefits  of  hy- 
dropower,  while  maintaining  existing  environmental  protections. 

I  again  thank  you  for  inviting  me  to  testify,  and  X  am  happy  to 
answer  any  questions. 

[The  prepared  statement  of  James  H.  Hancock,  Jr.  follows:] 

R  THE  National  Hydbopoweb 

Good  moming  Mr.  Chairman  and  membera  of  the  Conunittae.  My  name  is  Jim 

" "l  I  am  Uie  Legislative  Aflfaira  Committee  Chairman  for  the  National  Hydro- 

bIbo  engaged  in  the  private  practice  of  law  with  Balch  & 
,  Alabama,  where  I  have  worked  on  hydropower  issues  for 

■  the  only  national  trade  aesociation  committed  exclueively  to  representing 

e  hydropower  industry.  Its  140-plas  members  are  a  diverse  mix  of  investor-owned 
utilitisB,  public  power  companies,  independent  power  producers,  equipment  sup- 
pl^n,  manufacturers,  attorneys,  and  consultants.  NHA  represents  over  60  percent 
of  FESC-licenaed  hydropower  capacity,  and  has  been  based  in  WashingtoD,  DC  since 
IMS.  Ita  mlMion  is  to  promote  the  nation's  largest  renewable  resource,  and  to  en- 
nm  that  it  plays  as  strong  a  role  as  possible  in  the  nation's  energy  strategies. 

On  behalf  of  NHA,  I  greatly  appreciate  the  opportunity  to  discuss  with  you  the 
hydropower  provisions  of  the  Energy  Policy  Act  of  2005,  and  to  encourage  you  to 
aiapt  these  provisions  this  year.  In  addition,  since  there  has  been  a  great  deal  of 

^ ^  reporting  and  apparent  misunderstanding  about  the  hydropower  licens- 

n  provisions,  I  want  to  clariiy  for  you  what  they  do.  and  do  not  do,  in  terms 
ig  much-needed  reforms  to  the  hydro  hcensing  process.  NHA  strongly  sup- 
ports t&ese  proviaions  for  the  reasons  discussed  betow.  In  addition,  NHA  offers  a 
W  minor  changes  to  the  bill  not  related  to  hcensing  reform  that  NHA  strongly  en- 
conrages  the  Committee  to  adopt. 

Aa  this  Committee  knows,  hydropower  is  one  of  the  nation's  most  valuable  re- 
sources. According  to  the  Energy  Information  Administration,  hydropower  accounts 
for  approximateW  seven  percent  (7%)  of  the  nation's  electricity  in  terms  of  actual 
pneration  (27S,006,940,000  KwH)  and  about  nine  percent  (9%)  in  terms  of  gener- 
ating capad^.  Hydropower  accounts  for  83%  of  the  United  States'  renewable  energy 

" i  ajpprozimately  77%  percent  of  actual  renewable  electricity  generation. 

,.fflr  is  low-cost,  domestic,  renewable,  and  emits  no  air  pollution.  Hydro- 
O  pll^  a  m^or  role  reducing  carbon  emissions,  provides  vast  recreational 
"m,  and  improves  electric  grid  reliabihty.  It  can  also  provide  substantial 

„ly.  flood  control  and  navigation  benefits.  In  short,  hydropower  possesses 

attributes  unmatdied  by  any  other  source  of  energy  and  provides  numerous  benefits 
tmrs  day  to  millinna  of  Americans. 

In  Stet,  in  its  December  2004  report  entitled,  Ending  the  Energy  Staiemate,  the 
bipartisan  Naticmal  Commission  on  Energy  PoUcy  commented  that  hydropower  is  an 
*impartaiit  source  of  energy  for  industry  and  commerce  in  the  United  States"  and 
that  TtydropowOT  provides  significant  air  quality  and  climate  benefits  relative  to 
odiar  nnns  of  power." 

Despite  its  many  benefits,  the  hydropower  resource  faces  significant  impediments 
that  jec^ardiie  its  abiUly  to  play  an  important  role  in  our  nation's  energy  strategies. 
Ccnpsas  most  address  these  issues.  Here  is  what  it  can  do  in  the  109th  Congress 
to  enauie  that  hydropower  plays  a  strong  role  in  the  nation's  energy  future: 
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HYDROPOWERL 

Hydropower  ii 
is  toe  convoluted  hydropower  licensing  pro 
Btatutory  structure  that  grants  various  federal  agendea  license  conditioning  author- 
ity. The  D.C.  Circuit  Coiul  of  Appeals  recently  referred  to  this  as  "an  unusual  statu- 
tory configuration."  ^ 

m  short,  hydropower  project  owners,  their  electric  customers,  and  the  general 

fiublic  are  facing  a  deterioratiDn  of  hydropower'a  important  benefits  due  to  how  the 
icensing  process  today  ftinctions.  Simply  put,  it  fails  to  effectively  balance  the  na- 
tion's growing  energy  needs  with  its  important  environmental  goals. 

Over  half  of  the  nation's  t»'dropower  capacity — 296  prcgects  in  44  states  witii  a 
total  capacity  of  over  30,000  MWs — must  receive  a  new  operating  license  from 
FERC  by  the  year  2018,  Many  of  those  projects  have  already  or  will  soon  begin  the 
licensing  process.  The  time  is  running  out  for  these  projects  to  benefit  from  mean- 
ingful reforms  to  the  licensing  process. 

Almost  all  hydropower  stfuceholders  have  long  agreed  that  tiie  licensing  OToce» 
is  broken.  Recent  administrative  actions  have  been  helpful.  In  particular,  NHA  is 
optimistic  that  FERC's  new  integrated  licensing  process  will  provide  significant  pro- 
cedural improvements.  In  addition,  the  Department  of  the  Interior  is  currently  con- 
sidering a  proposed  rule  that  would,  among  other  things,  provide  an  appeals  process 
for  mandatory  conditions  developed  by  that  agency.  However,  only  legislative  action 
will  truly  repair  the  process  in  a  way  tliat  balances  the  nation's  energy  needs  with 
the  need,  and  quite  irankly  the  industry's  desire,  to  adequately  address  and  miti- 
gate for  hydropower's  environmental  impacts. 

Since  1986,  the  Federal  Power  Act  has  required  that  FERC  pve  'equal  consider- 
ation" to  a  variety  of  factors  when  issuing  hydro  project  licenses  and  relicenses.  Spe- 
cifically, Section  4(e)  of  the  Act  requires  that  FERC  "in  addition  to  the  power  and 
development  purposes  for  which  the  Ucense  is  issued,  shall  give  equal  consideration 
to  the  purposes  or  energy  conservation,  the  protection,  mitigation  of  damages  to,  and 
enhancement  of.  fish  and  wildlife  (including  related  spawning  grounds  and  habitat), 
the  protection  of  recreational  opportunities,  and  the  preservation  of  other  aspects  rf 
environmental  quality."  In  short,  FERC  is  to  issue  bcenses  that  balance  these  var- 
ious interests. 

However,  the  authority  granted  certain  Federal  agencies  under  Section  4(e)  and 
Section  16  of  the  Federal  Power  Act  makes  this  balandng  act  virtually  impossible 
in  many  circumstances.  Section  4(e)  requires  that  where  part  of  a  project  will  in- 
clude federal  lands,  FERC  must  include  in  the  license  for  that  project  such  condi- 
tions as  determined  by  the  Secretary  of  the  department  that  supwvises  the  federal 
lands  to  be  "necessary  for  the  adequate  protection  and  utUization"  of  those  lands. 
Similarly,  Section  18  requires  FERC  to  include  a  fishway  jprescription  in  a  licMtse 
at  the  direction  of  either  the  Secretary  of  Commerce  or  Interior. 

Federal  courts  have  interpreted  tliis  Section  4(e)  and  Section   18  autfaoritv  aa 
being  'mandatory,"  meaning  that  FERC  must  accept  these  conditicxie  or  p 
tions  and  include  them  in  the  license  without  alteration.  Thus,  while  FERu  I  _ 

its  rehearing  process  may  create  stronger  licenses  from  a  resource  protectitn  stan^ 
point  if  stakeholders  demonstrate  that  additional  measures  are  necessary,  FEIRC  is 
prohibited  from  modifying  agency  conditions  it,  or  an  applicant,  deems  ezcMSive, 
overly-costly  or  unsupported  by  the  record  in  the  license  proceeding. 

Unfortunately,  these  resource  agencies  do  not  have  an  obligation  to  consider  the 
impacts  of  their  conditions  on  other  aspects  of  the  project  such  as  power  generatioa, 
recreation,  reliability,  clean  air,  etc.  Smce  FERC  is  powerless  to  change  uiese  man- 
datory conditions,  it  must  attempt  to  create  balanced  licenses  working  around  tbe 
mandatory  conditrons  dictated  by  the  agencies. 

The  net  result  is  that  no  one  is  looking  at  these  mandatory  conditdons  to  see  wbti 
impact,  if  anv.  they  have  on  the  project's  other  benefits.  No  one  looks  at  the  trig  mo- 
ture  of  how  hydropower  fits  into  our  national  energy  and  environmwital  pcdicy.  No 
one  is  able  to  take  a  full  and  broad  look  at  all  of  the  issues  that  arise  in  a  licenaiiw 
proceeding  and  produce  a  Ucense  that  brings  benefits  to  all  stakeholdera.  lliiB  lau 
of  perspective  has  weakened  the  hydropower  resource  and  its  consumers.  Balance 
miut  be  resfawed. 

In  a  May  2001  report  to  Congress,  FERC  stated  its  preferred  solution  to  the  U- 
censing  problem.  I  quote: 


'  Energy  InformstioD  Administration  luis  fmecasted  decreased  bydroelactric  a 
latory  actums  limit  capacitar  at  existing  prq|'>^-  " 

(D.C.  Cir.  2004). 
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^The  movt  ^ective  way  to  reduce  the  cost  and  time  of  obtaining  a  hydro- 
power  license  would  be  for  CongreBs  to  make  legislative  changee  necessary  to 
retitara  the  CommiMion'a  position  as  the  sole  federal  decisional  authority  for  li- 
cenainf  conditioiis  and  proccaaeB."  ^ 
While  NHA.  agrees  with  FERC  in  this  respect,  we  believe  there  is  an  alternative, 
more  moderate  solution — and  that  is  the  solution  found  in  the  Energy  Policy  Act  of 
ZOOS.  The  bill  would  provide  the  balance,  transparency  and  accountabihty  that  is 
miBBing  from  today^s  process  while  leaving  intact  the  existing  authorities  of  the  fed- 
eral Tesouree  agenciBB. 

Let  me  sa^  that  again — the  bill  preserves  the  federal  resource  agencies'  existing 
authority  to  issue  conjditions  for  hydropower  projects.  It  would  also  preserve  the  cur- 
rent role  of  states,  Tribes,  environmental  groups  and  other  stakeholders  who  play 
an  inqxntant  and  active  role  in  Uie  licensing  process.  And,  the  bill  preserves  the 
exiitiiig  eovininmeiital  threshold  required  by  the  Federal  Power  Act.  Therefore, 
there  is  no  "environmental  roll-back"  as  some  have  claimed. 

Hie  hydnqMiweF  Hcensing  reform  provisions  of  the  Energy  Policy  Act  of  2005  do 
several  Uiiiig>,  but  I  will  focus  on  its  primary  feature.  And  tiiat  is  Uiis:  where  a  fed- 
eral resouroe  agen^  has  developed  a  hcense  condition  that  it  determines  is  nec- 
esoazy  to  fulfill  its  resource  goals  under  Section  4(e>  or  Section  18  of  the  Federal 
Power  Act,  the  bill  allows  a  license  applicant  to  propose  an  alternative  to  the  agen- 
cy's conditian. 

If  the  egencjr  Secretary  determines  that  the  alternative  condition  meets  eusting 
statutory  requirements  for  environmental  and  resource  protection,  and  costs  less,  or 
haa  less  of  an  impact  on  power  generation  than  the  condition  proposed  by  the  agen- 
cy, the  Secretary  accepts  the  alternative  condition. 

If,  OD  the  other  hand,  the  Secretary  determines  that  the  alternative  does  not  ade- 
quately meet  Federal  Power  Act  resource  standards,  the  alternative  condition  is  re- 
jected. Let  me  be  clear,  the  decision-making  authority  hes  with  the  federal  resource 
agencj] — not  FERC  and  not  tiie  license  apphcant.  In  addition,  nothing  in  the  bill 
nrabibits  non-applicant  stakeholders  from  proposing  alternatives  of  their  own.  The 
bill  e^iresBly  states  so. 

Let  me  a^un  be  dear  on  the  public  participation  issue,  because  there  has  been 
some  canfuaitm:  the  bill  does  not  in  any  way  change  or  diminish  the  frequent  and 
fiill  participation  by  the  public  in  the  licensing  process.  The  hydro  licensing  process 
will  continue  to  serve  as  the  moat  public  and  inclusive  process  for  the  licensing  or 
permitting  ot  any  energy  source. 

TTie  biu  would  also  oo  several  other  things  that  will  add  balance,  transparem^ 
and  accountabihty  to  the  hydro  hcensing  process.  These  other  provisions  include  the 
on>ortuni^  for  an  eqvedited  agency  trisJ-type  hearing  of  disputed  issues  of  material 
fact  and  a  nim-binding  dispute  resolution  process  in  certain  limited  drcumatancea. 
Itwmild  also  require  that  the  agency  document  that  it  at  leaat  considered  the  effects 
of  its  mandatory  condition  on  energy  supply,  distribution,  cost,  and  use.  flood  con- 
trd,  navigatian,  water  supply,  and  air  qualiW. 

la  t^ma  of  timing,  while  the  bill  may  add  a  few  months  to  the  licensing  procesa, 
it  will  actually  save  years  at  the  back  end  of  the  process  by  eliminating  significant 
ontentitm,  d^ay  and  Utisation.  By  reducing  the  number  of  court  appeals  (u  Ucense 
conditionB,  this  bill  could  help  facilitate  earUer  implementation  of  environmental 
mitigalion  and  enhancement  measures.  What's  more,  the  primary  goal  of  hydro- 
powar  V^'W^"g  reform  is  to  improve  the  process,  not  shorten  it.  Licensing  reform 
u  about  creating  a  process  that  produces  better  results,  and  that  is  what  the  Energy 
PotUy  Act  <^2005  accompUshes. 

Ttie  hydnmower  licensing  reform  debate  has  for  years  been  a  search  for  balance: 
can  the  nation  balance  the  benefits  of  hydropower  with  environmental  protection 
and  mitigation?  A  growing  number  of  members  of  Congress  say  "^es."  Congress  has 
debated  hydro  licensing  reform  for  yeare.  The  result:  responsible,  bipartisan  legisla- 
tioa  in  both  the  Houae  and  Senate  for  the  past  three  congressional  sessions. 

I  want  to  again  stress  the  urgency  of  this  matter.  Without  action,  today's  hydro- 
power  licMiiing  process  will  continue  to  erode  the  many  benefits  provided  by  the  na- 
liaa'l  2,000  noU'^ederal  hydropower  projects  at  the  en>ense  of  consumers  and  the 
aorironment.  VHit  CoDgressional  ac^on,  the  nation's  hydropower  resource  and  its 
many  power,  environmental  and  societal  benefits  will  be  better  preserved  for  future 
generatJona.  I  vim  Congress  to  adopt  the  hydropower  licensing  reform  provisions 
otOte  Energy  PolSy  Act  of  2005. 


n  HfdriMiIectric  Licensing  PolideB,  Pmcedur 
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INCENTIVES  FOR  NEW  HYDROPOWER  DEVELOPMENT 

While  only  three  percent  of  the  nation's  75,000  daina  produce  elecUidW,  hydro- 
power  is  presently  the  largest  renewable  electrid^  source.  According  to  <Uita  bora 
the  Energy  Information  Administration  and  the  DepEutment  of  Energy;  howevn, 
hydropower  is  on  the  decline  and  underutilized.  At  best,  hydnq)ower'B  contributaon- 
to  national  energy  supply  will  remain  flat  Congress  can,  and  should,  reverse  this 

The  Department  of  Energy  estimates  that  aB  much  as  21,000  m^awatts  of  hydro- 
power capacity  sits  unused  at  existing  hydropower  facilities  and  non-hydropower 
dams.  This  hydropower  capacity  could  be  developed  without  building  new  dtuus  or 
impoundments.  This  is  enough  power  for  eight  cities  the  size  of  Seattle  or  enough 
power  for  the  Btat«  of  Virpnia.  It  is  enough  yearly  power  for  6.9  million  homes.  * 
It  would  also  result  in  the  avoidance  of  42  niillion  metric  tons  of  carbon  emissions 
each  year. 

Of  the  21.000  MW  identified  by  DOE.  4,300  MW  of  new  hydropower  could  be 
achieved  by  simply  further  developing  our  nation's  existing  hydropower  infrastruc- 
ture through  efficiency  improvements  and  capacity  additions.  This  is  enou^  power 
to  meet  the  electricity  needs  of  the  states  of  New  Hampshire  and  Vermont.  Put  an- 
other way,  it  is  enough  yearly  power  for  1.4  million  homes. 

Unfortunately,  almost  none  of  the  nation's  potential  hydrt^wer  capacity  is  being 
developed.  Bringing  new  hydro  generation  on-line  is  capital  intenaive,  and  the  coats 
are  increasing,  bi  addition,  hydropower  faces  costly  regulatory  hurdles  of  new  devel- 
opment not  faced  by  other  resources.  While  the  costs  dearly  yaxy  from  pngect  to 
project,  new  hydro  generation— depending  on  the  type  of  upgrade— nms  from  $650 
to  $2,500  per  kilowatt  (Kw),  sometimes  more.  Hydropower  has  similar  disadvan- 
tages in  today's  energy  markets  as  other  renewables  and  deserves  similar  pcdidee 
designed  to  encourage  the  development  of  renewable  sources  of  power. 

In  its  Report,  the  National  Commission  on  Energy  Policy  recommended  that  Con- 
gress expand  the  renewable  energy  production  tax  credit  to  include  "new  iMrdro- 
power  generation."  During  the  107th  and  i08t^  Congresses,  members  in  both  the 
Senate  and  the  House,  on  both  sides  of  the  aisle,  introduced  IS  bills  that  recognized 
the  hurdles  to  new  hydropower  development  by  providing  incentives,  including  ILR. 
6.  The  Energy  Policy  Act  of  2005  also  provides  incentives  for  hydropower  develop- 
ment— incentives  which  have  been  urged  for  years  by  Congressmen  Shadegg  and 
Wynn. 

Incentives  work.  Look  at  the  recent  growth  of  the  wind  energy  industry,  as  well 
as  some  of  the  other  renewable  energy  industries.  And,  look  at  the  last  time  there 
was  any  significant  growth  in  the  hydropower  industry.  That  was  in  the  19801, 
when  Cfongress  last  provided  incentives  for  hydropower  development.  Those  incen- 
tives resulted  in  approximately  2,000  MWs  of  clean  energy  being  placed  on  the  elec- 
tridty  grid.  It's  time  to  provide  incentives  again. 

Considering  the  bipartisan  support  for  upgrading  existing  hydropower  facilities 
and  maximizing  the  power  output  of  the  nation's  existing  hydropower  and  dam  in- 
frastructure, as  well  as  the  nation's  growing  need  for  clean,  domestic,  reliatde  co- 
ergy,  it  is  time  for  Congress  to  ensure  that  hydropower's  potential  capad^  is  fiilfy 
dev^oped.  The  only  way  to  do  that  is  to  adopt  incentives  for  hydropower  develop- 
ment. Without  incentives,  this  valuable  potential  will  continue  to  sit  unused  at  a 
time  when  it  is  moat  needed.  NHA  strongly  urges  Congress  to  include  a  role  toe  hy- 
dropower in  its  renewable  energy  tax  incentive  package. 

B*D  APPROPRIATIONS  FOR  DOE'S  HYDROPOWER  PROGRAM 
The  Energy  Policy  Act  of  2005  states  that,  "the  Secretary  of  Energy  shall_  conduct 
a  balanced  set  of  programs  of  energy  research,  development,  demonatration,  and 
commerdal  apphcation  to  support  Federal  energy  policy  and  prcMErams  by  Uie  De- 
partment Such  programs  sh^be  focused  on:  (iTincreasing  the  efficiency  of  all  en- 
ergy intensive  sectors  through  conservation  and  improved  tecbnologieB;  (2)  pro- 
motir^  diversity  of  energy  supply;  (3)  decreasing  the  Nation's  depeoduice  oo  fbreigo 
energy  supphes;  (4)  improving  United  States  energy  security;  and  (5)  decreanng  tat 
environmental  impact  of  energy-related  activities. 

The  DOE  hydropower  program,  which  mostly  focuses  on  the  Advanced  Hydro- 
power  Turbine  (AHT),  accomplishes  all  of  these  goals.  Unibrtonataly,  the  Adminis- 
tration does  not  see  it  this  wav.  as  it  slashed  the  DOE  hydropower  btidsvt  by  90 
percent  for  FY  2006  and  it  is  calling  to  abolish  the  program  at  the  end  of  2006. 

'Using  a  40%  capacity  faclor,  i.  ' 
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While  NHA  understands  tbe  AdminiBtration'B  desire  to  reduce  federal  spending, 
the  deciBlon  to  grestly  slash,  then  end,  the  DOE  hydropower  program  should  be  re- 
consideiMl.  1)1111  pn^ram's  progress  over  the  past  decade  in  developing  advanced 
tnrtnne  technologiefl  is  about  to  yield  significant  results  that  wilt  lead  to  more  clean 


i  inenieiuive  hydropower  wlule  reducing  impacts  on  fish.  Once  commercialized, 
uiese  teclmdoeieB  will  p      '     "  .  .•        ,     . 

flict  and  t^ol  disputes. 


leieB  will  pay  for  themselves  countless  times  over  while  reducing  o 


ITie  DOE  hydropower  program,  which  received  $4.8  million  from  Congress  for  FY 
2005  after  the  Administration  recommended  $5  million,  is  a  joint  program  between 
DOB  and  the  hydropower  industry.  It  be^n  approximately  a  decade  ago  with 
matj-hing  funds  &om  industry.  Its  general  mission  is  to  improve  hydropowePs  envi- 
noimenta]  performance  and  increase  its  contribution  to  national  energy  supply. 

Among  other  things,  the  DOE  hydropower  orogram  also  focuses  on  improving 
hydiopower's  environmental  performance,  as  w^  as  assessing  the  potential  of  non- 
amventional,  emerging  hydropower  technologies,  such  as  kinetic  hydropower,  that 
hold  tremeDdoua  prtxniBe.  While  the  DOE  hydropower  budget  has  historically  ac- 
coanted  Sor  less  than  two  percent  of  the  budget  for  renewable  energy  and  efBcien<7 


praams,  it  has  produced  results. 

mth  regard  to  the  program's  primary  focus,  the  AHT  is  a  turbine  primarily  de- 

-—led  to  improve  fish  passage.  In  addition  to  improving  fish  passage,  the  new  tu- 

i  will  increase  hydropower  project  efficiency  and  result  in  power  output  i 


creaoes.  In  the  fall  of  2004,  after  receiving  approval  from  FERC,  Grant  Coun^  PUD 
in  the  state  of  Washington  installed  en  Mil  at  its  Wanapum  Dam  on  the  Columbia 
River.  Testing  of  the  turbine  will  start  this  spring  during  juvenile  salmon  runs — 
testing  that  will  require  analysis,  and  possible  further  testing,  through  2007. 

Grant's  success  rauld  pave  the  way  for  other  projects  with  fish  migration  issues, 
including  federal  projedfi.  The  Advanced  Hydropower  Turbine  could  practically 
diminate  the  downstream  impact  of  dams  from  a  fish  passage  standpoint — this  is 
potentially  a  significant  turning  point  for  the  hydropower  industry,  both  federal  and 
non-federal.  Since  the  federal  government  is  the  largest  user  of  hydropower  re- 
n  significantly  from  the  successes  of  the  DOE  program. 


In  ita  report,  the  National  Ener^  Commission  recognized  the  need  for  the  devel- 

ooment  of  new  hydropower  technologies  to  address  environmental  issues  (i.e.,  the 

")  and  expand  power  output.  The  Commission  also  encouraged  the  development 


of  non-coaventionat  hydro  technologies,  such  as  micro-hydropower  and  tidal  power, 
Uiese  are  areas  on  which  the  DOE  program  works. 

Shutting  down  the  DOE  program  sends  the  signal  that  the  Department  of  Energy 
should  not  examine  issues  related  to  hydropower,  a  resource  on  which  the  federal 
mvemment  heavily  depends  for  its  own  power  production.  It  also  sends  a  signal 
Uiat  the  government  is  not  concerned  about  improving  hydropower  and  addressing 

fltere  is  far  too  much  important  work  to  be  accomplished  to  abandon  the  DOE 

1  now.  Closing  the  program  would  mean  that  the  years  of  hard  work  and 

_  _  98  spent  by  the  government  and  the  industry  would  be  for  naught.  Congress 
t  restore  the  program,  increase  its  commitment  to  DOE's  hydropower  program, 
ana  ensure  full  funt&ig  for  the  AHT,  as  well  as  other  hydropower  research  areas 
witiiin  the  Department, 

Speofically,  NHA  recommends  that  the  Committee  amend  the  Energy  Policy  Act 
ofWOS  BO  that  it  include  the  following  language  on  the  hydropower  program  within 
toe  R&D  Title's  section  on  renewable  energy: 

Tnodinf  for  the  Department's  hydropower  program  shall  be  used  for  the  Ad- 
vanced H;^ropower  Turbine  (AHT)  program  ana  related  activities  that  vrill  improve 
the  tedmical,  societal  and  environmental  benefits  of  hydropower.  Funding  shall  also 
si^tport  broadening  the  Department's  hydropower  program  to  study  other  oper- 
atuaal  and  environmental  issues  related  to  hydropower  production,  such  as  the  po- 
tentisl  integration  of  hydropower  with  other  renewable  enei^  technologies,  and  to 
encourage  tne  development  of  incremental  hydropower.  Funding  shall  also  be  made 
availabw  to  assess,  research,  develop,  and  test  emerging,  non-traditional  hydro- 
power  technologies,  such  as  kinetic  hydropower,  that  will  enable  the  development 
of  new  hydropower  capacity.  The  Department  shall  disperse  such  money  among 
these  proeram  areas  as  appropriate." 

NHA  also  recommends  that  the  Committee  include  language  in  the  R&D  Title 
stating  that  funding  for  the  DOE  hydropower  program  shall  be  set  at  $10,000,000 
for  each  year  fivm  FY  2006-2010.  Given  the  allocations  the  Energy  PoUcv  Act  of 
200D  reqtwsts  Tor  renewables  R&D,  NHA's  funding  request  for  the  DOB  hydropower 
Dnwram  would  amount  to  less  than  two  percent  of  the  overall  renewable  energy 
budget    eurely  somiething  Congress  can  afford. 
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FEDERAL  POWER  PURCHASINO  REQUIRBMENT 


The  Energy  Policy  Act  of  2005  requires  the  Secretary  of  Energy  to  establish  a  pro- 
gram that  would  require  the  federal  goyemment  to  purchase  a  certain  amount  of 
electricity  from  renewable  resources  beginning  in  2007.  After  2013,  the  federal  eov- 
emment  would  be  required  to  purchase  on  a  yearly  basis  7.5  percent  of  its  elec- 
tricity from  renewable  resources,  which  are  defined  in  the  bill. 

WhUe  a  certain  type  of  hydropower  is  presentj^  included  in  the  deSnition  of  re- 
newable resources  under  the  Energy  Policy  Act  of  2005,  iJie  definition  is  too  narrow 
in  scope,  and  also  unnecessarily  descriptive.  NHA  encoiu-ages  Congress  to  make  the 
following  changes  to  the  Federal  Power  Purdiasing  requirements  of  the  bill: 

Instead  of  the  lengthy  description  of  what  hyiwwwer  resources  are  considered 
renewable,  Congress  should  simply  modify  the  definition  so  that  it  states  "incre- 
mental hydropower."  Incremental  hydropower  is  a  term  tJiat  has  been  used  for  y«ara 


of  capacity. 

In  addi1' 

newable  r -,—-■- — ^ - 

existing  non-hydropower  dams;  kinetic  hydropower,  micro-hydropower  and  low-^tead^ 
low-power  hytfropower." 

By  making  the  changes  recommended  above,  Congress  will  ensure  that  it  can  bes 
meet  the  goals  outlined  in  the  Federal  Power  Purchasing  requirement,  as  well  a 
better  recognize  hydropower  as  a  renewable  source  of  energy.  It  will  also  eocoorag 
hydropower  development  at  existing  prcijects  and  non-hydro  dams — develt^m^t 
which  w      "        '  '       "  '   ' 


h  would  undergo  an  extensive  environmental  screening  process. 
CLOSING 

Hydropower  has  long  played  an  important  role  in  the  nation's  enenry  history,  but 
it  stands  ready  to  play  an  even  greater  role  in  the  futuro.  To  do  so.  Congress  must 
soon  address  Uie  issues  I  discussed  today.  Otherwise,  the  hydropower  resource  irill 
continue  to  decline,  and  a  large  amount  of  clean,  reliable,  domestic,  and  secure  en- 
ergy capacity  will  sit  unused  at  a  time  when  it  is  most  needed. 

1  agam  thank  you  for  allowing  me  the  opportunity  to  discuss  the  hydropower  pro- 
visions of  the  Energy  Policy  Ad  of  2005.  I  am  happy  to  answer  any  questionB  of 
the  Committee. 

Mr.  Shimkus,  Thank  you  veiy  much.  And  now  I — the  chair  would  ■ 
like  to  reci^nize  Mr.  Ajidrew  Fahlund,  Vice  President  for  Protec- 
tion and  Restoration  at  America  Rivers  in  2004.  Since  1997,  he  has 
served  as  Chair  of  the  Hydropower  Reform  Coalition.  He  is  a  mem- 
ber of  the  Board  of  Dirertors  for  the  Low  Impact  Hydropower  Inati- 
tute,  and  he  served  on  several  government  advisory  groups  and 
participated  in  numerous  policy  forums  and  negotiations  address- 
ing dams  in  the  United  States.  He  previously  worked  aa  a  water 
conservation  advocate  in  Colorado,  a  field  archaeologist  in  the  Pa- 
cific  Northwest,  and  an  instruction  in  human  ecology  and  field  ar- 
chaeology— I  can't  even  pronounce  these  words — at  Colorado  Col- 
lege. Mr,  Fahlund  received  his  MS  in  natural  resource  pc^cy  from 
the  University  of  Michigan. 

Welcome,  and  your  opening  statement  ia  in  the  record.  You  have 
5  minutes. 

STATEMENT  OF  ANDREW  FAHLUND 

Mr.  Fahlund.  Thank  you  very  much,  Mr.  Chairman.  Good  after- 
noon, and  thank  you  for  inviting  me  to  testify  before  you  today.  I 
am  with  American  Rivers,  and  we  are  a  longstemding  participant 
in  the  arena  of  hydropower  dam  regulation.  I  am  also  Cnair  of  the 
Hydropower  Reform  Coalition,  which  is  a  consortium  of  130  con- 
servation, recreation,  and  homeowner  groups  from  around  the  na- 
tion, whose  common  goal  is  ecological  and  recreational  enhance- 
ments at  hydropower  damns. 
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American  Rivers  and  the  members  of  the  Hydropower  Reform 
Coalition  opposed  the  hydropower  title  of  the  discussion  dreift  and 
urge  otiier  committee  members  to  oppose  it  as  well.  We  also  urge 
tile  committee  to  support  an  energy  policy  that  brings  about  a 
cleaner,  safer,  said  more  secure  energy  future  for  our  Nation.  We 
are  not  anti-hydropower.  We  are  pro-rivers,  pro-communities,  emd 
pro-Democratic  process.  Dams  whose  licenses  expire  today  have 
never  been  subject  to  modem  environmental  laws.  Hydropower  re- 
licensing  is  a  once-in-a-lifetime  opportunity  to  bring  a  19th  century 
technology  and  practice  up  to  2l8t  century  standards. 

Since  legislation  was  first  introduced  in  1997  in  the  Senate,  some 
in  the  hydropower  industry  have  foretold  of  terrible  consequences 
witiiout  the  passage  of  this  legislation.  None  of  their  scary,  hyper- 
bolic predictionB  has  come  true.  According  to  FERC,  relicensing  has 
resulted  in  a  per-project  loss  of  only  1.6  percent  of  generation. 
There  is  really  no  evidence  of  rate  hikes.  No  one  in  the  industry 
has  been  able  to  point  to  a  significant  residential/consumer  rate 
hike  as  a  direct  result  of  relicensing.  But  to  take  an  example  of  a 
recent  Euialysis  of  Idaho  Power,  which  is  heavily  reliant  on  a  single 
hydropower  project.  Hells  Canyon,  even  assuming  that  the  most  ex- 
tensive fi^-passage  conditions  are  required,  the  study  showed  that 
t^  would  result  in  an  estimated  rate  increase  of  only  $1  per  cus- 
tomer per  month.  Idaho  Power  would  still  have  among  the  meapest 
power  in  the  Nation. 

And  there  have  been  far  fewer  delays  since  1997.  Chairman  Pat- 
rick Wood  instituted  hearings  on  projects  that  are  most  delayed  at 
FiERC,  and  the  trend  has  gone  down  steadily.  Since  2001,  there 
have  been  135  hcense  issues,  with  a  capacity  of  more  than  4,500 
m^awatts  of  power.  And  we  have  been  involved — we  being  the  Co- 
alition aaid  American  Rivers — in  about  three-fourths  of  those. 
Projects  totaling  70  percent  of  the  licensed  electric  capacity  were 
actually  the  result  of  settlements,  that  70  percent  resulting — of  the 
capacity  resulting  from  settlement  agreements. 

Just  this  past  year,  American  Rivers  stood  alongside  members  of 
industry  to  celebrate  agreements  on  4  significant  rivers  in  Oregon, 
Tennessee,  New  York,  and  Maine.  These  settlements  involved  a  va- 
riety of  environmental  protections  and  rural  community  develop- 
ment opportunities.  They  also  resulted  in  the  continued  operation 
of  more  than  1,900  megawatts  of  power.  At  best,  this  is  a  title — 
this  title  is  a  case  of  filing  what  isn't  broken,  and  at  worst,  it  is 
a  case  of  breaking  what  is  already  fixed.  This  title  takes  ua  back- 
wards, and  in  fact,  had  it  been  past  back  in  1997,  many  successful 
settlements  that  we  have  celebrated  through  the  Nation  would  not 
have  happened. 

We  have  3  main  problems  with  the  title.  It  prejudices  other  par- 
ties. The  scales  of  justice  hang  level  in  this  country  for  a  reason, 
and  that  is  because  equality  is  a  bedrock  value  of  the  Nation.  In 
a  legal  environment,  we  griint  equal  right  to  everyone.  This  pro- 
posal grants  industry  a  new  right  of  administrative  appeal  and  a 
new  ri^t  to  offer  alternative  condition  that  the  agency  must  ac- 
cept, but  &ils  to  grant  equivalent  rights  to  anyone  else.  Under 
every  other  part  of  the  hydropower  licensing  process,  if  someone 
wants  to  intervene,  they  ei^oy  the  same  rights  as  the  dimi  owner, 
including  the  ri^t  to  appeal.  There  is  nothing  to  distinguish  this 
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part  of  the  licensing  process  from  other  parts  that  justify  such  a 
drastically  unequal  process.  Under  this  provision,  utihties  are 
given  a  seat  at  tne  grown-up  table,  while  Governors,  tribal  nations, 
and  interested  citizens  are  supposed  to  be  content  sitting  at  the 
kiddy  table. 

Members  of  Congress  should  show  citizens  the  same  respect  and 
trust  they  do  the  energy  industry. 

The  title  also  adds  red  tape;  Although  it  advances — it  is  ad- 
vanced as  a  means  of  improving  efEiciency  and  timehness,  the  title 
creates  6  new  administrative  processes,  including  a  trial-type  hear- 
ing that  the  Department  of  the  Interior  estimates  will  take  an  av- 
erage of  24  months  to  complete.  It  also  requires  agencies  to  analyze 
11  new  factors  which  FERC  already  analyzes  in  its  own  NEPA  doc- 
ument. Furthermore,  if  this  provision  is  enacted,  projects  already 
well  on  their  way  to  a  final  license  will  suddenly  be  subject  to  these 
requirements,  causing  significant  additional  delay  for  those  80 
protects  already  in  the  pipeline. 

Finally,  the  door  swings  only  one  way  in  this  process,  towtu-d  re- 
ducing environmental  requirements,  but  never  swings  toward 
stronger  ones.  State,  tribal,  and  community  interests  have  no  right 
to  chfiUenge  a  decision  that  is  not  strict  enough,  under  this  provi- 
sion, suggestion  that  we  can  go  to  FERC  for  such  an  (^portunity 
is  to  simply  to  ignore  the  law  and  ignore  reality.  The  courts  have 
appropriately  said  that  this  is — remanded  the  licensing  processes 
that  are  main  to  the  agencies.  It  is  also  impractical,  and  in  our  ex- 
perience without  precedent,  that  FERC  would  impose  stronger  con- 
ditions  than  an  agency  in  this  context. 

So  in  conclusion,  as  we  have  said  before,  we  have  no  objection 
to  an  admissive  appeals  process  for  mandatory  ctmditions.  How- 
ever, any  process  must  be  open  and  equal  for  everyone,  effidrait, 
and  simple,  and  maintain  strong  environmental  standards.  Thank 
you  very  much. 

[The  prepared  statement  of  Andrew  Fahlund  follows:] 


I.  INTRODUCTION 

Good  afternoon,  Mr.  Chairmaii,  Congreaaman  Hall,  and  members  of  the  Sub- 
committee. I  appreciate  the  opportmiity  to  appear  before  yon  here  today.  My  name 
ia  Andrew  Fahlund  and  I  am  the  Vice  President  for  Restoration  and  iSvtection  at 
American  Rivers,  the  leader  of  a  national  river  conssrration  movement,  dedicated 
to  protecting  and  reBtoring  the  nation's  rivers.  American  Rivers  has  more  than 
45,000  menihers  in  eveiy  state  across  the  country.  As  chair  of  the  Hydropower  Re- 
form Coalidon.  I  also  apeak  for  130  national  and  local  oifsnizatimB  dedicated  to 
improving  rivers  througn  the  licensing  of  hydropower  projects  hy  tha  Federal  En- 
ergy Regulatory  Commission  (FERC).  Coahtion  members  are  active  in  mors  Okua  76 
jKrcent  of  the  relicensii^  cases  currently  pending,  befbre  FERC  and  have  consbuc- 
tively  contributed  to  numerous  poUcy  discussiima  concerning  FERC  regolated  l^dro- 

To  start,  I  would  like  to  eipreaa  our  grave  concerns  wiUi  the  Energy  Bill  DiacoB- 
sion  Draft  (Discussion  Draft)  as  a  whole,  which  will  harm  the  enviromnent  and  do 
nothing  to  reduce  our  nation's  dependence  on  foreign  oil.  We  urge  the  Comunittee 
to  reject  the  current  Committee  Diacuasion  Draft  of  ue  Energy  Puicy  Act  and  wink 
toward  a  national  energy  policy  that  takes  bold  steps  toward  a  cleaner,  safer,  and 
more  independent  energy  future. 

More  specifically,  I  am  before  you  today  to  share  the  opinions  of  American  Riven 
and  the  Hydropower  Reform  Coalition  on  the  hydropower  title  at  thie  t"  -  '- 
Draft.  There  are  four  basic  measagea  in  my  testimony: 
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1.  Hydn^mwer  relicensing  significantly  improves  environmental  quality  at  almost  no 

cost  to  power  generation. 

2.  Much  has  changed  since  hydropower  legislation  was  introduced  in  1997  and  even 

since  the  House  passed  H.R.  6  in  2003.  Many  of  those  changes  have  already 
paid  dividends  and  others  still  hold  promise, 

3.  ^  Ctcating  an  administrative  appeals  Drocess  available  only  to  hydropower  dam 

owners,  the  Hydroelectric  Title  tilts  the  scales  of  justice  in  their  favor  and  pr^- 
udices  states,  tribes,  local  landowners,  iirisators,  conservation  groups,  and 
other  interested  members  of  the  public  who  ful  have  interests  in  how  dams  are 
(qterated. 

4.  The  new  process  proposed  in  the  Hydroelectric  Title  of  the  Ener^  Policy  Act  will 

increase  regulatory  complexity,  decrease  certainty,  lengthen  tbe  timeline  and 
cort  itf  licensing,  and  diminish  environmental  standards. 

I  would  like  to  stress  that  hydropower  rehcensing  is  a  natural  resources  issue  and 
not  dmply  an  energy  issue,  due  to  the  enormous  impacts  dam  operations  have  on 
hnndreas  of  species,  thousands  of  river  miles,  and  millionB  of  dollars  in  recreational 
c^iportunitieB  for  decades  to  come.  Changes  to  dam  operations  that  better  conserve 
natural  resources  have  a  negligible  impact  on  energy  generation,  electric  rates,  and 
industry  vialnlitjr. 

I  would  also  like  to  make  it  clear  that  American  Rivers  and  members  of  the  Hy- 
dropower Reform  Coalition  are  NOT  anti-hydropower.  We  aimplj'  wish  to  ensure 
that  danu  are  operated  to  protect  and  restore  nver  resources  usmg  best  available 
technolc^es  and  best  management  practices.  Coalition  members  including  American 
Rivers  have  been  involved  m  the  rehcensing  of  more  than  300  dams  over  the  past 
ten  years  supporting  the  continued  operation  of  more  than  9,000  MW  of  electricity. 
By  contrast,  we  have  opposed  the  rehcensing  of  fewer  than  20  dams,  which  together 
produce  less  than  100  SlW  of  electricity. 

While  hydropower  has  provided  significant  benefits  to  society  over  the  past  100 
years,  this  has  not  come  without  a  cost  to  our  rivers.  Dams  harm  the  physical, 
chemical,  and  biological  function  of  rivers  by  disrupting  flows,  degrading  water  quai- 
ls, and  blocking  passage  of  fish  and  other  species.  Although  hydropower'a  energy 
source— water — is  relatively  renewable,  the  nver  ecosystems  that  dams  affect  are 
not.  The  profound  impacta  of  hydropower  dams  on  river  systems  have  been  widely 
documented  in  the  scientific  literature.  For  example,  dams  cut  off  free-flowing  riv- 
ers, blocking  not  only  fish  and  wildlife  migration,  but  also  the  flow  of  nutrients  and 
sethments.  By  diverting  water  out  of  rivers  for  power  generation,  hydropower 
projects  often  leave  entire  wi 
cedures  for  these  projects  c 
cantly  reducing  generation. 

When  the  scores  of  hvdroelectric  licenses  scheduled  to  expire  over  the  next  decade 
were  oiigiually  licensed  decades  ago,  nLeeting  environmental  standards  was  not  re- 
quired and  our  understanding  of  complex  ecdogical  systems  was  in  its  infancy.  For 
decades,  these  projects  have  operated  with  minimal  environmental  controls  leading 
to  significant  and  sometimes  irreversible  damage.  Current  relicensing  represents 
ur  &st  opportunity  to  review  these  dams,  reservoirs,  and  turbines,  and  to  place 


environmental  safeguards  on  them  for  the  next  30  to  50  years  that  will  improve  oi 
rivers  and  protect  fish  and  wildlife  for  our  children  and  grandchildren. 
Though  damaging  to  rivers  and  ecosystems,  hydropower  represents  an  important 


part  of  the  nation's  energy  mix,  producing  about  10%  of  total  annual  generation. 
About  half  of  that  energy  is  generated  by  non-federal  producers  and  regulated  by 
^RC.  The  hcensees  pay  nothing  for  an  essentially  free  and  renewable  fiiel — river 
water — and  less  than  2%  of  the  fair  market  value  for  the  use  of  federal  lands.'  Ac- 
cordiiig  to  FERC,  the  rehcensing  of  more  thanl40  hydropower  projects  reduced  gen- 
eration an  average  of  only  1.6%  per  project.^  Based  upon  the  relative  percentage  of 
hydropower  in  the  nation  s  overall  energy  mix,  we  estimate  that  rehcensing  require- 
ments WOTild  result  in  a  mere  0,025%  reduction  of  the  electric  power  generated  an- 
Dually  in  America. 

Th«  '•I"'"'  by  utilities  that  measures  to  protect  river  ecosystems  and  water  qualiW 
irill  lead  to  substantial  rate  hikes  for  consumers  are  false.  For  example,  the  Hells 
CoDyon  Complex  of  three  dams  on  the  mainst«m  of  the  Snake  River,  nordering  be- 
tween Idaho  and  Oregon,  is  one  of  the  largest  privately-owned  hydropower  pngects 

I  U,S.  Oeiural  Accmmtiiig  Office.  Federul  E/iem  Regulatory  ComTnution:  Charget  for  Hydro- 
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in  the  country.  This  complex  blocks  acceaa  of  Snake  River  Chinook  salmon  from  80% 
of  dieir  hiatoric  spawning  groundB.  An  economic  analysia  eoouniasioned  by  the  Nez 
Perce  Tribe  found  that  measures  to  provide  fish  passage  and  improve  water  quali^ 
in  tiie  river  would  lead  to  an  average  rate  increase  for  residential  customers  of  only 
$1  a  month,  if  the  entire  cost  of  these  measures  were  passed  along  to  consumers.' 
In  addition,  a  poll  of  customers  in  southern  Idaho  and  western  Oregon  fbund  wide- 


II.  REUC&NSING — AN  IMPORTANT  BALANCING  ACT 

The  reUcensing  process  is  necessarily  complex.  Because  rivers  are  public  n 
with  many  competing  interests  and  significant  environmental  issues,  the  licensing 
process  for  hydropower  dams  involves  multiple  stakeholders.  Unlike  most  electrid^ 
generating  technologies,  hydropower  affects  a  wide  range  of  interests.  Because  evenr 
dam  and  eve^  river  is  different,  generic  standards  cannot  be  applied  to  eauk 
project.  Individual  conditions  suited  to  each  project  must  be  established. 

The  Federal  Power  Act  (FPA),  although  commonly  considered  an  energy  statute, 
also  occupies  an  important  rote  in  environnientfu  protection.  Tlie  statute  was 
amended  m  1986  to  require  the  Commission  to  give  "equal  consideration"  to  power 
(electridty  generation)  and  non-power  (fish  and  wildlife  protection,  recreation,  etcO 
benefits  of  uie  river.  However,  this  balancing  requirement  is  not  the  sole  environ- 
mental constraint  placed  on  hydro  prqects.  Back  m  1920,  Congress  determined  that 
some  basic  environmental  protections  must  be  afforded  at  every  danL  Under  these 
statutory  requirements,  expert  federal  and  state  resource  managers  establish  basic 
conditions  that  form  a  Qoor  above  which  FERC  then  establishes  license  cooditions 
in  the  public  interest. 

Sometimes  referred  to  as  mandatory  conditions,  the  statutory  requirements  as- 
sure that: 
<1)  Fish  can  be  passed  u^tream  and  downstream  of  a  dam  (FPA  Section  18); 

(2)  If  a  nonfed^^  dam  is  located  on  federaBy  owned  land,  the  purposes  of  the  fed- 

eral land  are  protected  (FPA  Section  4(e));  and 

(3)  The  dam  complies  with  state-developed  water  quality  standards  (Clean  Water 
Act.  Section  401). 

Section  18  of  the  Federal  Power  Act  grants  authority  to  the  Secretaries  of  Com- 
merce and  the  Interior  to  mandate  the  construction  and  operation  ot  fish  paaaage. 
This  authority  has  been  upheld  by  the  courts  on  a  regular  basis.'  Setting  the  re- 
quirement for  fishways  apart  as  a  special  consideration  reflects  the  understanding 
uat  fish  are  important  to  interstate  and  intrastate  commerce  and  Uiat  they  sJao 
have  substantial  non-commercial  value.  It  reflects  a  policy  incorporated  into  the 
laws  governing  dam-building  from  the  earliest  years  of^our  nation.  The  privilege  of 
builduig  a  dam  on  a  public  waterway  baa  long  required  the  protection  of  those  who 
rely  on  affected  fisheries,  through  the  construction  of  safe  and  effective  fish  passage- 
New  science,  technolo^,  and  appreciation  for  the  value  of  healthy  fisheries  nae 
more  recently  prompted  tlie  construction  of  fish  passage  on  many  dama  that  were 
origbiBlly  constructf^  without  it. 

Section  4(e)  grants  authority  to  land  management  agencies  to  ensure  that  prqiecta 
on  their  lands  meet  current  management  goals  and  olQectiveB.  More  than  400  t^itxC 
regulated  prcnects  are  located  on  Forest  Service,  Bureau  of  Land  Management,  and 
tribal  lands.  These  projects  have  impacts  on  water  resources,  recreation,  fiah  and 
wildlife,  and  cultural  resources  and  euso  receive  the  benefit  of  cheap  rent.^  In  order 
to  adeqjuateh'  manage  the  lands  entrusted  to  them  and  ensure  that  hydro  prqjecta 
do  not  mteriere  with  other  uses  of  the  land,  federal  land  management  agendas  must 
be  able  to  constrain  how  these  prcrjects  are  operated. 

The  [Mvtection  ot  water  quality  is  a  responsibility  that  has  been  del^ated  to  the 
states  since  the  Clean  Water  Act  was  adopted  30  years  a^a.  Section  401  enmret 
that  private  hydro  projects  will  not  interfere  with  state  standards,  by  requiring  that 
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each  federally  licensed  project  obtain  a  atate  certification  that  the  project  is  con- 
Biatent  with  state  standuxla,  including  the  designated  uses  for  each  wat«r  body.  The 
Supreme  Court  confirmed  in  PUD  No.  1  of  Jefferson  County  v.  Washington  Dep't  of 
Ecolo^,  fill  U.S.  700  (1994),  that  these  standards  include  chemical,  physical,  and 
biologickl  parameters. 

These  laws  establish  the  simple  rule  that  hydroelectric  projects  must  meet  basic 
environmental  standarda  before  operating  on  our  rivers.  Just  as  we  should  not  allow 
coal-fired  plants  to  operate  without  modem  emissions  control  devices,  Ivrdro  plants 
should  not  operate  withoui  use  of  best  available  technologies  and  practices.  None- 
theless, these  environmental  conditions  have  been  scapegoated  as  the  cause  of 
delays  in  the  relicensing  process.  This  is  not  supported  by  the  facts. 

In  May  2001,  FERC  issued  a  report  to  Congress  reviewing  "policies,  procedures, 
and  regtilation8  for  the  licensing  of  nydroelectnc  projects  to  determine  how  to  reduce 
the  cost  and  time  of  obtaining  a  license."'  The  report  showed  that  Section  4(e)  and 
18  reqnirements  of  the  FPA  oy  federcd  resource  agencies  were  not  a  m^jor  cause 
for  reucenBing  delays  and  that  the  timeframe  for  processing  licenses  incorporating 
mandabwy  conditions  was  nearly  identical  to  that  of  hcenses  without  conditions.' 
In  fiact,  <M  the  157  new  or  exiatmg  projects  licensed  from  1995  through  2000,  the 
Department  of  the  Interior  only  established  mandatory  conditions  under  Section  4(e) 
(at  9  projects,  and  the  U.S.  Fish  and  Wildlife  Service  or  the  National  Oceanic  and 
Atmospheric  Administration  only  established  Section  18  fishwav  conditions  for  32 
pngects.'  When  these  conditions  are  estabhahed,  they  are  usually  uncontested.  Of 
the  67  challen^s  brought  by  applicants  for  the  157  licenses,  only  13  were  directed 
to  Interior  anoNOAA conditions."* 

m.  IMPROVEMENTS  TO  THE  RELICENSING  PROCESS  CAN  WORK 
For  the  last  ei|^t  years,  American  Rivers  and  members  of  the  Hydropower  Re- 
form Coalition  have  been  working  with  industry,  federal  and  state  agencies,  and  the 
Commiaaion  to  make  administrative  improvements  to  the  hydropower  licensing 
process.  We  have  made  steady  progress  in  a  number  of  areas  induding  federal  ^%n- 
cy  actions  and  procedures  to  ensure  consistency,  timeliness,  and  coordination. 


•e  Licensing  Process 

Since  1997  when  hydropower  testation  similar  to  that  in  the  discussion  draft 
was  introduced  by  Senator  Larry  Craig,  FERC  has  undertaken  two  rulemaking  ef- 
forts to  streamline  hydropower  licensing.  The  first  effort  was  the  Alternative  Licens- 
ing Process  (ALP)  estabUshed  on  October  29,  1997,  and  designed  to  promote  collabo- 
latton  and  settlement  in  hydropower  licensing.  Since  that  time,  dozens  of  projects 
have  uaed  the  Commiasion'a  ALJ'  rulea,  reaulting  in  far  less  htigation  and  a  marked 
increaBe  in  settlements. 

From  2001  through  2004,  FERC  issued  135  licenses.  A  total  of  51  of  those  licenses 
or  38%  were  settlement  agreements.  Interestingly,  settlements  accounted  for  71%  of 
the  total  electrical  capacity'  of  hcenses  issued  during  that  time,  or  3,208  MW.  During 
that  same  period,  the  Commission  oversaw  the  surrender  of  only  5  constructed 
prqiecta,  nunt  of  which  were  due  to  age  and  disrepair. 

llie  recent  Tapoco  Settiement  in  Tennessee  and  North  Carolina  among  Alcoa  Alu- 
minum, conservation  groups,  communities  and  state  and  federal  agencies  will  re- 
store Qows  to  two  previously  dewatered  river  reaches,  including  a  nine-mile  section 
of  the  Cheoah  River  that  has  been  virtually  dry  for  more  than  50  years.  This  will 
help  a  diverse  array  of  native  aquatic  species,  including  the  endangered  Appa- 
'lyfiiffr'  Elktoe  mussel  and  create  (lows  for  recreation  including  fishing  and  white- 
water  boating.  The  agreement  will  also  preserve  over  10,000  acres  of  pristine  water- 
shed and  biwMJcally  diverse  lands  adjacent  t«  the  Great  Smoky  Mountains  Na- 
tional Park  and  the  Cherokee  National  Forest  tiirough  a  combination  of  conserva- 
tion eaaementa,  land  donation,  and  rights  of  first  refiisal  to  conservation  interests. 
To  coniect  some  of  the  stream  system  fi-agmentation  caused  by  these  dams  and  res- 
emin,  Aleoa  will  design  and  operate  systems  to  transport  four  endangered  fish  spe- 
cies between  disconnected  tributaries  and  work  with  state  and  federal  officials  to 
reintroduce  these  species  throughout  the  region.  The  agreement  also  creates  two 
trust  fiinds  of  $12  million  over  50  years  to  finance   restoration,  and  recreation 
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prtgectB  id  the  Little  TennMsee  watershed.  According  to  PERC,  "^e  project  will  pro- 
vide 3S0  megawatts  of  electrici^  generated  from  a  renewable  resource  while  pro- 
tecting end  enhancing  fish,  wildliie,  recreation  and  aquatic  resourcea  near  the 
Foject." '  >  Last  Congreis,  a  component  of  this  agreement  waa  codified  in  legislation, 
L.  108-343,  sponsored  by  Congressman  Duncan  and  Senator  Alexander.  The  Hy- 
droelectric Title  of  the  Discussion  Draft  would  have  made  this  agreement  highly  un- 
likely. 

Another  success  story  is  the  Pelton-Round  Butte  Project  owned  and  operated  by 
Portland  General  Electric  and  the  Confederated  Tribes  of  the  Warm  ^)rin^  on  the 
Deschutes  Rivers.  The  settlement  a^eement,  signed  ofRcially  on  July  13,  2004  will 
lead  to  salmon  and  steelhead  reaching  the  upper  parts  of  tike  Deschutes  River  for 
the  first  time  in  decades.  In  discussing  the  project  Portland  General  Electric  stated 
that  The  river  sustains  varied  economies  by  generating  electricity,  irrigating  agri- 
cultural land,  providing  a  fish  harvest  for  the  Tribes  and  supporting  recreation  and 
tourism.  The  Deschutes  draws  white  water  rafters  and  fishermen  from  all  over  the 
region,  while  its  reservoirs  provide  water  skiing,  shoreline  camping  and  other  recre- 
ation. Those  benefits  have  come  at  a  cost  to  the  river,  which  the  Pelton  Round  Butte 
relicensing  agreement  will  help  offset."  The  settlement  is  an  important  last  step  to 
earning  a  new  FERC  license  for  the  Pelton  project.  PERC  must  still  accept  the  set- 
tlement and  issue  a  new  license. 

In  New  England,  major  settlement  agreements  in  Massachusetts,  Vermont,  and 
New  Hampshire  have  led  to  tremendous  growth  in  rural  economies.  For  example, 
a  series  of  dams  along  the  Penobscot  River  in  Maine  with  nonexistent  or  insufficient 
fish  passage  facilities  caused  the  populations  of  migratory  fish  species  to  plummet 
to  historically  low  populations.  The  river  was  home  to  the  largest  Atlantic  sabnon 


significanliy  enhancing  fisning,  recreation  and  tourism  opportunities.  As  part  of  the 
licensing  agreement,  90%  of  the  power  production  capacity  will  be  maintained  in  the 
project  by  increasing  production  capabiuties  at  other  dams. 


__3  and  other  settlement  agreemente  have  led  to  enormous  improvementB  to 
nvers,  local  economies,  and  have  guaranteed  the  continued  operation  of  cheap,  emis- 
sions tree  hydropower.  The  one-sided  provisions  of  the  Discussion  Draft  would  have 
made  thia  kind  of  collaboration  almost  impossible  and  significantly  detracted  from 
the  ability  to  achieve  settlements.  Instead,  we  would  have  been  left  with  litigatian, 
litigation,  and  more  litigation. 
FERC'3  New  Rule 

Effective  October  23,  2003,  after  the  Energy  Policy  Act  passed  out  of  the  House 
of  Representatives,  FERC  established  a  new  hcensing  process  called  the  Integrated 
Licensing  Process  (ILP)  designed  to  establish  a  single  "Jntegrated'  environmental 
analysis.  The  proposal  was  the  culmination  of  work  t^  FERC  staff  and  federal  agen- 
cies as  well  as  a  parallel  process  initiated  by  hydropower  licensees,  conservation 
groups,  state  agencies,  and  Indian  tribes.  The  Commission  estimates  that  the  ILP 
will  reduce  the  average  time  it  takes  to  complete  the  licensing  process  by  60%.  Fur- 
ther, it  estimates  that  the  proposed  process  will  reduce  the  coat  of  licensing  for  a 
Eroject  under  5  megawatts  by  |150,000  and  for  a  project  greater  than  6  megawatts 
y  $690,000.1' 

The  highlights  of  the  ILP  are: 

•  increased  assistance  by  Commiseion  staff  to  potential  applicants  and  stakeholders 

during  the  development  of  license  applications; 

•  greater  coordination  among  the  Commission  and  federal  and  state  agencies  with 

mandatory  conditioning  authority; 

■  coordination  of  environmental  analyses  between  the  Commission  and  other  stake- 

holders; 

•  public  participation  in  the  consultation  process; 

■  clear  and  rational  schedules  and  deadlines  for  all  partidpants; 

•  development  of  a  Commission-approved  study  plan,  with  dispute  resolution  of  dis- 

agreements; and 
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■  creation  of  a  new  CtnmmBBioii  Tribal  Liaison,  to  be  the  point  of  contact  for  Amer- 
ican Indians'  concents  regardless  of  the  proceeding  or  issue. 
Back  in  1997,  American  Rivers  and  our  conservation  partners,  along  with  the  De- 
partments rf  Agriculture,  Commerce,  and  the  Interior,  all  argued  t&t  it  was  pi»- 
matwre  to  change  the  relicensing  process  until  FERC's  ALP  rule  had  a  chance  to 
wort  KAt  years  later,  the  success  of  that  process  has  been  borne  out.  We  now 
stand  benire  Congress  immediately  following  the  publication  of  another  FERC  rule 


a  occur  without  amending  the  law  and  without  jeopard- 
ir  environmental  quality. 
Mandatory  Conditioning  Agency  Rulemaking 

\a  2003,  the  U.S.  Forest  Service  undertook  a  rulemaking  on  the  "Notice,  Com- 
ment, and  Api»eal  Procedures  for  Projects  and  Activities  on  National  Forest  System 
Lands."".  New  rules  to  amend  36  C.F.R.  Part  215  eliminated  the  process  for  admin- 
istratiTe  appeal  of  various  Forest  Service  actions,  including  Forest  Service  condi- 
tioos  for  the  protection  and  utilization  of  National  Forest  System  lands  in  hydro- 
power  project  licenses  under  the  FPA,  section  4(e},  American  Rivers  and  the  Hydro- 
power  nerorm  Coalition  generally  opposed  the  rule  change,  arguing  that  adminlstra- 
tive  wpeals  were  a  valuable  administrative  tool,  provided  they  were  adequately 
StafiM  and  fimded.  Unfortunately,  in  an  effort  to  streamline  the  agency,  the  Forest 
Senrioe  did  away  with  any  administrative  review  of  agency  conditions. 

'Hie  concept  behind  the  one-sided  appeals  process  avaDable  eiclusively  to  licens- 
ees was  publicly  vetted  in  a  proposed  Department  of  the  Interior  rule"  tiiis  past 
&1L  Ninebr-nine  percent  of  the  15,000  comments  received,  including  those  of  eight 
states  ana  several  tribes,  opposed  the  one-sided  appeals  process.  Newspaper  edi- 
torials  in  the  Washington  Post,  San  Francisco  Chromcle,  and  Atlanta  Journal  Con- 
slilutMia  lambasted  the  idea  of  giving  utilities  an  unfair  advantage.  Comments  re- 


1  Iqr  the  agency,  including  those  of  American  Rivers  and  the  Hydrapower  Re- 
min  CoolititHl,  rejected  the  concept  that  dam  owners  were  entitled  to  an  appeal 
process  dosed  to  other  stakeholders  with  a  direct  interest  in  the  prcnect,  and  called 

—Km  the  Department  of  the  Interior  to  eat"""'""" ""  "     ---l-l.i  ■ 

e  await  a  response  from  the  Department. 

IV.  CURRENT  PROPOSAI^  WOULD  BIAS  THE  PROCESS  AND  HARM  THE 

American  Rivers  and  the  Hydropower  Reform  Coalition  oppose  the  hydropower 
language  in  the  Enei^  Bill  because  it  will  increase  regulatory  complexity,  decrease 
cerSdnty,  lengthen  the  timeline  of  license  issuance,  provide  unjust  advantages  to 
hydropower  dam  owners,  interfere  with  the  full  participation  of  states,  tribes,  home 


0  administrative  appeal,  the  language  ii 


standso^  fbr  environmental  protection. 
A  Title  II  would  give  hydro  liceiise  applicants  unprecedented  power  and  access  to 
special  processes  to  address  their  interests. 

Currently,  the  Federal  Power  Act's  hydropower  licensing  provisions  create  an 
open,  equitable  process  in  which  the  Ham  owner  initiates  the  proceedings  with  its 
intent  to  file  an  application,  but  thereafter,  other  interested  stakeholders  have  the 
same  rights  to  participate  all  the  way  through  administrative  appeal  to  judicial  re- 
view. See  18  C.F.R.  i{380  and  385.  The  relicensing  provisions  of  the  Energy  Fohcv 
Act  Discussion  Draft  would  drastically  alter  this  balance  for  projects  involving  fish 
pattftfl|w>  and  public  lands. 

Section  231  of  the  discussion  draft  grants  dam  owners  seeking  a  license  for  a  hy- 
dn^ower  dam  the  right  to  appeal  an  agency  decision  using  a  "trial-type  hearing" 
Da  the  record.  Other  parties  are  allowed  to  comment  on  these  proceedings,  but  may 
not  initiate  them.  Providing  such  a  hearing  to  the  license  applicant,  presumably  to 
dkallenge  cmditions  that  are  too  onerous,  but  not  granting  otner  parties  the  chance 
to  diallenge  weak  conditions,  is  simply  unequal  treatment  under  the  law  and  bad 
puhKc  poliey.  Industry  argues  that  the  pubhc  has  multiple  opportunities  to  have  its 
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views  heard  earlier  im  the  licensing  prooess.  So  does  the  license  applicant.  What 
matters  most  is  whether  the  opportumties  are  even-handed:  we  ask  Congresa  to  en- 
sure that  everyone  has  the  seme  opportunitieB  to  be  heard,  as  they  have  had 
throughout  the  histoiy  of  the  Federal  Power  Act. 

Section  231  also  aUows  license  apphcants  the  exclusive  ri^t  to  compel  the  re- 
source agencies  to  adopt  alternative  conditions  from  those  issued  by  the  uendes 
under  sections  4(e)  and  18.  In  offering  this  new  authority  only  to  license  applicants, 
this  legislation  would  again  prejudice  other  parties  involvea  in  the  Ucensing  proc- 
ess—not just  conservationists,  but  also  state  agencies,  tribal  interests,  iirigatora, 
neighboring  landowners  and  recreationists.  Offering  altemativeB  that  muat  be  in- 
cluded by  the  Secretaiy  is  an  unneceaeaiy  infringement  on  the  agency's  authoriQ' 
and  expertise,  but  granting  this  preferential  treatment  to  hydropower  interests  ia 
patently  uoiuat,  unfair,  and  inconsistent  with  every  other  element  of  the  Federal 
Power  Act.  This  provision  also  runs  counter  to  the  right  of  the  pubhc  to  participate 
in  the  management  of  the  nation's  rivers.'^ 
B.  The  hydroelectric  rvliceTisiTtg  title  would  r?iake  a  complex  process  more  so. 

At  a  time  when  everyone  is  working  to  streamline  hydropower  licensing,  the  Hy- 
droelectric Title  adds  complexity  through  the  addition  of  three  new  administrative 
processes  for  each  affected  agency: 

•  Trial-type  hearings  for  hcense  apphcants — This  is  an  incredibly  complex  and  cost- 

ly proposal  to  administer  and  would  enable  dam  owners  to  call  witnesses  and 
cross-examine  agency  witnesses  before  an  Administrative  Law  Judge.  In  its  dis- 
cussion of  proposed  rules  to  establish  an  appeals  process  for  hcense  apphcants, 
the  Department  of  the  Interior  recently  argued  against  imposing  a  tiial-type 

hearing,  stating  that  it  could  prolong  the  current  lioensin ■" '"  ' — 

years. '^  FERC  itself  has  largely  abandoned  this  practice  f 
ceedings  in  favor  of  paper  processes. 
■  Consideration  of  applicants'  alternative  resource  conditions — The  license  applicant 
would  be  granted  the  opportunity  to  offer  alternative  conditions  that  the  Sec- 
retary must  accept  provided  the  alternative  meets  certain  standards.  Tbia  proc- 
ess would  require  additional  staff,  steps,  and  analysis;  and 

•  The  Commission's  Dispute  Resolution  Service — If  the  dam  owner  continues  to  dis- 

agree with  the  agency,  despite  each  of  the  steps  above,  the  dam  owner  may  se^ 
review  by  the  Commission  s  Of&ce  of  Dispute  Resolution,  an  office  with  no  au- 
thority or  experience  t«  resolve  differences  in  these  cases. 

Another  new  process  would  mandate  that  federal  resource  agencies  conaider  elev- 
en new  factors  in  developing  their  environmental  conditions.  Consideration  rf  theae 
factors  places  an  enormous  burden  on  the  resource  agencies.  At  present,  the  rel- 
evant state  and  federal  agencies  do  not  have  sufficient  staff  or  funding  to  meet  these 
proposed  requirements  for  new,  complex  analyses  clearly  beyond  the  scope  of  their 
resource  protection  responsibilities  and  well  beyond  their  expertise.  Many  o!  Uie 
new  procedures  and  mandates  placed  on  resource  agencies  are  redundant  with  the 
Commission's  role  in  relicensing.  Currently,  FERC  is  chai^^  with  considering  a 
range  of  factors  when  it  issues  a  license  under  the  FFA,  with  the  co(q)eration  and 
input  of  federal  agencies  on  issues  where  they  add  expertise — in  this  case  fisberiei 
and  land  management. 

Having  the  agencies  undertake  an  additional  evaluation  would  be  not  only  be  du- 
plicative; it  would  also  fundamentally  realign  the  agencies'  role  in  " 
process,  which  is  currently  to  estabhsh  necessary  and  appropriate  e 
protections — a  floor  of  environmental  protection — and  to  leave  the 

power  development  versus  other  factors  beyond  those  basic  protectionL 

mission.  For  these  reasons,  American  Rivers  and  the  Hydropower  Reform  Coalition 
strongly  oppose  these  provisions. 

Adding  new  responsibilities  and  procedures  for  resource  agency  staff  will  do  Uttle 
to  address  timeliness  or  streamline  complexity.  A  more  usefiil  and  appropriate  ap- 

5 roach  would  be  to  enhance  agency  capability  by  ensuring  that  annual  fees  ccdlected 
y  FERC  from  licensees  for  resource  agency  relicensing  expenses  under  Sectkn 
1701(a)  of  the  Energy  Politr  Act  of  1992  be  reimbursed  du^ctly  back  to  ttuMe  agen- 
cies, instead  of  going  into  the  general  Treasury.  Today,  these  agencieB  are  Bbetciied 
near  the  breakmg  point  and  must  have  additional  resources  to  keep  np  with  their 
present  level  of  involvement,  much  less  this  proposed  increase  in  reapmailnli^. 


le  public  must  retain  control  of  the  great  waterwaye.  It  is  easential  that  am  permit  to 
X  Uiem  for  reaeona  and  an  condltionB  ti^t  seem  Jjood  at  the  moment  ahoiiM  n  — ^ — ' 
'  GonditionB  demand."         ...       - .    -. 
iL  2  (Sqit  9,  2004). 


en  cb^ufed  conditiiHiB  demand."  President  feddy  Rooeevelt,  11 
g.  B4603,  coL  2 '"    '  " 
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C.  TiUe  II  would  diminiek  environmental  quality 

The  langimpp  of  the  hydropower  reltcensing  title  in  the  DiscuHBion  Draft  elimi- 
naies  the  basic  guarantee  that  alternative  hcense  conditions  would  provide  equiva- 
lent protection  to  those  proposed  by  the  agencies,  establishing  a  new  standard  that 
invites  administrative  and  judicial  secona-guessing  of  the  protections  for  fisheries 
and  federal  lands.  In  addition,  it  farces  the  resource  agencies  to  give  private  costs 
Uie  same  level  of  consideration  as  the  protection  of  public  resources.' 

The  standard  for  section  18  alternative  conditions  is  even  more  harmful.  Rather 
than  requiring  the  installation  of  a  fishway,  this  proposal  would  establish  a  stand- 
ard that  the  alternative  be  "no  less  protective  of  the  fish  resources"  than  the  fishway 
originally  proposed  by  the  fishery  agency.  No  one  really  knows  what  is  meant  l^ 
"fisn  resDurceH."  This  lan^ua^  could  allow  the  Bubstitution  of  hatcheries,  habitat, 
or  even  mitigation  ftmds  m  lieu  of  fish  passage,  none  of  which  will  move  fish  past 
the  dam.  Loss  of  apawning  habitat  and  movement  of  fish  into  their  historic  range 
cannot  be  mitigated  by  hatcheries  or  downstream  habitat  improvements.  There  are 
many  interests  in  moving  tish  past  dams  that  go  beyond  the  "protection  of  fish  re- 
sources,' such  as  fishing  access  and  treaty  obligations. 

VI,  CONCLUSION 

Being  a  good  environmental  steward  is  a  legitimate  cost  of  doing  business.  If  a 
prpject  is  already  unprofitable  because  of  market  forces  or  because  it  is  run  poorly, 
it  should  not  be  exempted  from  any  environmental  conditions.  According  to  the 
onirts.  There  can  be  no  guarantee  of  profitability  of  water  power  prcnects  under  the 
Federal  Power  Act;  profitability  is  at  risk  from  a  number  of  variable  factors,  and 
values  other  than  profitability  require  appropriate  consideration.""  We  urge  the 
Committee  not  to  make  environmental  protections  the  scapegoat  for  licensing  mar- 
ginal pngects  nor  to  allow  utilities  that  have  never  mitigated  for  their  environ- 


i  to  continue  to  benefit  from  a  sweetheart  deal  at  the  public's  ex- 
American  Rivers  and  the  Hydropower  Reform  Coalition  believe  that  there  should 
be  stricter  environmental  conditions  at  hydropower  projects,  while  many  in  the  in- 
dusti^  believe  that  there  should  be  fewer.  Perhaps  that  is  a  signal  that  things  are 
woriong.  Whichever  position  one  believes,  the  Committee's  Discussion  Draft  of  the 
Bneigy  Policy  Act  would  only  make  the  relicensing  process  more  complei  and  hti- 
gioua  and  would  threaten  public  trust  resources  that  already  bear  the  brunt  of  reli- 
censing delays.  We  urge  the  Committee  to  defer  to  the  Commission's  new  Integrated 
Tinnnmng  Process  to  truly  improve  the  hydro  licensing  process  and  to  reject  meas- 
m«8  that  undercut  environmental  protections  and  place  the  voice  of  hcense  appU- 
cants  over  that  of  other  parties. 

We  nnderstand  and  appreciate  the  value  of  hydroelectric  power.  It  is  a  valuable 
Morce  of  emissions  free  energy  and  provides  numerous  other  benefits  including 
bdi^  the  dieapest  source  available.  Unfortunately,  its  legacy  of  impacts  to  our  na- 
tion^ rivers  has  been  n^ected  too  long.  Now  is  ^e  time  to  bring  these  dams  up 
to  modem  environmental  standards,  not  to  continue  the  status  quo.  For  the  reasons 
ouUined  in  nr^  testimony,  we  urge  the  members  of  this  Committee  to  oppose  the 
Hydroelectric  Title  of  the  discussion  draft  and  to  oppose  this  bill. 

Mr.  Shimkus.  Thank  you.  And  I  want  to  personally  applaud  the 
panel  for  resdly  abiding  by  the  5  minutes.  Everybody  is  right  on 
time,  and  this  is  very  helpnil,  especially  when  there  is  a  long  panel. 
I  am  saying  that  because  I  know  who  is  coming  up  next,  so  I  will 
put  him  on  notice.  Mr.  John  Sheik,  Senior  Vice  President,  Govern- 
ment Affairs  for  the  NationEd  Mining  Association,  previously  served 
as  Counsel  to  the  House  Committee  on  Energy  and  Commerce, 
where  he  worked  on  the  Clean  Air  Act  Amendments  of  1990  and 
what  became  tiie  Energy  PoHcy  Act  of  1992.  He  served  as  Senior 
Advisor  to  the  ranking  Republican  on  the  Energy  and  Commerce 
Sub^mmittee  on  Fossil  and  Synthetic  fuels  for  most  of  the  1980's. 
Prior  to  his  present  assignment,  John  was  Director  of  Government 
Afiiairs  for  Calpine  Corporation.  Other  private  sector  positions  have 
included  Vice  President  of  the  American  Gaming  Association,  As- 
sistant General  Counsel  of  ITT  Corporation,  Federal  Affairs  Coun- 

"Wi»eontin  Public  Service  Corp.  v.  FERC,  32  F.3d  116S,  1168  (7th  Cir.  1994) 
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sel  for  the  Hartford.  John  also  prsicticed  law  in  California  for  ^b- 
son,  Dunne,  and  Cnithcher.  I  am  goii^  to  know  everything  about 
you  here  in  a  minute.  John  is  an  honors  graduate  of  Georgetown 
University  College  of  Arts  and  Sciences.  He  received  his  juris  doc- 
torate degree  from  Georgetown  Law  Center.  Welcome.  Agaan,  as  ev- 
erything else — ^your  full  statement  is  in  the  record.  You  have  5 
minutes.  Thank  you. 

STATEMENT  OF  JOHN  E.  SHELK 

Mr.  Shelk.  Thank  you,  Mr.  Chairman.  And  most  importantly,  I 
was  bom  in  the  State  of  Illinois.  I  appreciate  that  link,  but  alao 
glad  to  be  here  on  behedf  of  the  National  Mining  Association.  And 
we  are  pleased  to  urge  the  committee,  in  what  we  hope  will  be  a 
bipartisEm  basis,  to  move  swiftly  and  favorably  on  a  comprehensive 
energy  bill  this  year,  one  that  ia  certainly  long  in  the  making.  NMA 
represents  producers  of  coal,  the  fuel  that  helps  generate  over  one- 
half  of  the  Nation's  electricity.  Our  members  also  include  minerals 
and  metals  producers  as  well  aa  equipment  manufacturers,  and  so 
as  a  result,  we  approach  energy  issues  aa  haQi  users  and  producers 
of  enei^. 

We  commend  Chairman  Barton  and  Chairman  Hall  and  the 
members  of  the  committee  for  moving  forward  early  this  year  betsed 
on  the  conference  report  in  2003.  And  the  short  title  this  year,  we 
think,  say  it  all.  The  short  title  says  '^e  Energy  PoUcy  Act  of 
2005,"  and  then  it  goes  on  to  say  "ensuring  jobs  for  oiu*  future  with 
secure  and  rehable  energy."  And  we  beheve  that  the  Nation's  abun- 
dant coal  reserves  should  play  a  major  role  in  accompHshing  those 
objectives  of  jobs  and  security,  all  while  continuing  to  improve  the 
environment.  As  others  have  mentioned,  the  Enei^  InformatioQ 
Administration  projects  the  demand  for  electricity  will  increase  50 
percent  in  just  the  next  20  years.  Multi-biUion  dollar  investments 
must  be  made,  starting  today,  to  meet  that  increased  demand. 

Coal's  track  record  in  power  generation,  as  well  as  the  potential 
for  new  uses  in  gasification  for  chemicals  and  Hquefaction  for 
transportation,  are  impressive  and  the  reasons,  we  believe,  are 
straightforward.  Coal  is  a  domestic  fuel;  it  is  reliable;  it  is  afford' 
able;  and  it  is  increasingly  clean.  The  EIA  foreceist  confirms  coal's 
significant  price  advantage  over  other  fuels  throughout  the  forecast 
period,  and  there  is  no  denying  the  fact  that  states  with  the  hi^- 
est  percentage  of  coal-fuel  power  generation  generally  have  the 
lowest  consumer  electricity  rates. 

We  are  happy  to  report  that  that  track  record  continues  while 
improving  the  environment.  Since  1980,  while  the  amount  of  coal 
used  to  generate  electrify  hfis  grown  75  percent,  emissions  firom 
coal-fuel  power  plants  are  40  percent  lower,  and  that  improvement 
will  only  accelerate  and  continue  if  this  legislation  is  passed  and 
companion  legislation,  such  as  Clear  Skies,  is  also  acted  upon. 

At  a  time  of  heightened  concern  about  foreign  supplies,  almost 
all  coed  used  in  the  United  States  is  produced  here.  Coal  production 
has  increased  over  the  last  25  years.  The  EIA  projections  show  that 
the  industry  is  capable  of  meeting  increased  demand,  going  for- 
ward, and  as  many  of  you  know,  certainly  from  Illinois  and  Ohio, 
we  have  over  200  years  of  coal  reserves. 
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The  Energy  Poli^  Act  of  2005  that  is  proposed  for  the  com- 
mittee, following  bipartisan  support  for  such  provisions  in  the  past, 
should  include,  among  others,  3  basic  programs  for  coal.  No.  1:  a 
5-year  basic  R  and  D  progrfun.  No.  2:  the  Clean  Coed  Power  Initia- 
tive. And  No.  3:  Chairman  Barton's  Clean  Air  Coal  Progrfmi.  Basic 
research  is  really  geared  toward  continuous  environmentzd  im- 
provement, and  power  generation  in  the  bill  requires  an  expansion 
of  tiie  program  so  tiiat  basic  research  includes  carbon  capture  and 
Bequestration. 

As  to  the  second  initiative,  the  Clean  Coal  Power  Initiative,  the 
bill  would  take  technologies  that  are  demonstrated  and  bring  tiiem 
to  commerdEd  scale  at  both  existing  and  new  plants,  and  it  really 
builds  upon  the  success  of  the  existing  public/private  partnership, 
which  involves  funds  from  industry  along  with  funds  irom  govern- 
ment, whidi  has  produced  the  low  NOx  biirner  technology  used  in 
over  three-fourths  of  all  power  plants,  and  measures  mat  have 
been  developed  to  date  to  cut  the  cost  of  sulfur  removal  in  half. 

We  appreciate  the  statements  recently  from  a  broad  cross-section 
of  natural  gas  users,  cfdling  for  greater  use  of  cofd  to  help  us  devise 
a  strategy  to  ease  the  persistent  and  costly  natural  gas  crisis. 
Under  the  2  phases  of  the  Cleiui  Air  Coal  Program  added  in  2003, 
there  are  joint  pubHc/private  partnerships  to  reduce  emissions  of 
SOx,  NOx,  and  mercury,  aa  well  as  new  generation  technologies  for 
the  increased  demand  and  the  replacement  of  existing  units,  pro- 
jected by  EIA  and  others.  And  this  program  is  complimentary  to 
the  other  2,  for  it  really  takes  the  technologies  that  are  dem- 
onstrated and  commercialized  and  actually  deploys  them  on  a  basis 
that  will  help  the  economy  luid  help  energy  seclu^ty. 

I  would  be  remiss  if  I  didn't  add  that  a  part  of  the  package  that 
is  very  important  is  the  tax  incentives  that  were  in  the  bill  last 
time,  and  we  appreciate  the  fact  that  this  committee,  on  a  bipar- 
tisan basis,  has  supported  them,  and  that  they  are  included  in  Uie 
package  in  the  discussion  draft,  and  that  is  very,  very  important. 
Now,  let  me  also  say  we  strongly  recommend  that  the  Congress 
continue  to  faciUtate  a  broad  suite  of  technologies.  We  share  the 
view  widely  held  within  the  coal-based  generation  stakeholder  com- 
moniiy  that  it  would  be  a  mistake  to  select  any  one  technol(%y  over 
any  otner. 

m  conclusion,  Mr.  Chairman,  we  know  from  past  experience  here 
and  in  the  1990's  that  energy  legislation  is  never  easy.  But  we  sdso 
know  that  the  world  had  changed  vety,  very  dramatically  since  this 
committee,  under  its  capable  leadership,  produced  comprehensive 
energy  l^islation  in  1992,  which  doesn't  seem  that  long  ago,  but 
in  feet,  it  IS.  The  increasingly  global  world  economy,  which  has  only 
become  more  global  and  more  competitive  in  the  time  that  the  Con- 
gress has  considered  this  version  of  the  bill,  demonstrates  that 
each  and  every  day,  we  are  conipeting  more  and  more  with  China, 
India,  and  others  for  resources.  Conservation  and  efficiency,  as  well 
as  all  the  other  fuels  represented  on  these  panels,  should  play 
major  roles  in  a  comprehensive  energy  strategy.  We  surest  that 
we  also  must  make  greater,  wise,  and  increasingly  cleaner  of  our 
abundant,  domestic  cofd  reserves  as  a  major  pfui;  of  that  strategy, 
and  we  appreciate  the  opportunity  to  testify  today  amd  to  partici- 
pate in  the  process  going  forward.  Thank  you. 
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[The  prepared  statement  of  John  B.  Sheik  follows:] 


Mr.  Chairman,  I  am  John  Sheik,  Senior  Vice  President  for  Goremment  Afiaira 
of  the  National  Mining  Association  (NMA).  We  commend  you  for  holding  this  tune^ 
and  important  hearing  to  underscore  the  urgent  need  For  CongresB  to  enact  com- 
prehensive energy  legislation. 

National  energy  legislation  should  include  policies  to  encourage  both  greater  do- 
mestic production  and  more  efficient  use  of  energy.  The  need  for  such  legislation  is 
even  more  important  today  than  when  the  Congress,  led  by  this  Committee,  b^an 
to  develop  an  energy  bill  over  four  years  ago.  We  applaud  you  for  your  Derseverance 
in  purHumg  comprehensive  energy  legislation,  including  the  hard  wo»  that  went 
into  fashioning  uie  conference  report  for  H.R,  6  in  2003.  We  welcome  the  oppor- 
tunity to  work  with  you  and  your  collec^es  as  Congress  develops  l^islation  for 
what  we  hope  is  prompt  and  favorable  action  in  2005. 

NMA  represents  piwiucers  of  over  80  percent  of  the  coal  mined  in  the  United 
States.  Coal  continues  to  be  the  reliable  and  affordable  domestic  fuel  used  to  gen- 
erate over  50  percent  of  the  nation's  electricity,  NMA  members  also  include  pro- 
ducers of  uramum — the  basis  for  20  percent  ot  U.S.  electridtj  supply.  NMA  rep- 
resents producers  of  metals  and  minerals  for  which  energy  is  a  major  coat  of  doing 
business.  Finally,  NMA  includes  manufacturers  of  processing  equipment,  "lining 
machinery  and  suppUes,  transporters,  and  engineering,  consulting,  and  financial  in- 
stitutions serving  the  mining  industry. 

NMA's  statement  today  will  first  discuss  the  compelling  need  for  comprehensive 
ener^  pohcy  legislation  and  the  importance  of  coal  in  our  nation's  en^OT  mix.  I 
will  wen  focus  on  the  proposed  legislation  as  it  relates  to  coal  and  the  development 
of  technologies  that  will  ultimately  lead  to  greater  use  of  coal  with  near  zero  emis- 
sions. We  greatly  appreciate  the  bipartisan  support  for  coal  in  the  Committee  as  re- 
flected in  both  the  House-passed  version  of  H.R.  6  in  the  108th  Congress  and  the 
conference  report  mentioned  earlier.  Therefore,  we  welcome  the  release  last  weA 
of  legislative  language  based  on  the  H.R.  6  coi^erence  report  as  the  framewcnl  fiiF 
these  hearings.  While  our  coaunents  focus  on  the  matters  under  this  Conunittee'B 
direct  jurisdiction,  we  are  grateful  for  your  support  for  Clean  Coal  Technologjr  tax 
incentives  and  the  production  components  that  complement  the  program  authoriza- 
tions developed  by  this  Committee. 

ENERGY  IN  THE  UNITED  STATES  AND  THE  NEED  FOR  A  BALANCED  ENERGY  POLICY 

Energy,  whether  it  is  from  coal,  oil,  natural  gas,  uranium,  or  renewable  sources, 
is  the  common  denominator  that  is  imperative  to  sustain  economic  atswtti,  improre 
standards  of  living  and  simultaneously  support  an  expanding  populalJon.  The  sig- 
nificant economic  eicpansion  that  has  occurred  in  the  United  States  over  the  past 
two  decades,  and  the  global  competitiveness  of  U.S.  industry,  have  been  due  in  large 
part  to  the  availabili^  of  reUable  and  affordable  enet^,  much  in  the  form  of  elec- 
tricity generally  and  in  coal-fired  electricity  specifically.  In  the  summer  of  2000  this 
"  "      ivantage  in  world  markets  began  to  break  down  as  too  much  energy  demand 

occurred. 

Although  short  term  measures  were  taken  to  address  electridly  supply  issues, 
these  were  high  cost  solutions~-mainly  construction  of  peaking  faculties  using  nat- 
ural gas.  This  was  a  continuation  of  a  decade  old  trend  as  Eumost  all  of  the  new 
power  plants  constructed  since  the  early  ISSCs  have  been  gas-fired.  This  caused  an 
over-Teliance  on  one  fuel  that  resulted  in  sharply  higher  prices  for  natural  gas  for 
consumers,  industry  and  for  electric  generators. 

According  to  the  Energy  Information  Administration  (EIA)',  the  averaro  coet  of 
natural  gas  to  home  consumers  is  58  percent  higher  now  than  in  1999  (which  was 
just  before  energy  prices  began  to  increase  sharply).  The  cost  of  natural  gas  to  man* 
ufacturers  is  98  percent  higher  today,  cadsing  many  manufacturers  to  doae  U.S.  op- 
erations in  favor  of  moving  to  offshore  locations  with  lower  energy  costs.  TUa  has 
been  particularly  devastating  to  domestic  chemical  and  fbrtiUcer  manu&cturen  and 
hence  farmers  and  others  who  depend  on  those  products.  Hi(^  natural  gas  prices 
have  cost  the  United  States  over  one  million  high  paying  manufactmuig  jobs  that 

'  Monthly  Energy  Review.  JonuBiy  2006,  Section  9  "Energy  Prices.'  Energy  Infimnatioa  Ad- 
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will  not  retuin  to  oar  connb;.  lodeed,  additimal  jobs  will  be  lost  without  a  oatioiial 
energy  polity  that  addressee  the  serious  need  to  increase  domestic  energy  supphes 
and  lower  tlw  real  cost  t^enerey  to  manufacturers, 

TlKTe  is  no  doubt  that  witn  our  abundant  domestic  reserves,  coal  can  play  an 
ir  lule  in  tlie  electric  generation  market  in  the  years  to  come,  thus  freeing 
a  (rf  natural  gas  for  induetry.  Over  time,  there  is  also  an  increasing  poten- 
tial fv  greater  coal  gasification  and  coal  liquefaction  in  the  production  t^  diemicals 
and  other  finrmB  irf  eneigy  such  as  hydrogen. 

EIA's  kng  range  forecasts  show  that  the  trends  e^erienced  in  the  U.S.  over  the 
last  20  years — economic  growth,  greater  efficiency  and  a  move  to  hi^er  electricity 
donand — are  expected  to  continue  over  the  next  two  decades.  Real  economic  erowtn 
is  forecast  to  increase  by  an  average  3.1  percent  per  vear  throu^  2025.  Reflecting 
greater  efEdoicy,  the  use  of  energy  will  grow  by  a  slower  1.4  percent  per  year  on 
average  or  by  a  total  at  35.5  percent  to  133  quadrillion  Btu.  Consumption  of  all 
raoRes  of  energy  will  increase:  petroleum  by  39  percMit,  natural  gas  by  39  pm-cNit, 
coal  by  34  perc^it  and  renewable  eneii^  by  37  percent.  And,  the  economy  will  be- 
comeevem  more  dependent  up<Mi  electricity  over  the  next  20  years — cmsuniptkin  (^ 
elecbici^  will  increase  by  an  average  1.8  percent  per  year,  or  by  45  percent  over 
the  otaA  two  decades.  If  the  past  is  a  guide,  this  electrici^  forecast  is  conservative. 

At  the  same  time,  producticm  of  energy  in  the  United  States  is  expected  to  in- 
izeaae  by  imfy  0.7%  annually  on  average — meaning  that  imports  will  have  to  in- 
crease or  other  measures  tal^en.  Coal  is  the  only  domestic  source  (rf  energy  that  is 
expected  to  increase  production  sufficiently  Ut  meet  demand.  Imports  of  petroleum 
aiM  petroleum  products  are  expected  to  increase  at  a  2.4  percent  per  year  rate  and 
imports  ai  nabural  gas  are  forecast  to  increase  at  a  rapid  4.1  percent  annual  pace. 
We  are  becoming  mon,  not  less,  dependent  on  foreign  sources  of  ene^  to  meet  our 
Otagy  needs.  As  energy  demands  increase  globally,  led  by  extraordinaiy  ecraiomic 
gnmn  in  China  and  other  developing  countries,  the  United  States  will  face  very 
strong  om^etiticKi  for  foreign  energy  supplies.  This  alone  is  juetificatimi  for  a  com- 
prdlMUrra  national  energy  polity.  A  strategy  that  encourages  e^>uisi<m  and  use  at 
oomeslic  energy  supplies,  as  weU  as  conservatiiHi  and  efficiency,  is  imperative  if  the 
United  States  is  to  maintain  an  acceptable  level  of  energy  and  economic  securitgr. 

'n>e  lack  rfan  energy  policy  has  exacerbated  the  U.S.  supply-demand  imbalance. 
The  VS.  is  fortunate  to  nave  a  lar^  domestic  energy  resource  base  and  an  estab- 
lished, althou^  aging,  energy  delivery  infrastructure.  To  meet  (iiture  donands, 
htmeivtr,  our  energy  n^cy  must  be  redirected  to  one  that  encourages  ef&dent,  envi- 
runment^y  sound  development  of  our  nation's  vast  resource  base  and  the  use  of 
tedmologif^I^  advanced  methods  to  process,  transport,  and  use  that  energy.  Our 
strat^y  must  be  grounded  in  market  oriented  pohdes  that  lead  to  adequate,  di- 
mrsa,  and  secure  suppUes.  A  responsibte  policy  will  promote  new  enerf^  tech- 
Dcdogies,  limit  use  irf  command  and  control  regulation,  and  support  use  M  inoen- 
tiras. 

E  m  THE  U.S.  ENERGY  MIX— PRESENT  AND  FUTURE 
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domestic  energy  resources,  coal  is  the  only  source  that  has  increased 
proaucooc  over  the  last  25  years  (although  natural  gas  production,  after  declining, 
lias  returned  to  near  1980  levels).  Coal  production  has  mcreased  fittm  830  nuUimi 
tons  in  1980  to  1,111  biUion  tons  from  mines  in  26  states  in  2004.  By  2026,  EIA 
prmects  coal  production  tt  1.486  billion  tons.  The  coal  indusb?  contributes  over 
(176  billion  annually  to  the  eocnMuny  throu(^  payrolls  and  purchases  of  eoods  and 
lervices,  while  coal  mdustry  tax  revenues  add  at  least  $2  billion  annual^  to  state 
and  local  government  treasuries,  "nie  industry  directly  and  indirectly  emplt^  near- 
ly 1  millimi  pemle  and  the  employment  opportunities  continue  to  grow  in  what  have 
become  fai^irteauiologv  jobs  in  today's  modem  mines. 

ElectiicitT  generated  from  coal  is  used  in  all  50  states.  I^st  year  more  than  1  bil- 
lion tana  of  coal  generated  over  50  percent  of  all  electricity  used  in  the  U.S.  The 
indnabial  market  fin'  coal  (at  approximately  32  millimi  tons  pa*  year)  said  the  do- 
mestic nuukrt  for  coking  coal  used  in  steel  production  (24-26  million  tons  per  year) 
are  inqiOTtaiit,  but  smaD  in  comparison  to  the  power  generatiim  market.  Tlte  U.S. 
also  ennrts  some  coal,  approximately  52  millian  tons  in  2004. 

nte-  EU  fivecast  shows  that  by  2025,  electricity  use  will  increase  by  nea^  50 
pereent'over  today's  levels.  Coal  use  for  electricity  will  total  at  least  1-425  bUlion 
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tone  in  2025,  some  400  million  tons,  or  42  percent  more  than  current  levels.  The 
reasons  are  straightforward:  coal  is  domestic,  rehable,  affordable,  and  increasingly 
dean.  Since  1980,  while  the  amount  of  coal  used  to  generate  electricity  has  grown 
75  percent,  emissions  from  coal-fiieled  power  plants  are  40  percent  lower  than  in 
1980.  New  advanced  clean  coal  technologies  will  enable  this  trend  to  accelerate,  al- 
lowing greater  use  of  coal  with  increased  efficiency  and  lower  emissions  of  the  cri- 
teria pollutants  (SOi,  NOx,  and  PM)  and  mercury  as  well  as  lower  emissions  of  cair- 
bon  dioxide  both  overall  and  per  unit  of  electricitv  generated.  In  sum,  coal  is  indis- 
p«nsable  in  the  U.S.  energy  mix  and  as  such  will  provide  a  mtuor  part  of  our  na- 
tion's future  requirements. 

us  URANIUM  IS  ALSO  AN  IMPORTANT  PART  OF  THE  US  ENERGY  MIX 


lion  pounds  of  uramum  each  year.  However,  the  collapse  in  uranium  prices  s 
1980  has  produced  a  sharp  decline  in  the  viability  of  the  U.S.  uranium  mini  rig  m- 
dustry.  America's  remaining  uranium  miners  produce  only  about  3  million  pounds — 
or  just  6  percent  of  nuclear  utihties'  annual  uranium  requirement.  The  balance  of 
the  uranium  comes  from  rapidly  dechning  inventories  in  the  hands  of  the  utiUties, 
the  federal  government,  ana  foreign  entities. 

Historically,  the  U.S.  was  the  world's  leading  producer  of  uranimn  and  stall  has 
CKtensive  proven  reserves  of  natural  uranium  that  offer  the  potential  fi>r  secure 
sources  of  future  supply.  Only  a  strong  domestic  uramum  recovery  industry  can  as- 
atiie  an  adequate  long-term  supply  to  preclude  threats  of  foreign  supply  disruptions 
or  price  controls  that  could  adversely  aSect  the  nation's  security.  Ther^ore,  the  fed- 
erEU  government  must  foster  policies  that  ensure  a  strong  and  viable  domesldc  ura- 
nium industry  and  remove  barriers  to  domestic  production  of  ezistinff  sources  o( 
uranium.  The  proposed  legislation  will  assist  in  Uiis  goal  by  autborizmg  uranium 
research. 

HOW  ENERGY  POUCY  LEGISLATION  SUPPORTS  FUEL  DIVERSITY 

Following  the  model  of  H.R.  6  in  the  108th  Congress,  the  Energy  Pohcy  Act  of 
2005  should  continue  to  have  many  provisions  that,  once  enacted,  wUl  encourage 
greater  use  of  coal  for  electric  generation  with  continuing  improvements  in  the  envi- 
ronment through  (iarther  reduction  of  emissions  associated  with  coal  use.  Ulti- 
mately, if  the  programs  included  in  the  bill  are  fully  funded,  the  resulting  suite  of 
advanced  clean  coal  technologies  that  will  be  developed  will  mean  that  emissions 
from  coal  fueled  power  could  be  near  zero. 

Without  a  doubt,  the  nation  will  continue  to  rely  on  the  existing  876.3  GW^  gen- 
erating fleet  (including  303  GW  of  coal-fueled  capacity  from  over  1,000  coal  fueled 
power  plants)  to  meet  electricity  demand.  But  that  is  not  enough  to  satisfy  the  50 
percent  increase  in  electricity  that  will  be  required  by  2025.  Between  now  and  2025, 
at  least  263  GW  of  new  electric  generating  capacity  must  be  built  to  meet  new  de- 
mand and  to  replace  the  capacity  that  will  be  retired  in  this  period.  As  coal  genera- 
tion is  expectecf  to  increase  by  nearly  50  percent,  the  nation  must  rely  on  both  the 
existing  coal-fueled  fleet  and  at  least  lOOGW  of  new  coal  capacity  that  must  be  built 
during  this  time.^ 

H.R.  6  included  provisions  that  support  the  research,  development  and  deploy- 
ment programs  that  are  necessary  to  ensure  that  advanced  clean  coal  tecbnologiea 
are  available  for  use  in  this  new  fleet  by  having  been  commercially  pinven  on  a 
timely  basis.  This  research  work  should  include  projects  to  develop  technolc^es  tn 
capture  and  sequester  carbon.  Such  technologies  provide  an  option  to  address  car- 
bon-related concerns  by  actually  reducing  emissions  without  harniing  the  U.S.  econ- 
omy, as  would  occur  fi-om  unilateral  emissions  caps. 

As  in  H.R.  6  from  the  108th  Congress  and  in  the  draft  coal  provisions  of  the  En- 
ergy Policy  Act  of  2005,  comprehensive  energy  legislation  should  include  authoiiza- 
tions  and  program  requirements  for: 

•  A  Ave  year  basic  coal  research  and  development  program: 

•  The  Clean  Coal  Power  Initiative;  and 

•  Chairman  Barton's  cutting-edge  Clean  Air  Coal  Program. 

'  Existing  net  aumraer  capacity  for  electricity  generators  and  independent  power  DToducers  on 
January  1,  2004.  This  capaci^  does  not  inclu 
capacity  used  for  commerdol  and  induatirial  ui 
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AND  DEVELOPMENT 

The-  2005  version  of  an  energy  bill  should. continue  to  authorize  a.  $1.4  billion  basic 
coal  research  and  development  pn^am  centered  on  a  suite  of  technologies  to  be 
carried  out  by  the  Department  of  Energy.  This  basic  research  ia  important  to  ad- 
vance coal  generation  and  also  to  advance  other  uses  of  coal  as  over  time  coal  can 
be  converted  into  liquid  fuels  and  into  hydrogen  for  fiiel  cells — among  other  new 

The  stated  puipose  of  the  program  ia  to  facilitste  production  and  generation  of 
coal  based  power  through  innovations  for  existing  plants,  research  to  improve  inte^ 
grated  eaaiScation  comoined  cycle  plants,  advanced  combustion  systems,  turbines 
for  synthesis  gas  derived  from  coal,  carbon  capture  and  sequestration  research,  coal 
derived  transportation  fuels  and  chemicals,  solid  fiiels  and  feed  atocfcB,  advanced 
coal-related  research,  advanced  separation  technologies  and  other  technologies  that 
make  the  most  and  beat  use  of  our  abundant  domestic  coal  reserves. 

The  initial  thrust  of  the  program  is  electricity  generation  and  continual  improve- 
ment in  the  quality  of  our  environment,  which  is  as  important  as  the  availability 
of  afFbrdable  electricity.  Technologies  developed  by  DOE  coal  reaearch  programs 
have  already  achieved  commercial  success,  contributing  to  the  sharp  decline  in  emis- 
aions  of  criteria  pollutants  over  the  last  three  decades  as  the  nation's  air  quaUty 
has  greatly  improved  during  that  time  period. 

It  is  important  to  continue  and  expand  these  research  programs,  to  develop  coal- 
based  generation  technologies  that  further  improve  efficiency,  environmental  per- 
formance, and  cost  competitiveness  beyond  that  of  facihtiea  in  service  or  dem- 
onstrated to  date.  These  technologies  should  include  a  coal  based  zero  emissions 
electrici^  and  hydrogen  project.  Reaearch  to  find  ways  to  capture,  sequester,  and 
dispose  ot  carbon  dioxide  should  be  accelerated  so  that  cost  effective  technologies  are 
available  to  do  so.  This  program  correctly  encourages  research  on  a  suite  of  tech- 
nolcwies,  rather  than  have  Congress  picking  technology  winners  and  losers,  as  it 
would  not  be  prudent  to  focus  and  depend  on  only  one  technology  pathway. 

Importantly,  this  program  also  includes  research  on  technologies  that  use  coal  in 
non-traditional  ways  auch  as  liquefaction.  Over  time,  technology  advancements  will 
allow  cost  effective  conversion  of  coal  to  hydrogen  and  coal  to  oil.  Development  of 
new  technologies  tokes  time  and  it  is  prudent  to  advance  research  now  on  tech- 
nologies to  use  coal  in  different  ways  so  that  they  are  commercially  available  in  fu- 
ture years. 

THE  CLEAN  COAL  POWER  INITIATIVE 

The  Clean  Coal  Power  Initiative  (CCPI)  is  a  $2  biUion,  10  year  program  designed 
to  demonstrate  commercial  coal  based  applications  of  technologies  for  new  and  exist- 
ing coal  fired  plants  that  will  advance  efficiency,  environmental  performance  and 
cost  competitiveneBS  beyond  that  of  facilities  that  are  in  commercial  service  today. 
It  is  a  demonstration  program  to  move  a  suite  of  technologies  from  bench  scale  to 
demonstration  on  a  commercial  scale. 

CCPI  builds  upon  the  DOE  Clean  Coal  Technology  program  that  has  already  had 
a  munber  of  succesaes.  For  example,  low  NOx  burner  technology  developed  through 
the  prt^ram  is  now  on  75  percent  of  U.S.  coal  fired  power  plants.  The  program  has 
also  resulted  in  scrubber  technology  that  has  nearly  halved  capital  and  operating 
costs  for  sulfur  removal. 

The  CCPI  provides  funding  for  a  necessary  part  of  development — the  demonstra- 
tion of  technologies  at  commercial  scale.  This  step  is  a  costly  process  and  one  that 
cannot  readily  be  undertaken  by  private  industry  alone.  However,  it  ia  also  impor- 
tant to  stress  that  the  CCPI  program  is  a  DOE — industry  partnership.  The  legisla- 
tion continues  the  practice  of  requiring  a  50  percent  private  sector  cost  share. 

TTie  CCPI  is  in  addition  to  completion  of  the  important  FutureGen  project,  a  joint- 
ly funded  industry-government  partnership  to  construct  a  commercial  scale  inte- 
grated gasification  combustion  technology  plant  with  carbon  sequestration.  We  are 
pleased  Uiat  the  proposed  DOE  budget  for  FY2006  continues  FutureGen  as  a  budget 
priority. 

THE  CLEAN  AIR  COAL  PROGRAM 

Tliis  title  from  the  H.R.  6  conference  report  provides  a  (2  billion  authorization  for 
the  Department  of  Energy  to  carry  out  a  new  clean  coal  technology  deplovment  pro- 
gram to  accelerate  the  use  of  tedinologies  that  have  been  demonstratea  (they  are 
HTond  the  CCPI  program)  hut  not  yet  adopted  for  widespread  commercial  use.  The 
prog^ram  is  in  two  phases.  In  Phase  One  (FY2006  through  FY2010)  prqjecte  are  au- 
ttumsed  far  a  total  of  $600  million  and  must  address  Uie  immediate  needs  of  the 
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power  industry  to  have  a  broad  aelection  of  pollution  control  equipment  that  can  be 
installed  on  existing  power  plants.  This  is  an  important  program  to  help  existing 
units  comply  with  the  additional  SO2,  NOx,  and  mercury  reductions  that  will  be  re- 
quired either  by  regulation  or  through  enactment  of  multi-emissions  legislation  such 
as  the  proposed  Clear  Skiea  Act,  Phase  Two  is  an  authorization  of  $1.5  biUion  over 
FY2007  tluuugh  FY20X2  Ui  promote  new  coal  generation  technologies  to  meet  new 
demand  or  replace  existing  capacity.  Again,  this  is  designed  to  move  technologies 
beyond  the  demonstration  stage  to  actual  commercialization;  thus  each  of  these  pro- 
grams is  complementary  to  one  another. 

The  Clean  Air  Coal  Ih^gram  will  mitigate  the  financial  risks  associated  with  early 
(»mmercialization  of  new  technologies.  It  is  specifically  designed  to  help  utilitiea 
meet  both  current  and  future  obhgations  under  the  Clean  Air  Act  through  loans  or 
loan  guarantees,  but  the  total  federal  amount  will  be  limited  to  60  percent  of  the 
cost  of  a  given  project.  The  funds  will  be  available  to  those  utilities  inatjlling  pollu- 
tion control  technologies  that  meet  efficiency  and  emissions  reduction  requirements 
estabUshed  by  the  Secretary  of  Energy, 

This  program  will  assist  utilities  with  funding  the  multi-biUion  dollar  capital  es- 
penditures  that  will  be  required  over  the  next  10  years  to  reduce  emissions.  It  will 
facilitate  the  use  of  coal  to  ease  the  natural  gas  crisis  even  as  emission  require- 
ments are  ratcheted  downward.  In  turn,  this  will  free  up  natural  gas  for  industrial 
""  '  '■  -    .     .      ,  g  competitive 

0  INCLUDE  iN  A  COMPREHENSIVE  ENERGY  BILL 

Mr.  Chairman,  while  our  testimony  focuses  on  the  important  coal-related  provi- 
sions to  include  in  a  comprehensive  energy  bill,  it  is  also  iinportant  to  stress  what 
matters  should  be  left  out  if  we  are  to  make  the  most  use  01  our  abundant  coal  re- 
serves. The  Conferees  on  the  part  of  the  House  have  consistently  acted  on  a  bipar- 
tisan basis  to  reject  proposals  from  the  other  body  for  an  ill-advised  Renewable  Port- 
folio Standard  (RPS)  and  for  mandatory  carbon-related  provisions.  Dedsions  about 
an  RPS  are  best  lefl  to  the  Stetes  for  a  variety  of  reasons,  including  differencea  in 
regional  energy  resources  as  well  as  the  impact  on  electrici^  costs.  As  noted  earlier, 
several  of  the  research  programs  we  support  include  carbon  sequestration  and  other 
technology-based  approaches,  including  those  that  promote  energy  efBdency.  We 
continue  to  believe  tnat  ia  the  right  approach  because  it  will  be  lar  more  effective 
than  unilateral  mandatory  restrictions  on  U.S.  carbon  e 

CONCLUSION 


e  WU. 

Our  economy,  energy  security,  and  environment  will  all  improve  with  timely  enact* 
ment  and  implementation  of  comprehensive  energy  legislation. 

Mr,  Chairman,  we  have  always  been  a  "can-do  country  in  which  technological  ad- 
vancement is  among  our  major  achievements.  We  have  the  domestic  coal  resources 
to  help  power  the  country  forward  in  the  globally  competitive  times  in  which  we 
live.  We  must  do  so  while  continuing  to  meet  the  public's  environmental  expecta- 
tions, NMA's  energy  producers  and  manufacturers  look  forward  to  working  with  you 
to  make  us  moro  competitive  while  continuing  to  improve  the  environment.  Thank 
you  again  for  the  opportunity  to  testify  at  today's  hearing. 

Mr.  Shimkus.  Thank  you.  Next  panelist  is  Mr.  Alan  No^ee,  Di- 
rector of  Clean  Energy  I^ogram,  Union  of  Concerned  Scientists.  He 
has  testiiled  on  environmental  issue  and  electricity  restructuring 
before  legislatures  stnd  regulatory  agencies  in  Massachusetts,  Con- 
necticut, Vermont,  New  Hampshire,  New  Jersey,  and  has  assisted 
organizations  involving  in  the  restructuring  process  in  New  Eng* 
land.  New  York,  Pennsylvania,  and  at  the  Federal  level;  he  has  tes- 
tified hefore  us  before.  Mr.  Nogee  serves  on  the  National  (^:«eu 
Power  Board  and  on  the  Board  of  Directors  of  the  Renewable  En- 
ergy PoUcy  Project,  He  has  directed  the  Energy  Program  of  the 
Massachusetts  Public  Interest  Research  Group  and  worked  as  an 
energy  analyBt  with  the   Environmental  Action  Foundation  in 
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Washington  D.C.  and  with  State  and  regional  energy  organization 
in  Pennsylvania.  He  has  published  numerous  articles  and  reports. 
We  are  glad  to  have  you.  You  have  5  minutes. 

STATEMENT  OF  ALAN  NOGEE 

Mr,  NoGEE.  Mr,  Chairman  and  members  of  the  subcommittee, 
thank  you  very  much  for  this  opportunity  to  appear  today.  America 
needs  a  national  energy  policy  that  prioritizes  cost  effective  energy 
efGdency  and  renewable  energy.  We  need  a  national  renewame 
electric!^  portfolio  standard. 

We  wish  that  voluntary  programs  and  incentives  were  sufGcient, 
but  they  are  not.  Few  even  remember  that  you  tried  that  approach 
in  1992  when  you  enacted  the  production  tax  credit  along  with  a 
goal  of  increasing  renewable  energy  use  by  75  j)ercent.  Despite 
some  recent  progress  in  voluntary  markets,  three-fourths  of  renew- 
able energy  development  today  is  occurring  in  the  18  States  plus 
the  IHstrict  of  Columbia  that  have  enacted  renewable  portfolio 
standards,  even  though  most  of  those  standards  are  barely  kicking 
in.  Those  programs  prove  that  renewable  standards  are  effective, 
affordable  and  popular.  They  also  prove  that  State  action  is  not 
enough. 

State  standards  will  raise  the  nationid  total  of  renewable  tech- 
nolc^es,  in  additional  to  our  existing  HydroBase,  up  to  40,000 
megawatts  by  2020;  yet  emalyses  by  EIA  and  by  my  organization, 
use,  show  that  a  10  percent  national  standard  yielding  10,000 
megawatts  or  even  a  20  percent  standard  yielding  200,000 
megawatts  would  bring  enormous  national  benefits.  A  20-percent 
RPS  would  reduce  the  price  of  naturail  gas  by  up  to  9  percent  for 
all  consumers,  including  farmers  struggling  to  pay  fertilizer  prices 
and  industrial  customers  who  are  moving  tens  of  thousands  of  jobs 
overseas  to  avoid  high  U.S.  natural  gas  prices.  That  is  why  compa- 
nies Like  Dow,  Juan  Sfinto,  and  others  recently  joined  in  a  state- 
ment recommending  a  renewable  or  clean  ener^  standard  aloi^ 
with  other  demand  and  supply  measures  to  address  natural  gas 
problems. 

Even  when  gas  prices  were  much  lower  in  2002,  EIA  found  that 
a  10  percent  renewable  standard  would  cost  electricity  customers 
virtually  nothing,  1  mil  per  kilowatt  hour  in  20/20,  but  would  re- 
duce total  electricity  and  gas  bills.  With  today's  gas  prices,  EIA's 
model  shows  that  a  20  percent  RPS  would  save  $11  billion  for  elec- 
tricity consumers  and  $14  billion  for  gas  consumers.  Using  our  cost 
prqj^tions,  the  savings  from  a  20  percent  RPS  would  double,  to 
549  bUlion.  A  20  percent  renewable  standard  would  also  mean 
150,000  to  157,000  net  additional  jobs,  $16  billion  in  income  to 
fairnerB,  and  $5  in  new  prof)erty  tax  revenues  for  local  commu- 
nities. These  benefits  unfortunately  will  not  be  realized  without  a 
national  RPS.  Instead,  utilities  will  go  on  lairgely  choosing  gas  and 
coal  plants,  imposing  higher  costs  on  consumers,  increasing  our  de- 
pendence on  imported  LNG,  and  adding  to  the  cost  of  reducing 
narmful  air  pollution. 

A  20  percent  renewable  standard  would  reduce  the  project 
m)wth  in  power  plant  carbon  emissions  by  59  percent.  Even  for 
&oae  v^io  believe  there  is  only  a  remote  chance  that  all  of  those 
climate  scientists  that  work  for  the  IPCC  are  right,  I  hope  we  can 
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see  that  &ee  insurance  against  that  risk  is  a  good  bargain.  With 
a  national  RPS,  every  region  will  use  more  homegrown  renewable 
energy,  and  manufacturing  jobe  for  renewables  would  be  spread 
throughout  the  country,  including  Rustbelt  States  like  Ohio,  Michi- 
gan. Illinois.  Indiana.  Penns^vania.  and  southern  States  lilcA 
South  Carolina.  North  Carolina.  Tennessee.  Alabama,  Georgia,  Vir- 
ginia,  and  Florida. 

So  one  likes  mandates,  but  sometimes  they  are  necessary.  "Hie 
Ifouse  voted  for  a  renewables  fuel  mandate  even  thou^  EIA  shows 
that  it  would  be  more  expensive  than  a  renewable  electzid^  stand- 
ard and  even  though  the  benefits  of  renewable  electricity  would  be 
much  more  widely  dispersed.  If  you  woMJd  like  a  renewable  foel 
standard,  as  we  would,  without  an  MTBE  liability  waiver,  you 
should  lo^'e  a  renewable  electridty  standard. 

Finally,  we  appreciate  jrour  past  support  for  the  renewable  pro- 
duction tax  credit  and  urge  jrou  to  support  a  long-term  extenaiiMi 
for  all  renewables,  incluchng  geo^ennal,  to  give  stability  to  this 
important  market.  The  discussion  draft  of  the  Energy  I^bcy  Act 
deems  coal,  oil.  gas.  and  nuclear  worthy  of  national  pdicy  siqiport. 
Renewable  energy  is  still  trying  to  break  into  a  maiket  skewed  I7 
tens  of  billions  of  Federal  subsidies  for  fossil  and  nuclear  sources 
over  many  decades.  Please  don't  leave  the  critical,  natimoal  price 
stability,  national  energ>'  security,  job-creating,  dean  energy  bene- 
fits of  renewable  energy  to  volunteers.  Ihank  you. 

rnie  prepared  statement  of  Alan  Xogee  follows:] 


L  BTTlODL'CnON 

Tbe  Unioii  of  Cooeemed  Scwntisu  'VCS '  is  a  ixxiprDGt  organizatkBi  of  man  than 
60.000  diizeiif  and  sdeiitiets  wotUiu  for  pracncal  eonrauiKnxal  sotntianB.  For 
move  than  two  decailei.  UCS  has  comUnol  ruiHiJai  analrvc  with  oommittBd  advo- 
ca^  to  reduce  the  enrinsuiieiital  impacu  and  risks  of  enersr  prodnaim  aod  nae. 
Onr  Clean  Enersy  Prograin  forasee  oa  encoaragLDg  the  deraop&wnt  rf  dean  and 
imevdle  eim^  itaaarces.  ?ud  as  aniar.  wind.  geodKnual  and  t^irti^jgf   and  an 


, e  the  oie  of  renewable  cneicy  re- 

sounxE  m  our  oaoiKi  e  elecnicity  ^cnerstiaD  mix.  Sndi  aetata  are  needed  to  mint 
our  future  electridt;  needs,  ^yemly  our  electricity  rapply.  rednoe  the  ndncnbOi^ 
of  our  eoergr  ETFiem.  nafailize  electzidty  pnces.  sind  notect  the  euviiiMiment,  Soe- 
dfieaDy.  we  endorse  a  renewable  elecnid^  standard,  also  known  as  a  feaemble 


poftiblio  standard  'RFS* — a  market^Msed  mechanism  that  reqniins  1 
gradually  iDcrcase  the  union  of  electrkit>  prodnced  ftwn  renewable  nauuiLK. 

Hie  Lnited  States  is  nlesaed  by  an  abundance  of  lenewaUe  eneity  rtaoMrcee  from 
the  sun.  wind,  and  earth.  Hie  tecAiMca/  pmential  of  good  wirtd  areaa.  unuiug  onfy 
6  percent  of  the  lower  48  state  land  area,  could  thesMically  xapfiy  more  than  one 
and  a  third  times  the  total  canent  natknal  demand  Ibr  elettikity.  We  hate  lanpe 
uaiapptd  geothermal  and  bkimass  -energr  empe  and  |danl  waste)  reaoorcea.  Of 
Goune.  there  are  limits  to  how  nnicfa  of  this  pMcniial  can  be  nsed  tamoauadh,  be- 
caT>9e  ot  competing  land  naes.  cuupetuig  euels  (nm  other  energy  eoume,  and  hmila 

to  the  transmissiaa  systc  "    ■"       "'""  '"  *" ""  ''  —  "    " 

supply  a  spedfic  percentwe  ol  __  _, 

testimcan  will  sImjw,  analyaa  by  bath  L'CS  and  BtA  demaiitB'au  me  cowa  yeraM 
at  Uatt  20  pmaii  t^our  elartriaty  frwn  renetroNe  aitrgf  tOKrett  bf20SO,  m  addi- 
tion to  oar  '^«ti"e  hydro  resources,  while  redncing  prices  iv  both  deetnci^  and 
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pmdes,  is  necessary  to  achieve  these  benefita,  and  why  continuing  tn  rely  only  on 
nbntuy  and  state  effitrts  will  impose  hi^er  costs  on  families  and  businesses, 
<i«aken  energy  secuii^,  and  harm  the  environment  for  all  Americans.  Finally,  I  will 
iSer  OUT  recommendations  and  comments  on  specific  sections  of  the  discussion  draft 
u  Aey  pertain  to  renewable  energy. 

ENERGY  CAN  REDUCE  NATURAL  GAS  AND  ELECTR1C1T¥  PRICES. 

~  energy  economics 


been  preceded  by  sharply  hi^er  energy  prices," 
Tod^B  hi^  natural  gas  prices,  caused  in  part  by  e 


. „ „__  , . ^__.  .._  .  boom  in  natural  gas  power 

idant  construction,  are  causing  economic  harm.  In  the  February  11,  2005  release  on 
the  Short-Terra  Energy  Outlook,  the  Energy  Information  AdininiBtration  (EIA) 
found  that  the  average  Henry  Hub  natural  Kaa  spot  price  was  $6.32  per  Mcf  in  Jan- 
uan.  EIA  estimates  spot  prices  at  Heniy  Hub  will  average  $5.45  per  Mcf  in  200S 
and  $5.77  in  2006.  Tliese  natural  gas  prices  today  are  more  than  double  their  iggCCs 

Because  natural  gas  accounts  for  about  90  percent  of  the  costs  of  fertilizer,  esca- 
lating prices  have  put  farmers  under  a  severe  economic  hardship.  Some  manufac- 
turing facilities  and  induatrial  users  that  rely  heavily  on  natural  gas  have  alrea^ 
had  to  reduce  operation  or  move  their  factories  overseas.  On  February  17,  2004,  The 
Wall  Street  Journal  reported  that  the  US  petrochemical  industry,  which  is  heavily 
dependent  on  natural  gas  for  a  primary  feedstock  as  well  as  for  fuel,  has  lost  ap- 
prcmmately  78,000  joM  to  foreign  plants  where  the  natural  gas  is  much  cheaper. 

Natural  gas  prices  show  no  signs  of  returning  to  historic  levels.  EIA  has  raised 
its  fbrecaat  of  long-term  natural  gas  prices  has  increased  for  each  of  the  last  seven 
yeaiB.  Horeover,  a  recent  Lawrence  Berkeley  Lab  study  has  found  that  EIA's  gas 
ibrecasts  have  been  and  continue  to  be  at  least  50  cents^mBTU  lower  than  nuirKet 
fbrecavts,  based  on  gas  futures  contracts. 

Benewable  en^^  can  help  reduce  the  demand  for  natural  gas  and  lower  gas 
prices.  On  January  5,  2005,  the  Lawrence  Berkeley  National  Laboratory  (LBL)  re- 
leamd  a  review  of  13  studies  and  20  specific  analyses  using  different  computer  mod- 
els and  different  assumptions.  The  analyses  all  confirmed  that  renewaole  energy 
(and  ener^  efficiency)  can  reduce  gas  demand  and  put  downward  pressure  on  nat- 
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and  the  more  gas  prices  are  reduced.  The  IML  study  also  shows  how  these  results 
are  tstudhr  consistent  with  economic  theory,  with  results  from  other  energy  models, 
■nd  with  Umited  empirical  evidence.  Many  of  the  analyses  LBL  reviewed  were  con- 
dnctad  t^  EIA  and  1^  UCS. 

Ehren  in  2002,  when  gas  prices  and  price  projections  were  considerably  lower  than 
U»y  are  totky,  an  EIA  analysis  conducted  at  the  request  of  Senator  Frank  Mur- 
kcnnki  (B-AK)  showed  that  a  10  percent  renewable  electricity  standard  like  the  one 
that  Bubsequentlv  passed  the  Senate  would  have  a  negligible  impact  on  electrid^ 
prices-  EIA  found  only  a  one  ""ill  (one  tenth  of  one  cent)  per  kWh  increase  in  2020 
witii  a  10  percent  RPS,  and  no  impact  in  most  years.  When  gas  savings  were  consid- 
ered, total  electricity  and  gas  bills  were  found  to  be  as  much  as  $13.2  billion  lower 

. . NEMS  with  no 

to  the  model,  using  all  EIA  assumptions.  Because  of  the  higher  EIA  gas 
price  projectiona.  the  results  showed  that  even  an  RPS  of  20  percent  by  2020  would 
reduce  electricity^and  gas  prices.  Cumulative  savings  to  elecmcil^  customers  under 
a  20  penKit  RPS  totaled  $11  billion  (net  present  value)  by  2025,  with  cumulative 
V  to  gas  consumers  of  an  additional  $14  billion,  for  a  $25  biUion  total  savings 
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voy  pessimistic  projections  of  renewable  energy  technology  costs.  The 
modd  also  imposes  artificiaT  limits  on  renewable  energy  penetrations,  and  arbi- 
Inrib  hi^  costs  at  increasing  levels  of  renewable  penetration.  We  have  therefore 
teatea  the  result  of  using  cost  projections  closer  to  (but  still  somewhat  more  conserv- 
e  than)  iboee  used  by  the  national  energy  labs,  and  penetration  limits  and  cost 
m  that  based  on  utility  studies  and  experience. 

'  snalysiB,  the  consumer  savings  nearly  doubled  to  $49  billion,  with  $35  bil- 

Boa  in  electrid^  savings,  and  $14  billion  in  gas  eavii^  (Figure  3). 

nie  moot  important  conclusion,  however,  is  that  whether  you  believe  that  EIA's 
Iiimliiiiil  ii  prooections  of  reikewable  ener^  costs  are  more  likely,  or  the  national  lab 
projeetloiu,  the  analyses  show  that  a  20  percent  RPS  would  save  both  electricity 
ud  natural  I 


d  ruitural  gas  consumers  money  in  either  ease. 
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A  10  percent  renewable  standard  would  save  money  too,  but  not  ae  much.  Id  our 
analysis  we  found  that  with  a  10  percent  renewable  standard  by  2020,  electricity 
and  gas  consumers  would  save  almost  $20  billion,  compared  to  (49  billion  under  the 
20  percent  standard.  Residential  consumers  could  save  an  estimated  $5.8  biUion  on 
their  energy  bills  by  the  year  2026.  Commercial  and  industrial  customera  would  be 
the  biggest  winners  saving  a  total  of  $13.8  billion  between  them. 

111.  RENEWABLE  ENERGY  CAN  IMPROVE  ENERGY  AND  NATIONAL  SECURITY. 

In  response  to  rising  gas  prices,  and  the  declining  productivity  of  North  American 
gas  wells,  imports  of  LJJG  are  projected  to  increase  by  sixteen  fold  over  the  next 
20  years.  This  trend — assuming  that  the  LNG  inirastructure  can  be  expanded  suffi- 
ciently— threatens  to  push  America  down  the  same  troubled  road  of  rising  depend- 
ence on  imported  gas  that  we  have  followed  for  oil. 

By  reducing  the  demand  for  natural  gas,  renewable  energy  can  reduce  the  pres- 
sure for  increasing  imports.  Energy  from  the  wind,  sun,  and  heat  of  the  earth  are 
America's  most  abundant  resources.  They  can  never  be  depleted. 

Renewable  energy  can  increase  energy  and  national  security  in  other  ways  as 
well.  Lacking  long  fuel  supply  chains,  renewable  energy  facilities  are  not  vulnerable 
to  supply  disruptions,  and  the  price  shocks  they  can  cause.  Because  they  do  not  use 
volatile  fuel  or  produce  dangerous  wastes,  renewable  energy  facihties  (except  large 
hydropower  dams)  do  not  present  inviting  targets  for  sabotage  or  attadL 

IV.  RENEWABLE  ENERGY  CAN  CREATE  JOBS  AND  INCOMES  FOR  AMERICAN  FARMERS  AND 

WORKERS. 

Renewable  energy  can  help  improve  our  national  economy.  Investments  in  indige- 
nous renewable  energy  sources  keep  money  circulating  and  creating  jobs  in  regional 
economies.  Renewable  energy  can  greatly  benefit  struggling  rural  economies,  by  pro- 
viding new  income  for  farmers  and  rural  communities.  It  can  also  benefit  manuiFac- 
turing  states,  even  those  with  less  abundant  renewable  resources,  by  providing 
them  the  opportunity  manufacture  and  assemble  components  for  renewable  energy 
facilities.  And  renewable  energy  can  create  enormous  export  opportunitieB,  given  the 
growing  commitment  of  the  rest  of  the  world  to  expand  use  of  renewable  energy. 

With  the  assistance  of  consultant  Marshall  Goldberg,  we  ran  the  results  of  our 
NEMS  runs  through  the  IMPLAN  input-output  model  of  the  U.S.  economy,  and 
found  that  a  20  percent  RPS  by  2020  would  produce: 

•  More  than  355,000  new  jobs  in  manufacturing,  construction,  operation,  mainte- 

nance, and  other  industries,  nearly  twice  as  many  jobs  as  producing  the  same 
amount  of  electricity  &om  fossil  fuels — a  net  increase  of  nearly  157,500  jobs  by 
202 

•  An  additional  $8.2  biUion  in  income  and  $10.2  billion  in  gross  domestic  product 

in  the  United  States'  economy, 

■  $72.6  billion  in  new  capital  investment 

•  $16  billion  in  payments  to  farmers  and  rural  areas  for  producing  biomass  energy 

■  $5  biUion  in  new  property  tax  revenues  for  local  communities 

•  $1,2  billion  in  wind  power  land  lease  payments  to  farmers,  ranchers,  and  rural 

landowners. 
Renewable  energy  sources  are  available  in  every  state.  They  are  niuch  more 
broadly  dispersed  than  our  fossil  fiiel  resources.  Under  a  national  renewable  eleo- 
tridty  standard,  some  states  will  obviously  reap  more  benefits  than  others,  but  vir- 
tually every  state  should  be  able  to  increase  its  use  of  its  own  resources,  build  ita 
local  economy,  and  be  less  dependent  on  importing  energy  from  other  states  and 


Recent  analysis  by  the  Renewable  Energy  Policy  Project  (REPP)  found  that  the 
economic  benefits  are  not  localized  to  the  states  that  have  the  most  renewable  en- 
ergy resources.  REPP  examined  the  capability  of  the  manufacturing  induatriM  in 
each  state  to  supply  components  for  wind  and  solar  fadlities.  They  found. that  the 
top  20  states  for  wind  component  manufacturing  would  be  California  Ohio,  Texas, 
Michigan,  Illinois,  Indiana,  Pennsylvania,  Wisconsin,  New  YotIe,  South  Candina, 
North  Carolina,  Tennessee,  Alabama,  Georgia,  Virginia,  Florida,  Misaouii,  Haaaa- 
chuaetts,  Minnesota,  and  New  Jersey.  The  top  twenty  states  for  solar  manufocbuing 
would  be  Califomia,  Texas,  Arizona,  New  York,  Pennsylvania,  Massochuaetta,  Illi- 
nois, Ohio.  Oregon,  Florida,  North  Carolina,  New  Jersey,  Colorado,  Waahiogton,  Vb> 
ginia,  Indiana,  Michigan,  Minnesota,  New  Mexico,  and  Missouri. 
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V.  RENEWABLE  ENERGY  CAN 

Electrid^  use  has  a  significant  impact  on  the  environmsnt.  EHectridty  accouats 
for  less  thaa  three  percent  of  US  economic  activity.  Yet,  it  accounts  for  more  than 
26  percent  of  Bmog-producing  nitrt^en  oxide  emissions,  one-third  of  toxic  mercury 
emiBaions,  some  40  percent  of  climate-changing  carbon  dioxide  emissions,  and  64 
percent  <x  acid  rain-causing  sutfur-dioxide  emissions.  Renewahle  energy  can  reduce 
these  emiasioBs,  thereby  reducing  the  cost  of  hitting  any  emission,  caps. 

Our  analysis  found  uat  a  20  percent  renewahle  electricity  standud  could  reduce 
the  prqjected  growth  in  power  plant  carbon  dioride  emission  by  more  than  60  per- 
cent by  2025.  Because  the  20  percent  renewable  standard  would  save  money  for 
electricity  and  gas  consumers,  tiiese  are  free  (or  negative  cost)  carbon  reductions. 
They  r^resentfree  insurance  f^ainst  the  riskthat  power  ^ants — the  largest  source 
of  carbon  emiaaionB  in  the  U.S.  economy — may  have  to  reduce  those  emissions  some- 
day. 

Even  most  utility  executives  beUeve  that  th^  will  have-  to  implement  carbon  re- 
dnctiona  eventually.  Yet  in  response  to  the  increase  in  natural  gas  prices,  more  than 
100  new  coal-fired  power  plants  have  been  proposed.  These  plants  will  expose  their 
owners,  power  pur^iasers,  and  customers  to  the  risk  of  future  price  increases  that 
could  be  avoided-  by  investing  in  renewable  energy  instead.  Indeed,  uiuler  an  econ- 
omy-wide cap-and-trade  approach,  the  carbon  reductions  from  increasing  renewable 
en^y  will  save  money  for  every  sector  of  ths  economy. 

Whether  yon  tliink  that  risk  of  climate  change  is  great  or  small,  increasing  renew- 
able enei^  can  reduce  the  risk  of  responding  to  it.  And  renewable  energy  reduces 
emissians  of  sulfur  dioxide,  nitrogen  oxides,  particulates,  and  mercui?.  reducing  the 
coet  of  complying  with  emission  reduction  requirements  for  these  pollutants  as  well. 

VI.  WHY  A  RENEWABLE  PORTFOLIO  STANDARD? 

If  increasing  renewable  energy  would  save  consumers  money,  why  aren't  utilities 
switching  to  renewables?  In  fact,  a  few  are  beginning  to  invest  in  wind  energy  as 
a  purely  economic  proposition.  Others  are  financing  renewable  eneray  development 
by  allowing  customers  to  volunteer  to  pay  a  little  more  for  renewable  enei^.  But 
the  reality  is  that  about  three-quarters  of  tiie  renewable  energy  developed  in  recent 
years,  and  prcgectcd  to  be  developed  in  the  next  decade,  is  the  result  of  state  renew- 
able electrid^  standards. 

Renewable  energy  has  made  rai^at  strides  in  reducing  costs,  thanks  to  research 
and  development  and  growth  in  domestic  and  global  capacity.  The  cost  for  wind  and 
adar  decbridty  has  come  down  I^  80-90  percent  over  the  past  two  decades.  How- 
ever, like  all  emerging  technolo^es,  renewable  resources  face  commercialization  bar- 
riers. They  must  compete  at  a  disadvant^e  against  the  entrenched  industries.  They 
*    k  inirastructtu^.  and  their  costs  are  high  because  of  a  lack  of  economies  of  scale. 


Renewable  energy  technologies  face  distortions  in  tax  and  spending  policy.  Studies 
have  established  that  federal  and  state  tax  and  spending  policies  tend  to  favor  fos- 
ril-fliel  technoltffiies  over  renewable  energy.  A  2003  study  by  the  Renewable  Energy 
Policy  Pnnect  showed  that  between  1943  and  1999,  the  nuclear  industry  received 
over  $145  biUion  in  federal  subsidies  vs.  $4.4  bUlion  for  solar  energy  and  Sl.3  billion 
f(xr  wind  energy.  Another  study  by  the  non-partisan  Congressionid  Joint  Committee 
on  Taxation  projected  that  the  oil  and  gas  industries  would  receive  an  estimated  $11 
billion  in  tax  incentives  for  eniloration  and  production  activities  between  1999  and 
2003.  ia  addition  to  these  subsidies,  conventional  generating  technologies  ei^oy  a 
lower  tax  burden.  Fuel  expenditures  can  be  deducted  from  taxable  income,  but  few 
renewable  technologies  benefit  from  this  deduction,  since  most  do  not  use  market- 
nqi^ied  fuels.  Income  and  property  taxes  are  higher  for  renewable  energy,  which 
require  large  capital  investments  but  have  low  fuel  and  operating  expenses. 

Many  (rf  the  benefits  of  renewable  resources,  such  as  reduced  pollution  and  great- 
er energy  diversity,  are  not  reflected  in  market  prices,  thus  eliminating  much  of  the 
incentive  for  consumers  to  switch  to  these  teuuiologies.  Other  important  market 
barriers  to  renewable  resources  include;  lack  of  information  by  customers,  institu- 
tional barriers,  the  small  size  and  high  transaction  costs  of  many  renewable  tech- 
nolc^es,.  high  financing  costs,  split  incentives  among  those  who  make  enei^  ded- 
siona  anii  ^tose  who  bear  the  costs,  and  high  transmission  costs. 

Some  bare  called  for  future  support  fA  renewable  energy  through  "green  mar- 
keting,' Mdling  portfbUoa  with  a  higher  renewable  energy  content  (and  lower  emis- 
■ioBsTto  custramerB  ^o  are  willing  to  pay  more  for  them.  We  strongly  support  green 
maiiieting  as  a  means  to  increase  the  use  of  renewable  energy  anaraduce  Uie  envi- 
ronmaitcu  impactsof  energy  use.  Surveys  show  that  many  customers  are  willing  to 
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pay  more  for  renewable  eaei^.  and  pilot  programs  have  shown  promising,  but  not 
overwhelming  results. 

Green  marketing  is  not  a  substitute  for  sound  public  policy,  however.  There  are 
many  barriers  to  customers  switchiiu  to  green  power,  not  the  least  of  which  is  iner- 
tia. More  than  fifteen  years  after  deregulation  of  long-distance  telephone  service, 
half  of  telephone  customers  still  had  not  switohed  suppliers,  even  though  they  coula 

E:  mudi  lower  prices  by  doing  bo.  A  2003  study  by  tne  National  Renewable  Enei^ 
boratory  projects  that  in  an  optimistic  scenario,  green  marketing  could  increase 
the  percentage  of  renewable  energy  in  our  electricity  mix  from  about  2  percent  today 
to  only  about  3  percent  in  ten  years. 

Wiui  green  electricity,  the  benefits  of  any  individual  customer's  choice  accrue  to 
everyone,  not  the  individual  customer.  Green  customers  gets  the  same  undifferen- 
tiated electrons  and  breathe  the  same  air  as  their  nei^bors  choosing  to  buy  power 
from  cheap,  dirty  coal  plants,  creating  a  strong  incentive  for  people  to  be  "free  rid- 
ers" rather  than  pay  higher  costs  for  renewable  resources.  People  recognize  this  pub- 
Uc  benefits  aspect  of  green  power.  While  they  consistently  say  they  are  willing  to 
pay  more  for  electricity  that  is  cleaner  and  includes  more  renewable  enei^.  they 
overwhelmingly  prefer  that  everyone  pay  for  these  benefits  to  relying  on  volunteers. 
A  deliberative  poll  by  Texas  utilities  found  that  79  percent  of  participants  favored 
everyone  paying  a  small  amount  to  support  renewable  energy,  versus  17  percent  fa- 
voring relying  only  on  green  marketing. 

Fortunately,  18  Btatesplus  the  District  of  Columbia  have  enacted  renewable  port- 
folio standards.  The  RPS  is  a  market-based  mechanism  that  requires  utilities  to 
gradually  increase  the  portion  of  electricity  produced  fixim  renewable  resources  such 
as  wind,  biomass.  geothermal,  and  solar  energy.  It  is  akin  to  building  codes,  or  effi- 
ciency standards  for  buildings,  appliances,  or  vehicles,  and  is  designed  to  integrate 
renewable  resources  into  the  marketplace  in  the  most  cost-effective  fashion. 

By  using  tradable  "renewable  energy  credits"  to  achieve  compliance  at  the  lowest 
cost,  the  RPS  would  fimction  much  Uke  the  Clean  Air  Act  credit-trading  system, 
which  permits  lower-cost,  market-based  compliance  with  air  pollution  regulations. 
Electricity  suppliers  can  generate  renewable  electricity  themselves,  purchase  renew- 
able electrici^  and  credits  fium  generators,  or  buy  credits  in  a  secondary  trading 
market.  This  market-based  approach  creates  competition  among  renewable  genera- 
tore,  providing  the  greatest  amount  of  clean  power  for  the  lowest  price,  and  creates 
an  oc^ing  incentive  to  drive  down  costs. 

The  states  have  proven  that  renewable  electricity  standards  are  popular  and  can 
be  effective.  We  prtyect  that  state  RPS  laws  and  regulations  will  provide  support 
for  more  than  25,550  megawatts  (MW)  of  new  renewable  power  by  2017 — an  in- 
crease of  192  percent  over  total  1997  US  levels  (excluding  hydro).  This  represents 
enough  clean  power  to  meet  the  electricity  needs  of  17.2  million  typical  homes.  We 

estimate  that  b  "  ■  -     —  ■,>    >  >  

emissions — the  1 
million  metric  t 
road  or  planting  n: 
of  West  Virginia. 

As  encouraging  as  these  state  developmente  have  been,  they  are  not  enough  to 
capture  renewable  ener^s  potential  benefits  to  the  national  economy.  Under  a  10 
percent  RPS,  we  would  have  approximately  100,000  MW  of  non-hydro  renewables. 
Under  a  20  percent  RPS.  we  would  have  nearly  200.000  MW  of  non-hydro  renew- 
ables— and  save  consumers  money. 

Many  people  forget  that  we  have  given  voluntaiv  measures  and  incentives  more 
than  a  fair  try.  The  Energy  Policv  Act  of  1992  called  for  increasing  our  renewable 
energy  supplies  by  75  percent,  and  enacted  the  production  tax  credit.  Unfortunately, 
these  measures  have  not  been  Buccesaful  at  stimulating  more  than  very  limited  re- 
newable enerey  development  outside  of  states  that  have  implemented  renewable 
portfolio  standard.  It  is  time  for  a  national  minimum  standard,  on  which  states  and 
volunteer  efForte  can  continue  to  build. 

Energy  production  creates  national  economic  and  environmental  problems  that 
need  national  solutions.  A  national  renewables  standard  would  est^liah  uniform 
rules  for  the  most  efficient  trading  of  renewable  energy  credite.  This  uniformly 
would  reduce  renewable  energy  technology  costs  by  creating  economies  ci  scale  and 
a  national  market  for  the  most  cost-efiective  resources. 

The  RPS  enjoys  widespread  bipartisan  pohtical  support.  In  2002,  143  members  of 
the  House,  including  21  Republicans  called  for  including  a  Renewable  Pcntfidio 
Standard  in  an  energy  bill.  In  a  September,  2003  letter  to  the  confnees,  S8  Senatasa 
supported  including  a  strong  RPS  in  the  energy  bill  conference  report.  The  U-S.  Sen- 
ate nas  twice  passed  a  RPS  and  the  majority  of  Senators  on  the  energy  bill  coo- 
ference  supported  the  Bingaman  RPS  amendment. 
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Tlie  RPS  IB  th«  surest  mechaniam  for  Becuring  the  public  benefits  of  renewable 
ener^  sourcee  and  for  reducing  their  cost  to  en^le  them  to  become  more  competi- 
tive. It  is  «  market  mechamsm,  settiiig  a  uniform  standard  and  allowing  companies 
to  drtermine  ibe  best  way  to  meet  it.  'Die  market  pj^is  the  winning  and  toeing  tech- 
nolo^pea  and  projects,  not  administrators.  The  TtPS  will  reduce  renewable  energy 
costs  by: 

•  Providing  a  revenue  stream  that  will  enable  manufacturers  and  developers  to  ob- 

tain ftrqject  finnnHng  at  a  reasonable  cost  and  make  investments  in  expanding 
capad^  to  meet  an  expanding  renewable  energy  market. 

•  Allowing  economies  of  B<^e  in  manufacturing,  installation,  operation  and  mainte- 

nance of  renewable  energy  facihties. 

•  Promoting  vigorous  competition  among  renewable  energy  developers  and  tech- 

nologies to  meet  the  stuidard  at  the  lowest  cost. 

•  Inducing  development  of  renewables  in  the  regions  of  the  country  where  they  are 

the  most  cosUeffective,  while  avoiding  expensive  long-distance  transmission,  by 
allowing  national  renewable  energy  credit  trading. 

•  Seducing  tranaaction  costs,  by  enac^g  supphers  to  buy  credits  and  avoid  having 

to  n^otiato  many  small  contracts  with  individual  renewable  energy  projects. 

Some  people  have  asked  why  bydro^wer  is  not  eligible  to  earn  renewable  energy 
credits  in  most  RPS  proposals.  Hydro  is  that  it  is  a  mature  resource  and  technology. 
In  most  cases,  it  is  already  highly  competitive.  It  will  not  benefit  appreciably  from 
die  cost-reduction  mechanisms  outlined  above,  and  an  RPS  that  included  hydro 
would  hkeiy  produce  small,  if  any,  increases  in  hydre  generation.  Additionallv,  new 
dams  are  unlikely  to  be  built  and  are  environmentally  questionable.  Nevertueless, 
we  have  supported  RPS'  that  include  incremental  hydro  generation  from  existing 
dams.  Now  that  a  Low  Impact  Hydro  Institute  (LiHI}  certification  process  with 
broad  stakeholder  support  is  operating,  we  recommend  that  the  definition  of  incre- 
mental hydro  refer  to  incremental  generation  at  LIHI-certified  &cilities. 

Some  people  have  also  expressea  concerns  about  the  variable  output  of  renewable 
sources  Uke  solar  and  wind,  and  believe  that  an  RPS  would  affect  the  rehability  Ol 
our  energy  system.  However,  the  electric  system  is  designed  to  handle  unexpected 
swines  in  enemy  suj^ply  and  demand,  such  as  significant  changes  in  consumer  de- 
mand or  even  the  failure  of  a  large  power  plant  or  transmission  line.  Solar  energy 
is  also  generally  most  plentiful  when  it  is  most  needed — when  air-conditioners  are 
causing  high  electricity  demand.  There  are  several  areas  in  Europe,  including  parts 
<^  Spam,  Germany,  and  Denmark,  where  wind  power  already  supplies  over  20  per- 
cent of  the  electricity  with  no  adverse  effects  on  the  rehabili^  of  the  system.  In  ad- 
dition, several  important  renewable  energy  sources,  such  as  geothermal,  biomass, 
and  landfill  gas  systems  can  operate  around  the  clock.  Studies  by  the  EIA  and  the 
Union  of  Concerned  Scientists  show  these  non-intermittent,  diaoatchable  renewable 
enei^  plants  would  generate  about  half  of  the  nation's  non-hydro  renewable  enemy 
under  a  10  percent  RPS  in  2020.  Renewable  energy  can  increase  the  reliabiUty  of 
the  overall  system,  by  diversifying  our  resource  base  and  using  supphes  that  are 
not  vulnerable  to  periodic  shortages  or  other  supply  interruptions. 

A  summary  of  studies  presented  at  the  European  Wind  Energy  Conference  in 
June,  2003  indicate  that  the  impacts  and  costs  for  large  scale  wind  generation  on 
the  power  grid  are  relatively  low  at  penetration  rates  that  expected  over  the  nest 
several  years.  For  example,  one  2003  study  by  PacifiCoip  estimated  that  the  addi- 
tional costs  of  integrating  2000  MW  of  renewables — nearly  20  percent  of  its  system 
eapad^^ — was  between  0.5  and  0.6  cents  per  KWh.  In  fact,  the  PacifiCorp  2003  least 
cost  plim  included  1400  MW  of  wind  capacity. 

VII.  ADDITIONAL  POLICIES  ARE  NEEDED. 

A  number  of  complementary  pohcies  should  be  enacted  to  reduce  market  barriers 
to  reoewaUe  energy  development: 

e  production  tax  credits  of  1.8  cents  per  kWh  and  expanding  them  to 
D  clean,  renewable  resources  (excluding  hydropower) 

•  Adopting  national  net  metering  standards,  allowing  consumers  who  generate  their 
own  electricity  with  renewable  energy  systems  to  feed  surplus  electricity  back 
to  the  grid  and  spin  their  meters  hackwaj-d.  thus  receiving  retail  orices  for  their 

surplus  power  production 
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lying  Mid  fi>r  renewable  energy.  It  is  especially  important  that  the  Production 
~  Credit  be  extended  for  a  period  of  at  least  five  to  ten  years,  to  previde  predict- 


abib^  and  price  stability  in  the  renewables  industry,  and  avoid  the  costly  boom- 
bust  ^cles  created  by  the  recent  history  of  short-tenn  extensions. 
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Hw  PTC  should  be  extended  for  all  renewable  energy  technolt^es.  The  Adminis- 
tration's  recent  budget  asaumed  that  the  eeotbennsil  energy  cre^t  included  in  the 
laot  eitenBioB  would  now  be  dropped.  Geothermal  can  pli^  an  important  near-term 


a  reducing  the  demand  for  gas,  especially  in  the  WeBtem  states  that  have  ex* 

perienced  signincant  price  volatibty  in  recent  years. 

Net  metering  ia  esBentisl  for  customers  who  invest  their  own  money  in  renew^le 
energy  in  their  buildings  get  fairly  compensated  for  excess  electricity  they  produce. 
Net  metering  is  not  sufficient  to  promote  renewable  eneray  development,  but  it  is 
essential  to  promote  the  use  of  clean,  distributed  resources  like  solar  enei^. 

Additionally,  we  urge  Congress  te  pass  a  suite  of  policies  to  improve  energy  effi- 
ciency, inclumng  both  demand-side  efficiency  and  supply-side  etBatmcy,  such  as  pro- 
viding incentives  for  combined  heat  and  power  pUults.  The  LBL  study  and  many 
otiiers  have  found  that  energy  eESdency  is  the  least  extensive  way  to  reduce  nat- 
ural gas  demand  and  naturalgas  prices, 

Vm.  COMMENTS  ON  THE  PROVISIONS  OF  THE  DISCUSSION  DRAfT 
In  our  view,  the  provisions  of  the  Discussion  Draft  fail  to  m^nride  the  long-term 
incentives  to  increase  the  deployment  of  renewable  enei^y.  We  have  outlined  nu- 
merous studies  that  demonstrate  that  increasing  the  deployment  of  renewables  will 
yield  substantial  benefits  to  consumers,  create  j^s  and  nelp  clear  our  air.  Yet  with- 
out any  demand  side  incentive  such  as  the  Renewable  Portfolio  Standard  that  we 
have  outlined  in  our  testimony,  we  fear  this  effort  to  increase  the  use  of  renewable 
energy  falls  far  short  of  the  ixnential.  For  example,  we  heUeve  that  production  tax 
credits  for  renewables  should  be  extended  at  least  ten  years  and  iqiply  to  as  broad 
a  spectrum  of  renewables  as  possible. 

Similarly,  we  are  gratified  by  the  net  metering  provisions  in  the  Draft,  but  we 
suggest  that  these  provisions  be  mandatory — not  merely  suggested  changes.  We 
have  uniformity  governing  the  use  of  such  things  as  phones  throughout  the  country. 
We  recommend  similar  uniformity  apply  to  such  ttungs  as  solar  panels  and  other 
forms  of  distributed  generation. 

Finally,  in  our  view,  the  level  and  variety  of  subsidies  provided  for  oil,  gas,  "clean 
coal"  and  nuclear  energy  appears  grossly  out  of  balance  with  the  incentives  for  re- 
newables, considering  the  costs  and  the  benefits.  We  believe  that  studies  daxk- 
onstrate  that  the  coats  for  renewable  energy  are  low  and  the  benefits  are  both  long 
term  and  substantial.  We  ask  that  the  Committee  consider  dramatically  increasiBg 
the  variety  of  demand-side  incentives  for  renewediles  to  present  a  more  balanced  en- 
e^y  poli^. 

DL  CONCLUSION 

Survey  after  survey  has  shown  that  Americans  want  cleaner  and  renewable  en- 
etvy  sources,  and  that  the^  are  willing  to  pay  more  for  them.  A  survey  conducted 
in  2002  by  Mellman  Associates  found  tiiat  when  presented  with  arguments  for  and 
against  a  20  percent  RPS  requirement,  70  percent  of  voters  support  an  RPS,  while 
onh[  21  percent  oppose  it. 

"nie  combination  of  ElA  and  UCS  studies  demonstrate  that  with  appropriate  poli- 
dee,  renewable  energy  technolcnies  can  provide  Americans  with  the  clean  and  reli- 
able electricity  they  desire,  while  also  saving  them  money,  contributing  to  our  na- 
tion's energy  security  and  achieving  significant  reductions  in  harmful  emissions. 

The  net  metering  and  renewable  energy  production  incentive  provisions  included 
in  the  current  draft  bill  before  the  committee  are  laudable  and  deserving  of  support. 
But  bv  themselves,  these  provisions  will  not  get  the  job  done.  A  strong,  market- 
fiiendly  renewable  energy  standard  is  required  to  realize  the  full  potential  of  Amer- 
ica's renewable  energy  resources. 

For  all  of  these  reasons,  we  respectfully  urge  that  as  the  Committee  moves  for- 
ward with  ite  development  of  national  energy  legislation,  you  support  inclusion  of 
a  renewable  portfolio  standard. 

lliankyou. 
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Figura  2.  CumuMlvs  Natural  Gas  and 
Electricity  BUI  Savings*  (20%  by  2020  RES) 


CuntuMbw  Natunl  Gm  and  Etoctriclty  BUI  Savings  (20  p»rewrt  by  2020  RESf 


me  MM 


,y  Google 


Mr.  Hall.  I  thank  you.  Mr.  Reach,  President  of  the  Solar  Energy 
Industries  Association,  Senior  VP  of  the  Natural  Gas  Supply  Asso- 
ciation, among  other  bits  of  background.  TTiank  you;  we  will  yield 
5  minutes.  I  would  appreciate  you  staying  within  that  time,  as 
close  as  you  can.  Thank  you. 

STATEMENT  OF  RHONE  RESCH 

Mr.  Rbsch.  Thank  you  very  much,  Mr.  Chairman  and  members 
of  the  subcommittee  for  giving  me  the  opportunity  to  testify  today. 
It  looks  like  I  am  the  only  industry  rep  who  actually  broi^ht  their 
power  plant  with  them  to  the  hearing.  This  is  a  product  made  in 
Michigan,  supporting  our  troops  in  Afghanistan  and  Iraq,  and  put 
on  rooftops,  really,  throughout  the  world. 

I  would  like  to  focus  my  comments  today  on  3  points.  First,  we 
have  a  natural  gas  crisis  in  this  country,  and  solar,  a  sohd,  reUable 
technology,  must  be  part  of  the  solution.  Second,  solair  is  a  domes- 
tic, reliame  energy  source,  capable  of  improving  our  security  while 
creating  thoustuids  of  new  jobs.  And  finally,  we  must  commit  to 
long-term  policies  that  remove  barriers  and  create  incentives,  or 
this  growing  industry  will  move  entirely  overseas. 

Before  I  start,  I  would  like  to  point  out  that  on  this  map  here, 
you  can  see  the  United  States  has  the  greatest  solar  resources  of 
any  country  in  the  world.  From  Texas  to  Maine,  all  50  States  have 
the  potentitil  to  use  solar  technologies.  In  fact,  we  have  more  solar 
resources  in  the  United  States  than  all  of  the  fossil  fuel  energy  in 
the  United  States  combined. 

I  would  like  to  address  the  nattu-al  gas  situation  first  because  I 
have  familiarity  with  the  issue  having  worked  in  the  industty  for 
the  last  5  years.  Natural  gas  is  a  critical  part  of  our  energy  infra- 
structiu^,  but  we  have  the  highest  and  most  volatile  prices  in  the 
world,  Comptu-ed  to  just  5  years  ago,  natural  gaa  will  cost  Amer- 
ican consumers  an  extra  $100  billion  this  year.  That  is  a  significeint 
drag  on  our  economy.  My  industry  produces  3  technologies  that  can 
offset  natur^  gas  demand.  Nationwide,  solar  water  heaters  operate 
directly  at  the  point  of  use,  reducing  home  naturid  gEis  dem£md  by 
as  much  as  two-thirds.  Concentrating  solar  power  provides  cenlxEil- 
ized  bulk  power  dining  peak  power-dememd  period,  displacing  the 
need  for  natural  gas  peaking  units,  and  foldable  tanks,  of  PV,  the 
solar  panels  we  think  of,  convert  smilight  to  electricity  and  directly 
displace  natural  gas  used  for  electricity. 

What  is  critical  to  point  out  is  that  solar  generates  the  most  elec- 
tricity ft-om  10  a,m.  to  5  p.m.,  the  exact  same  time  when  utilities 
experience  peak  loads  and  use  inefficient  natural  gas-fired  peaking 
units  to  meet  demand.  The  PV  industry  recently  released  the  Road 
Map  back  in  October,  and  based  on  the  recommendations  in  the 
study,  the  PV  industry  alone  can  displace  over  6  trilhon  cubic  feet 
of  natural  gas  in  the  next  20  years.  Inis  is  enough  to  eliminate  our 
need  for  new  LNG  within  10  years.  This  would  save  consumers  in 
excess  of  64  billion  over  the  course  of  those  20  years  as  well. 

This  brings  me  to  my  second  point:  solar  creates  domestic  jobs. 
Soleir  PV  creates  32  jobs  per  megawatt,  more  than  any  other  form 
of  energy.  As  of  today,  the  industry  is  worth  more  than  $7  billion 
per  year,  globidly,  and  we  are  growing  at  almost  40  percent.  Com- 
panies like  General  Electric,  Sharp,  Sanyo,  Shell,  6P,  and  Kyocera 
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are  all  manufacturing  solar  panels.  The  bad  news  is  that  the  ma- 
jorit?  of  this  growth  is  occurring  overseas.  Japan  and  Germany  in 
particular  recognize  the  economic  value  of  developing  the  industry 
and  have  enacted  poUcles  that  create  thriving  mairkets.  The  U.S., 
once  the  unquestioned  leader,  manufactures  less  than  10  percent  of 
the  market  today.  Japim  and  Germtuiy,  by  the  way,  have  the  soleu* 
equivalent  potential  of  Ohio  in  that  map — not  taking  imything 
away  from  Ohio,  Congressman. 

The  good  news  is  that  the  U.S.  can  still  choose  to  lead  the  mar- 
ket. The  Road  Map  illustrates  how  we  can  generate  more  than  $34 
billion  in  new  investments  and  more  than  40,000  new  American 
jobs  in  tiie  next  10  years.  Of  course,  I  should  mention  that  as  the 
center  of  energy  and  electronic  industries,  Texas  is  In  the  position 
to  attract  a  signiiicEuit  portion  of  these  new  jobs.  According  to  the 
Bureau  of  Labor  Statistics,  the  oil  imd  gas  industry  has  downsized 
some  14,000  jobs  in  Texas  over  the  past  10  years.  The  PV  industry 
could  create  over  5,500  new,  hi-tech  jobs  in  Texas  alone  in  the  nejtt 
10. 

I  would  like  to  focus  here  on  2  major  areas  where  we  need  to  im- 
prove the  enei^  bill.  Interconnection  standards:  we  need  to  level 
the  playing  field  for  all  energy  technologies  by  enacting  national 
interconnection  standards.  In  many  states,  solar,  as  well  as  fuel 
cells  and  other  distributed  technologies,  cannot  participate  in  the 
electricity  market.  The  lEE,  NARUC,  FERC  have  developed  a 
streamlined  process  for  connecting  to  the  grid  that  addresses  all  of 
the  technical  issues.  I  urge  the  committee  to  adopt  the  proposal 
from  Senator  CantweU  and  Representative  Inslee  which  requires 
states  to  adapt  the  lEE  standards  and  the  FERC  procedures  to 
their  own  needs. 

Of  course,  with  or  without  barriers,  Germany  and  Japan  are  cor- 
nering the  market  because  they  have  created  incentives,  and  U.S. 
has  not.  Remember,  in  the  United  States  today  there  are  no  Fed- 
eral incentives  to  put  solar  on  your  home.  Section  13.01  would 
begin  to  address  this  with  a  15-percent  residential  tax  credit,  but 
we  have  3  suggestions  to  make  this  credit  more  effectively.  First, 
a  1-year  credit  does  as  much  harm  as  good,  and  even  3  years  is 
an  uncertain  beisis  on  which  to  make  $100  million  investment  deci- 
sion. We  urge  the  credits  to  be  expanded  to  a  minimum  of  5  yeeuis. 
Second,  the  credit  should  be  sized  to  jump  start  the  industry  and 
allow  solar  to  be  a  competitive  choice,  nationwide,  for  all  con- 
Biuners.  To  do  this,  the  credit  should  be  $3  per  watt  for  home  sys- 
tems and  $2  for  larger  systems.  To  encourage  the  broadest  and 
most  cost-efTective  market,  business  should  also  be  iillowed  to  use 
this  credit.  And  third,  the  credit  should  be — each  year.  A  5-percent 
annual  decline  would  spur  continuous  cost  reductions,  move  cus- 
tomers into  the  market,  and  save  the  government  money. 

Titles  13.02,  the  production  tax  credit  for  concentration  solar 
power,  is  singled  out  for  restriction,  forbidding  dual-use  with  sec- 
tion 48,  the  10-percent  business  investment  credit.  If  this  dual  re- 
striction remains,  the  credit  is  effectively  worthless.  Developers  will 
not  take  advantage  of  the  production  tax  credit,  simply  because 
they  will  favor  the  investment  credit;  they  are  a  capital-intensive 
industry.  If  this  credit  is  to  result  in  any  development  of  this  re- 
source, the  restriction  must  be  removed. 
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You  are  crafting  an  energy  bill  for  the  Zlst  century.  Your  leader- 
ship can  and  must  help  move  us  past  subsidizing  19th  century 
technologies  tuid  create  mEirkets  for  advanced  domestic  sources  like 
solar.  The  next  10  years  are  critical  for  worldwide  solar  power  de- 
velopment, for  our  Nation's  energy  security,  and  for  our  manuiac- 
turing  growth.  Again,  if  these  poHcies  are  realized,  the  solar  ener^ 
industiy  will  create  more  than  60,000  new  U.S.  jobs,  over  $32  bU- 
lion  in  new  investment  in  all  50  States  over  the  next  10  years,  and 
that  solar  energy,  as  a  market  alternative  to  natural  gas,  will  save 
consumers  $64  oillion  over  the  next  20  yeiu-s. 

This  condudes  my  testimony.  Thank  you,  and  I  look  forward  to 
your  questions. 

[The  prepEU-ed  statement  of  Rhone  Resch  follows:] 


Thank  you.  Mr.  Chairman  and  members  of  the  Committee,  for  ^ving  me  the  (^ 
portunity  to  testify  today.  My  name  is  Rhone  Resch,  and  I  am  president  of  the  Solar 
Energy  Induatnes  Association  (SEIA).  SEIA  is  the  national  trade  association  of  the 
solar  mdustry,  representing  all  solar  technologies  and  more  than  20,000  employees 
in  all  sectors  &om  manu&cturing  to  installation.  We  are  located  in  Washington,  but 
work  closely  with  state  and  regional  chapters  throughout  the  U.S. 


The  solar  industry  is  comprised  of  three  technologies,  aU  of  which  are  experi- 
encing substantial  global  growth. 

Photovoltaics  (PV)  are  a  domestically  developed  technology  that  ubob  silicon  semi- 
conductors to  covert  sunlight  directly  to  electricity.  FV  cells  are  used  both  on  aitd 
off  grid  to  provide  high-value  retail  electricity.  This  industrT  has  a  40%  tinrnial  ^ob- 
al  erowth  rate,  driven  by  booming  markets  in  Japan  ana  Giermany.  In  1996,  Uie 
global  industry  made  100  megawatts  of  panels — less  than  a  billion  dollars'  worth. 
In  2004.  almost  1100  megawatts  came  out  of  the  factory  doors,  worth  at  least  $6 
bilUon.  This  growth  has  not  gone  unnoticed,  and  in  the  last  few  years  some  of  the 
worlds  largest  electnjnics  and  energy  companies  have  entered  into  the  FV  industry, 
including,  amnng  others  GE,  Sharp.  Sanyo,  Shell,  BP,  and  Kyocera. 

We  also  represent  the  solar  water  heating  industry.  Solar  water  heating  uses  pan- 
els that  gather  energy  from  the  sun  to  heat  the  water  in  your  hot  water  tank  or 
radiant  heating  system.  Simple  installations  can  reduce  home  natural  gas  usage  by 
*  1  freezing  climates.  Israel,  for  example,  derives  ttiousands  m 
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megawatt-hours  of  energy  from  these  rooflop  devices. 

Our  largest-scale  technology  is  Concentrating  Solar  Power  (CSP)  Theae  South- 
western power  plants  consist  of  large  focusing  mirrors,  which  provide  heat  for  steam 
generators  in  a  conventional  power  plant.  Natural  gas  hybridization  or  thermal  Stor- 
age can  make  these  into  on-demand,  dispatchable  power  plants,  lliere  are  more 
than  350  megawatts  of  this  technology  operating  today,  100  plus  of  which  were  pur- 
chased by  Florida  Power  and  Light  just  two  weeks  ago. 

These  technologies  all  have  t^eir  own  attributes  and  virtues,  but  I  would  like  to 
take  them  as  a  whole,  and  focus  my  discu.ssion  today  around  three  primary  points: 

1.  We  have  a  natural  gas  crisis  and  sotar  must  be  part  of  the  solution 

2.  Solar  energy  is  domestic,  rehable  and  secure 

3.  The  true  value  of  solar  energy  is  many  times  greater  than  its  cost 

NATURAL  GAS  DEMAND  AND  THE  ROLE  OP  SOLAR  ENERGY 


than  any  other  coun^  outside  of  Russia,  we  still  have  the  hi^dieBt  and  moet  volatile 
prices  in  the  world.  Tne  current  nationwide  averacp  is  $7.2S/Mcf ,  with  peak  {trices 
excMding  $3Q/Mcf  last  month  in  New  York  and  New  En^and.  We  have  seoi  two 
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on  the  economy.  Compared  to  6  years  ago,  natural  gas  is  costing  ua  an  extra  SlOO 
billuni  per  year. 

No  one  technolcojr  can  solve  this  problem — but  solar  is  better  suited  than  most 
to  dia^ace  natural  gas  demand  ana  relieve  some  of  the  tightness  in  the  market. 
During  peak  load  periods,  utiUties  use  natural  gas-fired  peaking  or  intermediate 
planta  to  provide  the  additional  electricity  needed  by  consumers.  Most  of  these 
plants  are  v«^  inefficient,  requiring  3-4  times  more  natural  gas  per  kWh  than  base- 
load  plants.  The  peak  load  periods  that  require  the  use  of  these  plants  generally 
occur  from  10  AM  until  5  PM,  with  the  greatest  usage  coming  on  hot  days.  Solar 
electricity  generation  directly  correlates  directly  with  this  peak  (see  attachment  1). 
Ttda  means  that  increased  use  of  solar  can  directly  displace  one  of  the  most  ineffi- 
dent  uses  of  natural  gas. 

We  recently  unveiled  a  report  entitled,  "Our  Solar  Power  Future;  The  U.S.  Photo- 
voltaic Industry  Roadmap  for  2030  and  beyond".  According  to  this  repoit, 
^otoTohaica  alone  can  displace  over  6  trilhon  cubic  feet  of  natural  gas  in  the  next 
20  years — more  than  will  be  produced  in  the  Gulf  of  Mexico  this  year.  By  way  of 
fiiruier  context,  increased  use  of  photovoltaics  could  ehminate  the  equivalent  of  our 
need  for  new  imported  LNG  within  10  years  (see  attachment  2),  Practically  speak- 
ing, this  is  a  email  amount,  but  it  will  have  a  meaningful  effect.  Since  so  much  of 
the  trading  price  depends  on  movements  in  this  peaking  spot  market,  the  overall 
impact  could  be  significant — we  estimate  that  removing  this  demand  will  save  near- 
ly $64  bilUon. 

A  SECURE,  DEPENDABLE  ENERGY  SUPPLY 

Lowering  the  rate  of  energy  imports  ties  directly  into  our  second  benefit  of  solar 
gy,  which  is  to  strengthen  America's  enerey  security  by  providing  energy  that 
-    ■■    ,_.   _-_... _^,_  --    -.iabii. 


the  beat  resources  in  the  industrialized  world.  This  continuous,  fi-ee  s 
down  nationwide,  in  every  community  and  congressional  district.  A  solar  system  in 
New  Ytnk  generates  80%  of  the  output  of  one  in  LA  (see  attachment  3) — and  that 
retail  electricity  would  have  a  nearly  equivalent  value  in  that  more  expensive  state. 
Uaing  on^  coirectly  oriented,  unshaded,  available  roofs,  we  could  produce  500,000 
mMawatta  of  solar  energy  without  siting  a  single  power  plant. 

^curity  also  comes  in  the  form  of  economic  stability.  Energy  costs  represent  a 
hitler  portion  of  our  monthly  expenses  than  ever  before,  and  each  month  they  con- 
tinue to  rise.  Solar  is  a  reliable  source  of  electricity  with  no  threat  of  interruption, 
diortage,  or  price  swings.  Once  a  syetem  is  instaUed,  there  are  no  fuel  costs  and 
minimiil  maintenance  costs.  You  do  not  have  to  compete  with  coal  or  gas-fired 
iriwleaftle  generation  at  2  or  4  cents  per  kWh,  but  rather  with  the  10  or  14  cents 
you  pay  at  the  meter.  When  you  put  a  system  in  today,  you  know  what  your  electric 
billa  inll  be  m  2030— no  matter  what  happens  to  OPECf,  no  matter  how  much  LNG 
~  I  built,  no  matter  idiat  happens  to  the  grid,  or  to  climate  poUcy,  This  has 
import  for  the  growii^  percentage  of  our  aging  population  hving  on  fixed 

Finally,  a  reliable  energy  source  is  a  secure  energy  source.  Although  utihties  do 
a  great  job  maintaining  transmission  and  distribution  systems,  problems  do  occur — 
we  experience  expensive  blackouts  every  year.  By  directly  displacing  peak  demand, 
solar  reduces  wear  and  tear  on  the  grid,  increases  reliability,  and  decreases  require- 
ments for  costly  infrastructure.  Sitting  atop  your  roof,  and  providing  electricity  di- 
rectly into  your  home,  solar  is  a  smart,  distributed  resource  tiiat  does  not  increase 
our  vulnerabiUty  to  attack  or  disaster  at  the  Umited  number  of  crucial  grid  points. 
Conaiderinf  that  power  outages  and  disturbances  cost  the  U.S.  economy  f  1 19  nillion 
per  year,  uiere  is  a  strong  case  for  secure,  dependable  and  distributed  sources  of 
energy  that  bypass  sin^e  large  points  of  failure. 

ECONOMIC  BENEFITS  OF  SOLAR 
As  of  today,  the  glr4>al  PV  industry  is  worth  86  billion  a  year,  and  growing  at  40% 
annually.  Unfortunately,  the  vast  majority  of  growth  in  this  domestjcally  invented 
indnatiT  is  now  occurring  overseas.  Formerly  the  unquestioned  leader  in  PV  manu- 
bcturing,  the  U.S,  lost  its  lead  in  1997,  and  now  represents  only  10%  of  production. 
Meanmile,  throu^  the  creation  of  strong  incentives,  Giermany  and  Japan  have  cul- 
ttrated  thriving  industries,  supporting  tens  of  thousands  of  quality  jobs  in  engineer- 
ing manufiicturing  and  construction.  The  good  news  is  that  the  global  market  is 
'"y  and  with  support  from  the  federal  government,  the  U.S.  can  still 
aiket  that  dominates  the  rest  of  the  world. 
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n  recent  rears  in  Japan  and  Ger- 
many, or  even  in  individual  US  states,  the  economic  rewards  would  be  great.  Every 
m^awatt  of  solar  installod  currently  supports  approximately  32  Jobs — 24  in  high- 
tech  manufacturing,  and  S  in  local  design,  installatioD  and  service — created  right 
where  the  systems  are  installed.  Communities  that  choose  solar--and  most  in  ^le 
US  could — create  jobs  at  home,  rather  than  having  their  purchases  create  l^em  else- 

The  Renewable  Ener^  Policy  Project  recently  released  a  study  in  which  they 
quantify  the  economic  benefits  of  the  PV  Roadmap  state-by-state.  They  looted  at  the 
PV  panel — the  steel,  glass,  wires  and  silicon  that  make  it  up — and  examined  where 
those  parts  could  be  manufactured  and  how  many  people  each  would  employ.  Th^ 
found  that  with  appropriate  policies,  the  U.S.  industry  would  create  more  than 
40,000  new  iobs,  in  all  50  sUtes,  over  the  next  10  years— and  230,00'  in  the  next 
20  (see  attacnment  4). 

liie  solar  energy  industry  is  growing  rapidly,  and  the  U.S.  has  a  choice:  Do  we 
seize  this  opportunity  to  secure  tens  of  thousands  of  domestic  jobs  and  send  billiona 
of  dollars  to  US  factories,  or  do  we  sit  on  our  hands  while  the  Germans  and  Japa- 
nese exploit  the  next  great  high-tech  industry? 

THE  CHALLENGE  FOR  THE  U.S. 

In  the  early  1980s,  the  U.S.  built  a  commanding  advantage  in  the  solar  industry 
thanks  to  innovation  and  pioneering  research.  In  the  past  eight  years,  we  have  lost 
this  edge.  Today,  the  U.S.  has  a  market  share  near  10%,  down  from  41%  in  1997. 
Installations  in  Germany  increased  by  170%  in  2004,  while  U.S.  installations  in- 


creased by  just  25%.  Germany  certainly  does  not  come  to  mind  as  the  country  o 
would  go  to  for  gunny  weather.  Yet  the  governments  of  Germany  and  Japan  are 
strongly  committed  to  developing  their  commercial  markets.  There  is  a  familiar  his- 


toricfd  parallel  here  with  other  high-tech  industries — and  we  must  consider  tl 
this  case  our  energy  security  is  at  stake  as  well  as  our  economic  security. 

If  the  U.S.  is  to^are  in  this  continuing  boom,  we  must  have  a  long-term,  sustain- 
able policy-^-one  that  promotes  economic  development,  protects  our  environment, 
and  strengthens  America's  energy  security. 
Remove  Market  Barriers 

The  first  problem  we  need  to  solve  is  a  procedural  barrier  that  keeps  solar  eoei:^ 
from  accessmg  the  electricity  market.  As  it  stands,  it  is  effectively  impossible  in 
many  states  to  put  a  solar  electric  system  on  your  house.  The  interconnection  stand- 
ards are  either  too  vague  or  too  much  oriented  to  big,  central  station  power  plants. 
A  typical  home  solar  system — approximately  2  kilowatts — produces  the  equivalent 
of  two  microwaves  oven's  worth  of  electricity  at  any  one  point  in  time.  If  you're  not 
home  to  use  it,  it  will  feed  back  into  the  gnd  and  be  sold  at  retail  price  to  the  next 
"downstream"  customer. 

The  IEEE  and  the  UL  have  developed  standards  for  how  a  homeowner  can  con- 
nect tiieir  solar  systems  while  protectmg  other  customers,  the  grid,  and  the  workers 


that  support  it.  Many  states — New  Jersey,  New  Yoric,  CaliKimia,  the  Pjil,  and 
many  others,  have  ad^ted  those  into  a  set  of  procedures  that  make  sense.  "Hie  Na- 
tional Association  of  Regulatory  Utility  Commissioners  and  die  PERC  have  come 


out  with  very  similar  mcdels. 

Nevertheless,  there  are  still  many  utilities  out  there  that  will  treat  you  as  a  nuqor 
generator  of  electricity,  charging  you  $10,000  to  conduct  a  study  about  how  your  2 
kW  will  affect  the  grid.  Some,  more  directly,  will  deny  you  a  connection  outright. 
We  have  to  comply  with  dozens  of  difTerent  st^dards  nationwide.  Solar  prices — and 
those  of  all  distributed  generation,  from  fuel  cells  to  small  wind  turbines—are  artifi- 
cially inflated  by  this  patchwork,  which  requires  the  industry  to  custom  design,  test 
and  certify  a  system  for  each  new  state  or  utility  requirement.  It  is  as  if  you  needed 
a  50-state  adapter  pack  with  each  new  telephone.  This  regulatory  redundancy  i> 
choking  the  industry,  and  we  need  a  sin^e.  nationwide  procedure. 

We  also  face  a  problem  of  pubUc  awareness  and  trust  that  we  could  address  at 
very  httle  cost.  One  of  the  best  things  the  government  could  do  to  increase  public 
knowledge  of,  and  trust  in,  quality  sMar  devices,  would  be  to  open  the  Energy  Star 
performance  and  quality  certification  program  to  solar  heating.  For  very  little  cost, 
this  would  increase  the  pubUc's  reciwnition  of  solar  water  heating  and  create  viai- 
biliW  and  distribution  diannels  would  not  exist  otherwise. 

Of  course,  at  the  end  of  the  day,  Germany  and  Japan  are  cornering  the  market 
because  they  have  created  incentives  and  the  U.S.  has  not — remember,  in  the  U.S. 
today  there  are  no  federal  incentives  to  build  solar  systems  on  your  hoioe.  The  cur- 
rent tax  code  gives  a  10%  credit  for  commercial  acAar,  and  HR6  as  it  stands  would 
create  a  15%  residential  credit.  When  we  saw  that  credit,  it  spurred  n«  to  wmnrine 
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Cnate  Tax  Iiuxntive*  ihat  Jumpstart  the  Market 

We  finmd  that  there  are  several  prindpteB  that  must  eirist  for  market  incentaves 
to  rerolt  in  ■df-siistainiDg  markets  and  economic  growth. 

First,  ^bB  incentave  should  be  authorized  for  at  least  live  years  at  a  time,  bo  that 
eompaniea  can  cimfidently  make  investments  in  expanded  capacity.  Credits  that 
torn  on  and  off  every  year  don't  do  anyone  any  favors. 

Second,  the  incentive  should  pay  for  half — or  less — of  a  system,  so  that  the  cub- 
Xaaer  has  to  make  their  money  back  through  years  of  high-quality  performance,  and 
has  an  incentive  to  purchase  modern,  warranteed,  reputable  equipment. 

lUrd,  tiie  incentive  should  decline  every  year,  and  eventually  expire.  Our  costs  are 
down  by  more  than  96%  since  the  late  90s,  and  we  expect  them  to  continue  to  drop 
by  5%  or  moFe  aninial^  for  tJie  foreseeable  future;  the  credit  should  encourage, 
ratber  than  obetmct,  tins  progress.  We  also  want  to  avoid  long-term  dependency, 
U  the  incentive  dumld  be  designed  to  expire.  The  other  effect  we've  seen  in  other 
nationa  that  have  suoceasfully  used  this  model  is  that  a  declining  incentive  moves 
Mle^  people  who  were  "on  the  fence'  about  their  decision  to  pui^ase,  go  into  the 
maAet  inunediBtely,  jumpstarting  production  volumes  and  further  decreasing  costs. 

For  photovoltaica,  we  are  callmg  for  a  tax  incentive  of  $3.00/Watt  for  systems 
below  10  kW,  and  t2.00/Watt  above  that,  decreasing  at  5%  per  year.  For  solar  hot 
water,  we  would  request  a  smaller  incentive — $15.00  per  thousand  Btu/day  perform- 
ance ratini^  dedining  by  $1  per  year. 

Rnally,  for  concentrating  solar  power  plants,  which  would  not  qualify  for  either 
<£  tluse  CZeditB,  we  ask  that  they  be  allowed  to  use  the  wind  production  tax  credit, 
witbout  i»<lHit™"l  restrictions. 

We  have  calculated  that  these  incentives  would  make  solar  the  economic  choice 
for  milliODe  of  Americans  in  every  part  of  the  country,  even  as  it  declined  in  value 
fitm  y^ar  to  fear.  The  US  would  once  again  become  the  global  leader  in  the  next 
great  nif^-tecn  industry — solar  energy.  To  give  you  an  idea  of  future  growth: 

•  Ten  jearB  from  now,  the  solar  energy  industry  will  create  more  than  60,000  new 

US  joba,  and  over  $34  billion  in  new  investments,  in  all  50  states. 

•  Solar  energj'  will  displace  6.3  trillion  cubic  feet  of  natural  gas  over  20  years,  sav- 

ing conoumers  $64  Dillion. 
■  By  2026,  solar  will  provide  half  of  all  new  annual  electricity  generation. 

•  ^  2030,  installed  solar  output  capacity  will  equal  the  equivalent  of  more  than 
"*  --adear  power  plants,  supportmg  260,000  high  quality  domestic  jobs  in  man- 

d  construction. 


...    ion  point.  The  next  10  years  are  critical,  for  worldwide  solar  power 
development,  for  our  nation's  energy  security,  and  for  our  manufacturing  growth. 

CONCLUSION:  FULFILLING  THE  PRESIDENT'S  PRIORiTlES 
In  conclusion,  1  would  note  that  the  Administration  has  identified  four  prioritieB 
fmr  the  US  economy — security,  opportunity,  innovation,  and  ownership.  I  would  sub- 
mit that  our  technologies  are  uniquely  suited  to  advance  all  of  these  objectives. 

We  contribute  to  security  by  reducing  the  degree  to  which  we  depend  on  foreign 
pnremments  to  drive  our  economy. 
We  provide  opportunity  by  generating  thousands  of  jobs  nationwide,  in  an  indus- 
that  I  am  confident  wilt  be  one  of  the  world's  fastest  growing  for  years  to  come. 
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We  produce — and  demand — innovation,  by  pushing  performance  in  a  21st  century 
tedmtMogy  even  as  we  scale  up  to  meet  today's  demands. 

Almost  uniquely,  we  provide  ownership.  With  a  solar  system,  you  have  the  free- 
dton  to  own  your  electricity,  rather  than  renting  it  at  whatever  price  a  utility  or 
maAeter  sets. 

I  urge  the  committee  to  advance  our  national  interest  and  our  economic  future 
by  advancing  aggressive  and  carefully  designed  policies  for  the  promotion  of  solar 
ener^.  We  are  ready  at  any  time  to  provide  any  assistance  you  may  require. 

Hub  cmctudes  my  testimony.  Thank  you. 
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Mr.  Hall.  All  ri^t.  Thank  you  very  much.  Excuse  me.  I  will 
start  with  Mr.  Kane,  and  then  ask  you  a  pretty  simple  one  you  can 
bounce  right  out  of  the  park.  When  do  you  think  the  next  nuclear 
plant  might  be  built  in  the  United  States? 

Mr.  Kane.  Well,  Mr.  Chairman,  if  we  get  a  comprehensive  enei^ 
bill  done  this  year  and  the  menu  of  incentives  and  loan  guarantees 
to  get  us  over  the  hurdle  of  building  the  first  few  advanced  plants, 
and  then  stop  that  partnership,  goes  into  effect,  I  think  we  are 
going  to  see  companies  moving  forwards  very  aggressively,  and 
probably  bringing  a  new  plant  or  putting  an  order  for  a  new  plant 
in  before  the  end  of  this  decade. 

Mr.  Hall.  Could  the inaudible] 

Mr.  Kane,  No,  sir,  I  don't  think  there  is  legislation  needed.  The 
current  fleet  of  plants  can,  in  fact,  produce  hydrogen,  and  that  is 
something  that  many  of  members  are  indeed  looking  at  right  now. 
But  I  would  like  to  say  that  the  advanced  plants  mat  are  in  the 
research  and  development  section  of  the  H.R.  6  conference  report, 
the  generation  4  plants,  the  high-temperature  gas  reactors,  would 
be  particularly  well  suited  for  meiking  hydrogen,  and  I  think  the  in- 
vestment there,  in  the  future,  is  really  well  place. 

Mr.  Hall.  Some  have  indicated  that  they  think  it  is  questionable 
as  to  whether  the  United  States  still  has  engineering  or  construc- 
tion expertise  to  build  new-generation  nuclear  plants.  The  fear  is 
that  it  has  gone  overseas.  I  guess  the  question-  is  does  tiie  nec- 
essary skill/work  force  exist,  still,  to  support  that  type  construction 
with  proper  backing? 

Mr.  Kane.  Yes,  sir,  we  think  it  is.  The  United  States  has  been 
a  leader  in  nuclear  energy  technology  for  the  last  50  years.  We  are 
still  the  leader  in  the  world.  The  rest  of  the  world  does  look  to  the 
United  States  for  leadership  in  this  technology. 

Unfortunately,  our  maniifacturing  sector,  over  the  last  25  years, 
has  declined  to  the  point  where  many  of  our  large,  nuclear-  compo- 
nents are,  in  fact,  made  oversells.  And  we  think,  though,  that  if  we, 
in  fact,  do  get  on  the  pathway  toward  building  advanced,  new  nu- 
dear  plants  in  the  United  States,  we  will  see  a  revitalization,  not 
only  in  the  building  program  for  those  plants,  but  also  in  the  man- 
ufacturing sectors  in  this  country  that  would  support  that.  We  have 
work  force  challenges.  I  think  all  of  our  industries  really  do  have 
work  force  challenges  in  trying  to  get  the  proper  skills  and  edu- 
cation sets  that  we  need  moving  forward,  but  I  think  if  we  pass 
this  bill  this  year,  it  will  send  a  very  strong  signal.  And  like  the 
movie  Field  of  Dreams,  "If  you  build  it,  they  will  come,"  we  beheve 
the  work  force  will  be  there. 

Mr.  Hall.  Do  you  ever  get  the  feeling  that  the  nuclear  people 
haven't  done  just  a  terrific  job  at  educating  the  yoimg  about  the 
use  nuclear  power  and  impress  upon  them  that  France  lives  off  of 
it,  and  Engleuid  lives  o£f  of  the  nuke  in  the  North  Sea.  I  ask  that 
because  I  go  to  schools  to  speeik  to  groups,  and  I  am  a  great  sup- 

gorter  of  the  nuclear  thrust,  even  though  I  am  from  a  fossil  fuel 
tate,  and  I  ask  how  many  are  in  favor  of  nuclear  power,  imd  none 
of  them  are,  and  I  talk  to  the  kids  for  30  minutes  from  junior  h^h 
on,  tuid  tell  them  about  the  fact  that  if  we  do  certain  things  and 
solve  our  energy  problems,  and  nuclear  is  a  great  part  of  that  solu- 
tion— if  the  signs  that  they  hold  up  that  say  no  nukes  could  si^ 
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no  wars,  and  they  lack  that.  Only  the  teachers  are  still  miffed,  but 
it  is — ^I  just  really  think  your  industry  ought  to  do  more  at  that 
lower  level  to  educate  those  youngsters  at  some  of  the  other  thrusts 
have  done  in  the  past  because  we  need;  we  need  it  and  have  to 
have  it,  and  it  has  great  support  here  in  the  bill,  as  you  know. 

Mr.  Kane.  Yes,  sir,  Mr.  Chairman.  I  agree  with  you.  We  need  to 
do  a  better  job,  and  I  think  over  the  next  few  years,  you  are  going 
to  see  a  redoubling  of  our  efforts  in  exactly  that  area, 

Mr.  Hall.  Mr.  Nayak,  excuse  me.  You  testified  quite  extensively 
regarding  the  perceived  threat  of  global  warming,  and  yet  you  ad- 
vocate phaaing  out  nuclear  energy,  the  world's  largest  source  of 
carbon-&ee  energy.  Prominent  environmentalists,  including  James 
Lovelock — ^you  know  James  Lovelock? 

Mr.  Nayak.  Absolutely. 

Mr.  Hall.  And  Patrick  Moore  have  recently  suggest  that  nuclear 
power  is  needed  to  combat  globfil  warming.  Why  does  your  view 
differ  with  Dr.  Lovelock  and  Mr.  Moore? 

Mr.  Nayak.  Well,  I  am — first  of  all,  I  am  not  necessarily  going 
to  agree  with  every  theory  that  Dr.  Lovelock  has. 

tAr.  Hall.  Well,  do  you  mind  telling  me  what  your  disagreement 
with  him  is? 

Mr.  Nayak.  Exactly.  Ultimately,  I  think  that  we — what  we  be- 
lieve, and  what  I  think  a  lot  of  environmental  groups  believe,  is  in- 
vesting in  nuclear  energy  to  solve  our  global  warming  problem  is 
just  trading  one  problem  for  another.  If  you  would  allow  me  some 

eietic  justice,  the  analogy  is  tiie  heroin  addict  taking  up  crack  to 
ck  tiieir  heroin  habit. 

We  have  a  nuclear  waste  problem  that  is  a  substantial  environ- 
mental problem  and  public  health  problem  in  this  country,  and  we 
will  have  103  reactors — we  have  currently  have— by  2011,  we  will 
have  63,000  metric  tons  of  waste  which  we  still  have  not  figured 
what  to  do  with.  Building  additional  reactors  and  extending  cur- 
rent licenses  will  only  extend  that  problem,  creating  a  larger  con- 
cern for  the  pubhc.  So — and  the  other  thing  I  woiHd  add  is  that 
they  are  not  clean  or  completely  fossil-fuel  free  the  way  that  renew- 
ables  are.  You  require  a  coal-fired  power  plant  for  uranium  enrich- 
ment plants;  you  involve  mining,  which  has  substantial  pollution 
involved  with  it.  It  is  not  comparable  to  a  renewable  energy  re- 
source. 

Mr.  Hall.  You  know,  I  was  campaigning  one  time,  and  the  lady 
just  told  me  get  off  her  porch  and  get  off  her  property  and  threw 
my  card  back  at  me,  and  I  told  her,  well,  I  was  going  to  mark  her 
down  aa  doubtfiil.  Would  I  mark  you  down  as  doubtnil  on  the  nu- 
clear thrust?  Your  organization  opposes  Yucca  Mountain  and  also 
the  advanced  fuel  recycling  program;  that  has  to  reduce  the 
amount  of  radioactive  waste  that  would  require  some  permanent 
disposal.  What  do  you  propose  as  the  solution  for  the  need  for  nu- 
clear WEiste  disposal?  Why  don't  we  have  to  dispose  of  that,  and 
why  Eirent  we  on  the  right  route  on  it? 

Mr.  Nayak.  Well,  I  think  that  is  an  excellent  question,  and  I  feel 
like  that  is  the  question  that  Confess  and  everyone  should  be  ask- 
ing themselves,  and  I  think  the  first  step  is  that  we  need  to  stop 
producing  more  waste.  We  cannot  continue  to  produce  more  waste 
and  continue  to  build  more  plants  while  we  hope  to  find  a  solution 
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somewhere  down  the  road.  This  is  ultimately  an  example  of  pass- 
ing a  solution  on  to  the  next  generation  or  to  the  next  20  genera- 
tions and  something  that  they  will  have  to  deal  with.  That  is  ptirt 
of  the  problem,  is  we  can't  advocate  any  solution,  but  at  this  time, 
we  would  rather  see  the  waste  kept  where  it  is,  rather  than — ^until 
we  can  iind  a  place  it  that  seems  more  stable  than  Yucca  Moun- 
tain, 

Mr.  Hall.  Okay.  I  will  mark  you  down 

Mr.  Nayak.  Doubtful? 

Mr.  Hall.  Yeah,  right.  Thank  you.  My  time — Mr.  Boucher? 

Mr.  Boucher.  Well,  thank  you  very  much,  Mr.  Chairman.  I  also 
want  to  say  a  word  of  welcome  to  this  panel  of  witnesses.  Mr. 
Sheik,  I  was  pleased  to  note  your  testimony  in  support  of  the  tax 
credits  that  are  contained  in  the  draft  legislation,  which  were  also 
a  part  of  last  year's  conference  agreement,  that  would  encourage 
electric  utilities  to  use  a  new  generation  of  clean  coal  technologies 
and  thereby  use  coelL  instead  of  natural  gas  in  their  new  generating 
facilities.  IJast  week  we  had  the  Administrator  of  the  Energy  Infor- 
mation Administration  before  us.  He  testified  that  if  those  credits 
are  passed  into  law,  an  additional  20  gigawatts  of  new  coal-fired 
capacity  would  be  added  that  will  not  be  added  in  their  absence. 
So  I  think  the  message  that  we  teike  from  that  is  that  these  credits 
retdly  will  work,  I  have  a  sense  that  it  is  going  to  be  very  impor- 
tant for  those  of  us  who  support  the  credits  to  spread  the  message 
that  they  will  have  a  tremendous  beneficial  effect  because  there  are 
goii^  to  be  renewed  pressures  to  reduce  the  overall  amount  of  tax 
credit  provided  in  the  new  energy  bill,  and  we  will  be  fortunate  to 
come  out,  frankly,  with  the  level  of  credit  provided  last  year.  So  a 
word  to  the  wise,  for  those  who  think  this  is  a  good  way  to  relieve 
the  pressure  on  natural  gas  prices,  to  encourage  a  greater  utiliza- 
tion of  the  most  abundant  energy  resource  we  have,  I  think  maidng 
sure  that  we  talk  about  this  additional  20  gigawatts  of  capacity 
that  the  credits  would  add,  find  we  do  so  veiy  broadly,  would  be 
appropriate. 

Let  me  just  ask  you,  Mr.  Sheik,  if  you  have  some  examples  of  the 
kinds  of  technologies  that  would  be  employed  by  electric  utiUties  to 
utilize  coal  and  do  so  in  an  environmentally  superior  way?  You 
might  want  to  start  with  integrated  gasification  combine  cycle  and 
talk  about  that  and  some  of  the  others. 

Mr.  Shelk,  Thank  you,  Congressman  Boucher,  And  you  have 
been  a  leader,  as  have  other  members  of  this  committee,  on  a  bi- 
partisEm  basis  in  support  of  those  tax  incentives,  which,  as  you 
said,  really  are  a  core  part  of  the  overall  strategy.  The  IGCC  reeilly 
takes  the  hest  of  both  worlds  in  the  sense  of  having  domestic  coal 
reserves,  200  years  plus,  and  actually,  then  gasifying  the  coal  and 
using  the  S3'nthetic  gas  &om  that  process  in  a  combined  cycled  nat- 
ural gas  unit,  which  is  the  most  efficient  natural  gas  unit  on  the 
market  today;  so  it  really  marries  the  two.  You  deal  witii  the  am- 
ply problem  of  gas  directly,  but  you  have  the  advantage  of  the  effi- 
cient technology. 

That  reeilly  is  in  part,  and  then  taking  it  to  the  next  level  is  real- 
ly what  the  FutureGen  Project  is  all  about.  I  know  the  Secretary 
of  Energy  wits  here  last  week  before  you.  He  spoke  today  before  tbte 
Science  Committee.  The  budget  reflects  the  importance  of  IGCC — 
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or — and  FutureGen  takes  the  IGCC  platform,  goes  the  next  step  to 
capturine  carbon  as  well  as  producing  hydrogen.  As  we 
inaicatea- 

Mr.  Boucher.  Well,  let  me  just  say  FutureGen  is  well  into  the 
future.  We  are  talking  about  at  least  a  decade  out,  and  these  tax 
credits  would  become  available  immediately,  so  that  is  apart  from 
integrated  gasification  combine  cycle.  What  other  technologies  are 
out  there,  &at  would  be  eligible  for  them  and  actually  could  make 
a  difference  in  terms  of  expanding  coal  use. 

Mr,  Shelk.  Wisely,  the  Congress  has  provided  both  IGCC  incen- 
tives in  the  tax  area  and  in  the  non-tax  area  as  well  as  advance 
pulverized  coal  and  adveinced  fluidized  bed  technology.  For  exam- 
ple, I  had  an  Illinois  example  when  Congressman  Shimkus  was 
here,  but  there  are  those  proposing  plants,  for  example  in  Southern 
Illinois  and  Kentucky  and  in  the  Southwest,  where  you  essentially 
use  new  technologies  that  have  been  developed  through  the  pro- 
gram like  low  NOx  burners  and  other  things,  so  the  emissions  are 
literally  a  fraction.  For  example,  in  the  case  of  the  Illinois  plant, 
what  is  being  proposed  is  a  1,500  megawatt  energy  campus,  which 
would  be  a  major  source  of  supply,  would  take  Illinois  coal  that  out 
of  the  ground,  uncontrolled,  would  have  9  pounds  of  sijfur  per  mil- 
lion BTU  and  take  it  down  to  less  than  one-fourth  of  1  poxusd, 
which  is  Eictually  even  less  than  what  the  Clear  Skies  rules  would 
require  over  the  Clear  Skies  legislation — so  the  technology  is  out 
there.  As  is  always  the  case  with  IGCC  or  the  others,  there  is  that 
risk  of  being  the  first  out  of  the  box,  the  financial  risk  and  the 
tedmical  risk,  which  is  why  all  of  the  programs  in  the  legislation, 
culminating  with  tax  provisions,  really  help  bridge  that  gap  to  get 
thia  technology  out  there.  It  is  no  sense  having  the  good  work — to 
develop  it  if  it  doesn't  later  get  deployed. 

Mr.  Boucher.  Okay,  Mr,  Shelk,  thank  you  very  much.  Mr. 
Chairman,  that  is  all  I  have. 

Mr.  Hall,  Mr.  Strickland,  you  and  I  agree  that  I  ought  to  recog- 
nize Mr.  Dingell  for  5  minutes,  being  of  sound  mind,  don't  we?  The 
venerable  longtime  Chairman  of  this  committee  is  recognized  for  as 
much  time  as  he  consumes. 

Mr.  Dingell.  Thany  you  for  the  courtesy.  I  will  try  and  respect 
tiie  time  limits  of  the  committee. 

First  of  all,  to  this  disti^uished  panel,  welcome.  It  is  a  pleasure 
to  see  you  here  before  us.  Thank  you  for  being  here,  especifdly  you, 
Mr.  Shelk,  who  have  served  wiui  distinction  on  tile  staff  of  this 
committee.  We  are  happy  to  see  you  back. 

My  questions  are  first  for  Mr.  Fahlund.  I  understand  your  oi^a- 
nization  has  been  very  active  in  hydroelectric  rehcensing  pro- 
ceeding before  FERC.  Can  you  tell  us  how  many  licensing  pro- 
ceedings American  Rivers  has  participated  in  over  the  last  15  or  20 
years? 

Mr.  Fahlund.  Directly  or  indirectly,  well  in  excess  of  200,  sir. 

Btr.  Dingell.  Now,  durii^  that  time,  has  the  process  become 
mcnre  or  less  burdensome  to  all  parties  who  participate  in  the  reli- 


Mr.  FAHLUND.  1  think  the  process  has  be<»me  less  burdensome. 
Ur.  DlNGBa^  Now,  Mr.  Fahlund,  I  understand  that  FERC  intro- 
duced a  streamline  licensing  procedure  in  1997,  known  as  the  al- 
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temative  licencing  process  or  ALP.  Did. your  organization  support 
the  creation  of  the  ALP? 

Mr.  Fahldnd.  Yes,  we  did. 

Mr.  DiNGELL.  Now,  Mr.  Hancock,  did  the  hydro  industry  support 
the  creation  of  ALP? 

Mr,  Hancock.  Yes,  we  did,  sir. 

Mr.  DiNGELL.  Now,  Mr.  FaWund,  has  the  ALP  reduced  the  time 
it  takes  to  reUcense  a  project? 

Mr.  Fahlund.  Yes,  it  has,  sir. 

Mr.  DiNGELL.  Is  that  a  significant  reduction? 

Mr.  Fahlund.  If  you  include  reduction  in  htigation,  yes,  sir. 

Mr.  DiNGELL.  Both  in  terms  of  time  smd  litigation  smd  the  pro- 
ceedings, themselves,  is  that  right? 

Mr.  Fahlund.  Yes,  sir. 

Mr.  DiNGELL.  Now,  has  the  ALP  led  to  less  litigation  between  the 
different  parties  to  relicensing? 

Mr.  Fahlund.  Yes,  sir. 

Mr.  DiNGELL.  And  has  ALP  reduced  costs? 

Mr.  Fahlund.  Yes,  we  believe  it  has. 

Mr.  DiNGELL.  Are  you  awsire  of  any  evidence  that  would  support 
these  claims? 

Mr.  Fahlund.  There  are  several  studies  that  exist,  one  by  FERC, 
one  by  EPRI,  that  say  that  collaboration  and  the  processes  that  are 
used  in  ALP  do  result  in  less  cost  and  less  time. 

Mr.  DiNGELL.  Would  you  assist  the  committee  by  making  that — 
by  helping  to  identify  those  studies  and  perhaps  submit  to  us  the 
information 

Mr.  Fahlund.  We  would  be  happy  to  submit  that  for  the  records, 
sir. 

Mr.  DiNGELL.  Now,  Mr.  Hancock,  does  your  testimony  cite  any 
hard  evidence  which  is  contrary  ti3  claims  you  have  heard  Mr. 
Fiihlund  make? 

Mr.  Hancock  Do  we  have  evidence 

Mr.  DiNGELL.  To  the  contrary.  To  what 

Mr.  Hancock,  [continuing]  to  the  contrary? 

Mr.  DiNGELL.  [continuing]  of  he  has  just  said. 

Mr.  Hancock.  It  is  our  experience  that  the  process  with  the 
ALP,  and  hopefully  with  the  new  integrated  licensii^  process  that 
FERC  has  implemented,  will  assist  on  the  process  side.  The  bill 
that  we  testified  about  today  with  the  mandatory  conditions  deals, 
with  the  agency  condition — ^which  is  a  separate  process  outside  of 
the  FERC  licensing  process. 

Mr.  DiNGELL.  But  the  ALP  and  the  other  things  which  have  been 
going  on  in  the  agency  have  significant  expedited  and  reduced  the 
costs  of  the  process? 

Mr.  Hancock.  The  process  costs,  generally,  yes, 

Mr.  DiNGELL.  Thank  you.  Now,  I  understand  that  FERC — ^this  is 
back  to  Mr.  Fahlund — has  instituted  another  administrative  re- 
form, known  as  the  integrated  licensing  process,  to  whidi  Mr.  Han- 
cock just  referred.  It  is  designed  to  foster  board  cooperation  to  de- 
crease costs  and  to  decrease  processing  time.  Is  that  correct? 

Mr.  Fahlund.  Yes,  it  is,  sir. 

Mr.  DiNGELL.  Now,  Mr.  Fahlund,  your  oi^anization  supported 
the  ILP  process? 
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Mr.  Fahlund.  We  did,  and  we  participated  in  its  development. 

Mr.  DiNGELL.  Mr.  Hancock,  I  believe  your  Industry  did  so,  also. 
Did  it  not? 

Mr.  Hancock.  We  did  as  well. 

Mr.  DiNGELL.  Thank  you,  gentleman.  So  it  is  {ear  to  say,  then, 
that  FERC  haa  undertaken  2  signiBcant  administrative  actions 
without  amendments  to  the  Federal  Power  Act,  which  are  designed 
to  make  the  licensing  process  more  collaborative,  less  costly,  and 
less  time  consuming  while  allowing  the  relevant  parties  to  fiilly 
participate.  Is  that  a  fair  statement,  Mr.  Fahlund? 

Mr.  Fahlund.  Yes,  it  is. 

Mr.  DiNGELL.  Now,  with  regard  to  the  Energy  Policy  Act  of  2005, 
under  the  energy  hill  under  consideration,  we  would  amend  the 
Federal  Power  Act  to  grant  appeal  rights  to  one  party  only;  that 
would  be  the  utility.  This  would  exclude  other  relevant  parties, 
some  of  which  would  be  the  State,  the  Indian  tribes,  conserva- 
tionist,  conservation  organization,  ordinary  citizens,  sportsman's 
groups,  and  I  believe.  State  and  local  units  of  governments.  Is  that 
correct? 

Mr.  Fahlund.  That's  correct. 

Mr.  DiNGELL.  Now,  all  of  these  groups  have  a  vested  interest  in 
the  effects  that  hydropower  has  on  rivers  and  fish  and  wildlife.  Is 
that  correct? 

Mr.  Fahlund.  Esrtensive. 

Mr.  DiNGELL.  Mr.  Fahlund,  are  you  awEire  of  any  other  practice 
in  FERC's  hydroelectric  licensing  process  that  affords  certEtin  var- 
tiee  procedural  right,  but  denies  them  to  other  parties,  as  this  leg- 
islation would? 

Mr.  Fahlund.  No. 

Mr.  DiNGELL.  Mr.  Hancock,  are  you  aware  of  any  procedures  at 
FERC  which  would  allow  procedural  rights  to  certain  parties,  but 
deny  those  rights  to  other  parties? 

Rfr.  Hancock.  I  am  not  aware  of  zmy,  but  I  would  like  to  make 
clear  that  the  biU  does  not  provide  for  eui  appeals  process. 

Mr.  DiNGELL.  It  does  not? 

Mr.  Hancock.  It  does  not,  in  our  view,  provide  for  any  appeals 
process. 

Mr.  DiNGBLL.  That  appears  to  be  another  problem  that  we  must 
address. 

Now,  Mr.  Chairman,  I  want  to  thank  you,  and  I  want  to  thank 
our  panel.  Mr,  HancocJt,  Mr.  Fahlund,  you  have  been  very  helpful 
to  the  committee.  I  thank  you  all.  Mr.  Chairman,  for  your  courtesy 
to  me,  thank  you. 

Mr.  Hall.  A  gentleman  from  Ohio,  5  minutes. 

Mr.  Strickland.  I  want  to  thank  you,  Mr.  Chairman.  Mr.  Kane, 
I  am  concerned  that  in  the  President's  budget,  he  includes  lan- 
guage which  terminates  the  cold  standby  of  the  Portsmouth  gas  dif- 
hision  facUity  in  2006.  My  understanding  at  the  time  that  facility 
was  placed  in  cold  standby,  it  was  done  so  in  the  event  that  there 
would  be  a  significant  interruption  of  fuel  supply  for  our  nuclear 
reactors,  and  I  am  told  that  about  80  percent  of  that  fuel  is  cur- 
rency coming  from  sources  outside  the  country,  and  I  am  also  led 
to  believe  that  USEC,  the  United  States  Enrichment  Corporation, 
is  not  likely  to  have  a  functional  facihty — new  feicility  operation. 
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perhaps  until  2011  or  well  beyond  that  time.  I  am  concerned  about 
what  would  happen  if  there  was  a  significant  disruption  of  fuel 
supply.  Is  my  conceiTi,  in  your  judgment,  well  founded,  £md  what 
womd  happen  if,  in  fact,  there  was  a  significant  interruption  of  fuel 
from  foreign  sources. 

Mr.  Kane.  All  right.  Mr.  Strickland,  as  you  know,  the  fuel  that 
we  use  in  our  commercial  nuclear  reactors,  about  one-half  of  which 
comes  from  Russia  is 

Mr.  Strickland.  Russian. 

Mr.  Kane,  [continuing]  from  down-winded  warheads,  the  swords 
to  plowshareB  type  of  progreim.  Now,  we  are  concerned  and  really 
want  to  make  sure  that  we  have  a  domestic  capability  so  that  there 
is  no  interruption  in  the  fuel  supply,  and  we  support  USEC's  ef- 
forts in  that  regard.  As  you  know,  too,  there  is  a  national  enrich- 
ment facility  initiative  in  New  Mexico  that  is  beginning  as  well.  We 
think  that  both  of  those  have  great  merit.  We  support  the  competi- 
tion that  that  would  represent  and  also  the  redundancy  in  keepii^ 
the  fiiel  supply  secure. 

Mr.  Strickland.  Obviously,  I  have  parochial  interest  in  the 
Portsmouth  facility,  and  what  is  happening  in  New  Mexico  and  the 
fuel  we  are  getting  from  Russia — I  mean  there  have  been  disrup- 
tions with  the  Russian  supply  in  the  past.  We  hope  our  relation- 
ships with  Russia  will  remain  friendly  and  that  will  be  no  problem, 
but  when  you  have  got  an  industry  that  supplies  perhaps  20  per- 
cent of  our  Nation's  total  electricity  output  and  you  are  depending 
upon  foreign  sources  for— and  if  I  am  not  correct,  in  my  assump- 
tion, please  correct  me.  But  perhaps  up  to  80  percent  of  the  fuel 
that  supplies  the  20  percent  of  our  electricity,  don't  you  think  that 
we  need  some  back-up  plan  in  case  there  is,  for  wHatever  reason, 
a  serious  disruption  in  that  fiiel  sum>ly.  My  understanding  is  that 
if  the  Portsmouth  facility  is  taken  on  cold  standby,  then  it  will  not 
be  possible  in  the  future,  if  needed,  to  begin  the  processing  of  the 
fuel  supply  at  that  plant  once  again.  Is  that — I  mean  is  what  I  am 
saying  consistent  with  your  understanding,  and  if  not,  would  you 
please  help  me  understand  where  my  thinking  is  faulty. 

Mr.  Kane.  We  have  what  appears  a  reliable  fiiel  supply  now  that 
comes  from  a  variety  of  different  sources,  and  one  of^them  is  do- 
mestic. It  comes  from  the  United  States  Enrichment  Corporation. 
We  think  that  is  important  to  keep  that  fuel  supply  intact.  We  get 
a  lot  of  our  fuel,  as  we  have  talked  about,  from  Russia,  but  a  lot 
of  it  comes  from  foreign  enrichers  as  well.  So  it  is  a  global  mfu*ket- 
place.  It  is  a  competitive  venue;  but  we  feel  that  we  need  to  have 
a  domestic  producer  that  is  viable  and  can  play  the  kind  of  secure 
role  that  you  are  talking  about.  We  support  that. 

Mr.  Strickland.  Well,  I  feel  like  we  need  domestic  supply  as 
well,  and  I  am — ^you  know,  Mr.  Chairmem,  I  am  one  of  those  Demo- 
crats tiiat,  you  know,  thinks  we  need  nucleitr  power.  But  this  is  my 
concern.  If  we  do  not  have  a  domestic  supply,  if  the  fuel  supply 
from  foreign  sources  would  be  seriously  disrupted— hopefully,  it 
won't  be;  probably,  it  won't  be;  but  it  could  be,  and  it  may.  And 
why  does  uiis  administration  not  choose  to  keep  the  Portsmouth  fa- 
cili^  on  cold  standby  so  that  if  we  need  to  produce  that  fuel  b^re 
USEC  has  the  capacity  to  do  what  we  all  want  it  to  be  able  to  do 
at  some  point  in  the  future — if  it  was  important  to  keep  the  Ports- 
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mouth  facility  on  cold  standby  in  2004  and  2005  and  through  2006, 
why  is  it  not  important  to  keep  it  on  cold  standby  until  we  have 
a  domestic  supply  that  we  can  count  on  without  having  to  rely 
upon  the  Russiiuis?  I  personiilly  think  it  is  not  a  responsible  deci- 
sion on  the  part  of  the  administration  to  take  this  gamble,  and  I 
am  just  puzzled  that  a  deci^on  has  been  made  to  cease  cold  stand- 
by in  2006  and  thereby  put  us  in  a  position  where  we  could  be  very 
vulnerable.  I  hope  it  doesn't  happen,  but  I  would  hate  for  us  to  be 
meeting  in  this  committee,  there  to  be  a  disruption  of  the  fuel  sup- 
ply from  Russia — 20  percent  of  our  electricity  depends  upon  nu- 
clear power,  80  percent  of  that  fuel  coming  from  foreign  sources — 
and  we  don't  have  the  fuel  we  need.  It  just  seems  irresponsible. 
And  thank  you  for  the  time  and  chance  to  vent.  I  appreciate  your 
answem,  sir. 

Mr.  Kane.  Sir. 

Mr.  Hall.  Thank  you.  I  can't  say  that  there  is  not  affable  warn- 
ing in  the  record.  And  to  sU  of  you  gentlemen,  we  thank  you.  And 
the  fiict  that  no  one — that  there  are  not  a  lot  of  members  here — 
your  testimony  is  for  the  record,  and  everybody  gets  a  copy,  and  ev- 
erybody will  be  studying  it,  and  all  of  you  have  something  to  give 
in  conjunction  with  the  energy  bill.  And  all  of  you  want  to  solve  the 
same  thing;  that's  relifmce  on  foreign  energy.  So  we  are  not  aU  in 
the  SEime  vehicle,  but  we  are  going  in,  I  think,  tiie  ssane  direction, 
and  I  really  thank  you  for  your  testimony.  I  am  not  going  to  have 
a  bunch  of  other  questions  I  want  to  ask,  but  if  I  need  to,  I  wiU 
write  to  them  and  ask  unanimous  consent  to  use  that  mail  thrust. 
With  that,  thfink  you  once  again.  I  thank  you  veiy,  very  much.  We 
are  adjourned. 

Mr.  MARKEY.  Mr.  Chairman?  Is  it  possible,  Mr.  Chairman,  in  the 
magnificence  of  your  generous  heart  that  I  could  as 

MX.  Haix.  Just  as  soon  as  Mr.  Boucher  leaves.  111  ask  you — no, 
it  is  not  possible  because  he  has  to  be  here  to  have 

Mr,  Markey.  Just  5  minutes 

Mr.  Hall.  Do  you  all — do  you  men  mind  hitn  asldi^  a  few  ques- 
tions? Let  me  ask  somebody  over  here.  What  about— Is  that  okay 
with  you  fdl?  Does  anybody  here  object  to  it?  Okay?  All  right.  Mar- 
key,  you  are  running  the  Congress  now,  just  get  after  it. 

Mr.  Makkey.  You  can  leave  now  if  you  want.  Mr.  Kane,  my 

Mr.  Kane.  Yes,  sir. 

Mr.  Markey.  In  your  testimony,  you  state  that  the  provision  of 
H.R.  6  that  wouldrequire  the  NRC  to  conduct  a  rulemaking  to  de- 
vise— to  revise  the  design  bases  threat  security  regulations  and  re- 
quire the  establishment  of  a  force-on-force  exercise  program  should 
be  eliminated  because  the  activities  have  already  occurred.  Is  it  not 
true  the  Commission  undertook  some  security  orders  to  revise  the 
design  bases  threat,  but  has  yet  to  conduct  a  pubhc  rulemaking? 

Mr.  Kane.  What  happened  was  they  made  an  order,  an  interim 
compenaatory  measures  order,  and  it  required  the  industry  to  be  in 
compliance  last  year  with  the  new  design  bases  threat,  which  is — 
which  was  on  October  29,  and  all  of  the  units  were  found  to  be  in 
cmnptiance  with  that. 

Mr.  Markey.  Well,  right  after  the  attacks  of  September  11,  the 
nuclear  industry  began  to  assert  that  there  was  no  clarity  in  what 
it  responsibilities  were  in  the  area  of  nuclear  reactor  security.  Spe- 
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clfically,  the  industry  claimed  to  be  unclear  as  to  what  its  role  was 
in  protecting  the  reactors  against  attack  versus  what  the  govern- 
ment's role  was.  The  provision  that  you  suggest  be  eliminated  from 
the  energy  bill  also  requires  the  President  to  determine  what  those 
respective  roles  are.  Do  you  believe  that  this  determination  has  al- 
ready been  made?  If  so,  please  elaborate. 

Mr,  KAI4E.  Yes,  We  have  been  working  closely  with  the  Nuclear 
Regulatory  Commission  and  with  the  Department  of  Homeland  Se- 
curity and  are  going  about,  now,  determining  through  a  system  of 
councils.  There  is  a  Nuclear  Coordinating  Council,  as  there  is  with 
other  segments  of  the  critical  infrastructure,  that  we  are  workine 
with  now  to  determine  exactly  what  those  interrelationships  and 
an  integrated  response  would  be.  But  we  are—we  feel  we  have  met, 
and  the  NRC  agrees,  that  we  have  met  the  design  bases  threat 
piece  that  was  in  section  661  of  the  bUl. 

Mr.  Markey.  All  right.  Well,  the  Commission  recently  decided  to 
allow  the  Nuclear  Energy  Institute  to  hire  Wachenhut  Corporation 
to  serve  as  the  adversary  force  at  nuclear  reactor  even  though 
Wachenhut  forces  currently  guard  about  one-half  of  the  Nation's 
operating  reactors  and  even  though  there  have  been  niunerous  re- 
ports of  Wachenhut  cheating  or  failing  at  force-on-force  exercises  at 
nuclear  facilities.  Just  today,  the  Department  of  Energy  Inspector 
General  reported  that  Wachenhut  personnel  brought  person^  fire- 
arms onto  the  Nevada  test  site,  against  regulation.  As  you  can 
guess,  I  don't  think  that  the  industry  should  be  allowed  to  test 
itself,  and  none  of  the  reported  safeguards  that  are  in  place  to  miti- 
gate the  obvious  self — obvious  conflicts  of  interest  aire  suf5cient, 
but  that  heisn't  addressed  the  obvious  question  of  why  the  NEI 
hired  a  compeiny  with  such  em  abysmal  record  of  incompetence, 
cheating,  tuid  rule  violations,  Csm  you  please  describe  the  process 
by  which  the  NEI  made  its  decision  to  nire  Wachenhut  instead  of 
another  company,  given  the  fact  that  Wachenhut  is  the  guard  for 
one-half  the  plants?  How  can  a  company  test  itself  with  regard  to 
the  security  of  the  facilities  that  it  already  haa  a  contract  to  pro- 
tect? 

Mr,  Kane.  All  right.  Part  of  the  process  in  selecting  the  force-on- 
force  adversary  part  was  we  want  to  see  the  best  possible  and  the 
most  professional  adversary  force  put  together  that  we  possibly 
can,  I  would  use  an  analogy  from  Navy  flying,  a  top  gun  for  exam- 
ple. Navy  pilots  fly  the  adversary  aircraft  and  mimic  who  the 
would-be  opponents  would  be,  and  they  do  a  heck  of  a  good  job. 
And  what  we  are  trying  to  do  here  is  to  be  sure  that  we  have  the 
very  best  adversary  force, 

Mr.  Market,  I  understand  that,  but  the  difference  here  is  that 
Wachenhut  meikes  money  from  guarding  nuclear  power  plants 
today.  So  to  have  Wachenhut,  then,  do  a  test  to  whether  or  not- 
given  the  fact  that  is  a  corporation  and  it  has  to  report  to  its  share- 
holders, is  it  the  same  as  having  one  group  of  Navy  pubUc  serviints 
test  another  group  of  Navy  public  serviints,  each  in  terms  of  their 
competency.  It  is  just  a  completely  different — in  other  words, 
Wadienhut's  primary  obhgation  is  to  their  shareholders.  In  there — 
in  tiie  actual  formation  of  their  corporation,  it  says  their  principal 
duty  is  to  their  shareholders, 

Mr.  Kane.  Bight,  but 
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Mr.  Mabkey.  So  if  that  is  the  case,  and  they  short-change  on 
safely,  how  can  another  part  of  Wachenhut  bring  them  to  account 
for  something  that  is  at  the  core  of  what  their  responsibilities  are? 

Mr.  Kane.  Right.  I  would  say  that  these  force-on-force  security 
exercises  are  designed  by  the  NEC,  overseen  and  graded  by  the 
NRC,  and  the  Wachenhut  force-on-force — the  adversary  group  pro- 
vides what  we  think  is  probably  the  best  adversary  force  that  we 
can  put  together. 

Mr.  Mabkey.  All  right.  I  think  it  is  an  inherent  conflict  of  inter- 
est. I  think  that  is  a  huge  mistake  to  have  Wachenhut  do  the  job, 
given  their  own  track  record.  They  need  people  overseeing  them, 
and  they  need  an  independent  group  to  be  doing.  I  think  it  is  a 
hi^e  pubhc  safety  risk  that  has  been  run  in  allowing  that  to  hap- 
pen, and  I  just  hope  that  the  public  safety,  in  the  long  run,  doesn't 
pay  the  price,  given  the  deficiencies  that  exist  in  Wachenhut,  gen- 
erally. And  I  would  say,  Mr.  Chairman,  given  your  generosity  and 
time,  that — in  conclusion,  that  the  NRC  has  never  done  a  public 
rulemaking  on  security.  It  has  met  secretly  with  the  NEI  and  its 
members,  but  it  hfis  never  done  a  rulemaking.  I've  read  the  secret 
orders.  I  find  them  wholly  inadequate,  and  I  think  the  NRC's  fail- 
ure to  do  a  public  rulemaJting  led  to  a  product  that  is  entirely  defi- 
cient and  which  fails  to  protect  against  a  terrorist  attack  on  nu- 
clear plants.  I  think  that  the  hiring  of  Wachenhut  to  do  the  tests 
on  the  force-on-force  security  at  nuclear  power  plants  is  just  an  ex- 
ample of  the  inadequacy  of  NRC  oversight  over  this  issue.  It,  once 
^[ain,  demonstrates  just  too-cozy  a  relationship  with  the  nuclear 
industry  that  pays  too  much  attention  to  the  bottom  Hne  of  the  nu- 
clear industry  companies  and  not  enough  to  the  public  safety  and 
security  issues.  And  I  just  wanted  to  put  that  on  the  record,  Mr. 
Chairman,  because  we  do  know  that  Al  Qaeda  continues  to  place 
nuclear  issues  at  the  very  top  of  their  terrorist  target  list,  euid  I 
think  it  is  wrong  for  the  NRC  not  to  have  yet  gone  through  a  pub- 
lic, formal  rulemaking. 

Mr.  Hall,  The  record  will  reflect  will  opinions,  and  the  record 
will  reflect  that  we  do  not  all  agree  with  you.  Will  you  yield  back 
your  time,  Mr.  Markey? 

Mr.  Markety.  I  will  say  that  that  Chairman — I  will  just — but  just 
to  point  out,  thought,  that  the  Chairman  has  already  voted  for  me 
3  times  in  this  committee  to  force  a  formal  rulemaking  by  the  Nu- 
clear Regulatory  Commission  on  these  issues,  and  I  appreciate  your 
support. 

Mr.  Hall.  3  times  in  24  years  is  not  bad,  is  it? 

Mr.  Markey.  Even  a  blind  squirrel  uncovers  an  acom  once  in 
awhile. 

Mr.  Hall.  I  respect  Mr.  Markey;  we  just  don't  always  agree.  But 
I  think  we  help  one  another.  I  think  my  being  against  him  helps 
him  in  Massachusetts,  and  him  being  against  me  helps  me  in 
Texas. 

Seriously,  I  am  not  going  to  take  a  lot  of  time  thanking  you 
again.  I  am  a&aid  somebody  else  will  come  in,  but  good  luck  to  you. 
And  we  are,  Mr.  Markey,  adjourned. 

[Whereupon,  at  3:02  p.m.,  the  subcommittee  was  adjourned.] 

[Additional  material  si^mitted  for  the  record  follows:] 
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REaPONSE  FOE  THE  RECORD  BY  ANDREW  FAHLUND,  VICE  PRESIDENT  TOR  CONSERVA- 
TION AND  Restoration,  American  Rivers,  Chair  of  Hydropower  Reform  Coa- 
lition 

Queation  1.  At  one  point  in  your  testimony  you  state  that  envircoimeatal  coodi- 
tions  were  ignored  for  the  last  60  yean  of  hydro  licensing  and  then  you  state  that 
mandatory  conditioas  have  been  part  of  the  Federal  Power  Act  since  1920.  nease 
explain  tiies«  statements. 

ttespfmse:  My  testinioDy  made  it  dear  that  while  the  authority  of  the  Secretaries 
of  the  Interior,  Commerce,  and  Agriculture  pursuant  to  Sections  4(e)  and  18  have 
been  part  of  the  Federal  Power  Act  since  the  earliest  years  of  the  statute,  socie^s 
underatanding  of  the  envircaimental  impacts  of  hydropower  dams  has  grown.  As 
with  all  science,  ecology  and  engineering  have  improved  dramaticaUy  over  the  past 
60  years  and  can  better  evaluate  and  eodress  environmental  impacts  of  hydropower 
dams.  The  values  that  society  places  on  environmental  benefits  and  services  have 
also  evolved  tremendously  since  the  last  time  most  expiring  licenses  were  evaluated. 
Additionally,  these  values  are  reflected  in  several  more  recent  laws  that  influence 
how  sections  4(e)  and  18  are  implemented  today  in  relicensing.  The  National  Envi- 
ronmental Policy  Act  (NEPA)  was  passed  in  1969.  It  requires  federal  agencies,  in- 
cluding FTIRC,  to  pretiare  an  environmental  assessment  or  environmental  impact 
Btatemratt  describing  tne  likely  impact  of  various  alternatives  for  a  proposed  federal 
action.  NEPA  includes  a  significant  opportunity  for  agencies  and  the  ptmlic  to  evahi- 
ate  the  consequences  of  these  alternatives  and  enables  pubUc  comment.  Hie  Clean 
Water  Act  was  passed  in  1972.  Under  Section  401  (tf  the  Clean  Water  Act,  state 
water  qualily  programs  must  be  allowed  t«  certify  that  federal  actions  involving  tlte 
award  of  licensee  will  not  violate  applicable  state  water  quality  requirements.  The 
Endangered  Species  Act  was  passed  in  1973.  That  law  requires  that  FERC  consult 
with  the  Department  of  the  Interior  or  Commerce  if  any  listed  species  or  ttieir  crit- 
ical habitat,  or  any  species  proposed  for  listing,  may  be  affected  Dy  the  prmect.  Tlie 
1986  amendments  to  the  Federal  Power  Act  enhanced  envirmmental  consioerationa 
even  further  to  explicitly  include  fish  and  vnldlife  protections. 

Over  the  last  two  decades,  new  laws  and  new  science  have  contributed  to  the  re- 
source agencies  developing  a  better  understanding  of  their  legal  authorities,  and  the 
courts  have  added  further  clarification.  FinaUy,  recreational,  environmental,  cul- 
tural, and  other  values  associated  with  rivers  have  placed  new  demands  on  resource 
agencies,  different  from  what  they  experienced  60  years  ago. 

QueBtion  2.  You  reference  the  Tapoco  settlement  as  a  model  for  settlements — the 
Committee  was  happy  to  mark  up  that  bill  last  year  with  bipartisan  support  and 
the  president  has  signed  it.  Why  would  the  bill  make  that  settlement  unlikely? 
Response:  The  bill  would  grant  license  appUcants  a  "super-status'  in  the  licensing 

grocesB.  License  applicants  alone  would  be  allowed  to  challenge  issues  of  materiu 
let  through  so-called  'trial-type  hearings"  and  would  also  be  able  to  offer  alter- 
native conditions  that  the  mandatory  conditioning  agencies  must  accept.  Because  no 
other  party,  including  stetes,  tribes,  ritizen  groups,  or  local  landowners  are  granted 
these  same  rights,  hydropower  proceedings  would  commence  with  federal  mandatory 
conditioning  agencies  treating  the  license  applicant  with  far  greater  deference  than 
the  interests  of  others.  Because  other  parties  would  have  no  firm  recourse  to  chal- 
lenge the  agencies,  they  would  be  relegated  to  a  stotus  lower  than  Ucensees,  one 
in  which  their  concerns  could  be  ignored.  While  some  licensees  might  still  seek  c<d- 
laborative  settlement  agreements,  many  Ucensees  would  see  their  oest  avenue  to  a 
resolution  as  contesting  the  resource  agencies  at  every  turn.  In  the  case  of  the  Ta- 
poco settlement,  to  which  we  were  a  party,  the  equal  status  of  all  parties  helped 
ensure  a  settlement  to  which  all  parties  could  agree.  Moreover,  the  additicmal  bur- 
dens of  costly  and  dupUcative  review  embodied  in  the  bill  would  also  deter  agencies 
from  even  estabhshing  mandatory  conditions  in  the  first  place,  especially  in  li^t 
of  their  limited  budgets  and  staffing. 

Question  3.  How  can  FERC  balance  environmental  concerns  with  other  consider- 
ations, such  as  economic  and  power  generation  concerns,  when  the  environmcHital 
conditions  are  mandatory  and  cannot  be  changed  by  FERC7  Why  shouldn't  these 
other  agencies  consider  other  factors  (such  as  power  generation,  etc.)  when  devel- 
oping mandatory  conditions?  Otherwise,  it  seems  that  environmental  considerataons 
arethe  "^rst  among  equals"  when  FERC  must  make  ite  evaluation  fbr  license  re- 
Response:  Rivers  cross  many  juriadictianal  boundaries  and  are  typically  managed 
in  a  complex  system  of  federaliun.  The  resources  in  question  under  sactiaos  4(e>  and 
18,  migratonr  fish  and  federal  reservations,  are  managed  by  agencies  that  have  re- 
sponsibility K>r  them  at  each  stage,  and  must  have  cotreaponmng  authority.  When 
Congress  paaaed  die  FMaral  Riwer  Act,  it  expressly  recognized  that  whiJEa  ^BRC 


yGoogle 


515 

has  ttie  ultimate  reaponaibility  to  issue  licenses  for  hydropower  dams,  those  other 
agencies  should  retain  authori^  over  migratory  fieh  and  lederal  reservationB,  &e- 
qiurememts  under  the  Clean  Water  Act  that  grant  similar  authori^  to  the  States 
to  maintain  water  quality  standards  further  this  approach  of  providing  authority  to 
the  agendes  responsible  for  each  aspect  of  river  management.  Upon  amending  the 
Federal  Power  Art  in  1986,  Congress  required  FERC  to  give  equal  consideration  to 
power  and  non-power  values  and  to  issue  licenses  that  are  best  adapted  to  a  com- 
prdiennve  plan  of  a  waterway,  but  retained  the  authority  for  section  4(e)  and  18 
can^tionB  established  in  1920. 

"nieae  mandatorv  conditions  therefore  are  a  "^oor"  of  environmental  |irotection 
above  which  the  Federal  Power  Act  requires  PERC  to  balance  the  pubhc  interest 
and  consider  imposing  additional  requirements.  To  suggest  that  minimal  environ- 
mental standardii  cause  a  project  to  he  uneconomic  is  akin  to  blaming  dam  safety 
requirements  or  regional  power  rates  as  the  culprit.  Minimal  environmental  condi- 
tjons  are  merely  one  cost  among  many  that  may  lead  a  project's  expenses  to  exceed 
its  revenues,  just  as  regional  power  rates,  dam  safety  requirements,  and  basic  man- 
agemoit  coats  factor  into  such  a  calculation. 

Quegtion  4.  You  state  that  the  bill  will  not  bring  current  hydro  projecte  up  to  to- 
daj^a  environmental  standards.  What  specific  parts  of  the  bill  prevent  the  imposi- 
tmt  of  environmental  conditions  at  projects? 

Response:  Subtitle  C,  Part  I,  Sections  231  and  33  establish  processes  that  grant 
license  ap^Ucants  a  "super  status"  in  the  licensing  process  and  saddle  resource 
agendes  with  redundant  and  costly  additional  procedures  without  giving  them  the 
necessary  resources  to  undertake  them.  These  processes  will  result  in  weaker  envi- 
ronmental conditions.  See  my  answers  to  questions  2,  3,  and  5. 

Question  5.  Your  testimony  states  that  current  proposals  in  Title  II  would  bias 
the  process  and  reduce  standards  for  environmental  protection.  However,  the  federal 
resource  agencies'  existing  authority  to  issue  conditions  for  hydropower  prqjects,  as 
well  as  the  current  role  of  stetes,  tribes,  environmental  groups  and  other  stake- 
holders, is  all  preserved.  Is  this  true? 

Response:  By  establishing  several  new  authorities  and  processes,  available  only 
to  the  license  applicant.  Title  II  biases  the  process  in  their  favor  and  away  from 
state  resource  agencies,  treaty-holding  tribes,  citizen  groups,  and  landowners.  The 
ri^ts  of  other  parties,  although  preserved,  are  left  weakened  when  the  licensee  con- 
sistently gets  the  last  word  before  the  mandatory  conditioning  agencies.  By  virtue 
of  this  disparity  in  authority,  agencies  will  view  the  interests  of  the  license  appli- 
cant as  tiieir  primary  concern  and  will  develop  conditions  that  favor  these  interests 
over  that  of  other  stakeholders.  Requiring  agendes  to  consider  public  interest  values 
equally  with  the  private  costs  of  the  licensee  will  only  further  exacerbate  this  prob- 


Question  1.  Are  the  problems  you  cite  with  FirstEnergy  problems  with  nuclear 
tet^oli^ty  OTJast  that  company  and  its  management  at  that  time? 

Response:  "nie  problems  at  FirstEnergy  underscore  the  risks  associated  witfa  nu- 
clear energy.  Any  mistake  or  problem  in  the  nuclear  industry  carries  much  greater 
craisequences  than  in  other  eneray  sectors,  as  demonstrated  by  the  long-term  nealth 
and  environmental  impacts  of  Chernobyl.  The  problems  at  FirstEnergy  also  high- 
hl^t  the  failures  of  the  Nuclear  Regulatory  Commission  to  adequately  oversee  uie 
Dudear  industry  and  protert  the  public  from  the  risks  of  nudear  power. 

Question  2.  If  we  eliminate  nuclear  power  from  the  mix  of  ener^  sources,  what 
do  we  replace  it  with?  Don't  renewables  such  as  biomass  also  produce  greenhouse 
gases? 

Scaponse:  The  question  highlights  Congress'  inability  to  think  outside  of  our  cur- 
rent energy  paratugm.  The  fart  that  the  U.S.  produces  20  percent  of  its  electridty 
from  nudear  power  is  not  an  accident;  it  is  the  result  of  conscience  decisions  by  Con- 
gress to  si^idize  and  promote  the  industry.  If  the  federal  government  had  not  pro- 
vided more  than  $70  billion  in  taxpayer  nmded  subsidies,  limited  liability  in  the 
case  of  a  serious  acrident,  and  a  taxpayer  funded  repository  the  nuclear  mdustty 
would  not  exist  in  this  country  as  it  does  today.  As  a  case  in  point,  the  nudear  in- 
dustry is  utterly  incapable  of  building  new  plants  in  this  country  without  significant 
federal  support— as  much  (and  likely  more)  than  {1  billion  per  plant. 

"^7"*^^^  <n  continuing  to  subsidize  the  same  conventional  and  dirty  energy  indus- 
tries that  dominant  our  energy  production  today,  it  is  time  for  Congress  to  consider 
sll«rnatives  to  our  current  energy  mix. 
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Firet,  it  is  important  to  hi^iligfat  that  energy  production  is  NOT  and  ead  in  itself. 
It  costs  consumers  and  businesses  money  to  consume  energy,  and  energy  production 
has  serious  environmeDtal  and  public  health  consequences.  Therefore,  our  first  pri- 
ority should  be  to  increase  the  efficiency  with  whiui  we  use  energy— without  com- 
pramUing  our  current  standard  of  living.  By  investing  in  energy  efficient  appliances, 
buildings,  and  homes,  conservative  estimates  suggest  that  we  can  reduce  energy  use 
by  as  much  as  28  percent  l^  2020.' 

Second,  the  Energy  Information  AdminiHtration's  analysis  concludes  that  the  U.S. 
has  the  technical  potential  to  generate  four  times  our  total  current  electricity  use 
from  renewables.  Unfortunately,  we  only  obtain  less  tiian  3  percent  of  our  electricity 
from  renewables. 

Over  the  past  60  years,  the  federal  government  has  provided  more  than  $600  bil- 
Uon  in  subsidies  to  Uie  oil,  gas,  coal,  and  nuclear  industries.  If  we  provided  the  same 
kind  financial  commitment  to  energy  efficiency  and  renewable  energy,  we  could  min- 
imize or  eliminate  the  need  for  nuclear  power  and  other  polluting  energy  sources. 

Question  3.  You  mention  Chernobyl  bh  an  example  of  nuclear  power's  potential 
danger  to  our  communities.  Are  there  any  operating  commercial  nuclear  reactors  in 
the  U.S.  producing  power  today  of  a  aimilar  design  to  Chernobyl? 

Response:  Presently,  there  are  no  other  reactors  of  a  aimilar  design  operating  in 
the  U.S.  However,  that  does  not  imply  that  nuclear  power — as  it  currentfy  fimctions 
in  the  U.S. — is  not  a  threat  to  Americans.  Several  accidents,  like  the  partial  melt- 
down at  Three  Mile  Island,  and  the  near  accident  at  Davis-Besse,  underscore  the 
severe  threat  posed  by  nuclear  power  in  this  country.  These  concerns  do  not  include 
the  grave  threats  posed  by  transporting  and  storing  nuclear  waste  for  the  next 
300,000  years,  but  are  limited  to  the  simple  threat  of  operating  nuclear  power 
plants  in  this  country. 

In  the  pDBt-9/11  world,  the  threats  related  to  operating  nuclear  power  plants  are 
only  enhanced,  given  that  we  know  that  terrorists  were  surveying  nuclear  power 
plants  as  pOBsible  sites  of  attack. 

Question  4.  You  claim  that  the  Price-Anderson  Act  is  an  '^uiwairanted  taxpayer 
subsidy"  and  that  it  is  "Haxpayer-funded  insurance  for  the  nuclear  industry  in  the 
event  of  an  accident."  Can  you  tell  me  how  much  taxpayer  money  has  been  spent 
to  date  and  how  much  would  be  spent  in  the  event  of  an  accident? 

Response:  The  clean-up  costs  related  to  the  Chernobyl  accident  cost  $368  billion. 
It  is  estimated  that  an  serious  accident  in  the  U.S.  would  cost  on  average  $110  bil- 
lion and  as  much  as  $560  billion.  In  the  event  of  a  severe  nuclear  accident  in  the 
U.S.,  the  nuclear  industry  is  only  liable  up  to  $10.1  billion— or  less  than  yio  of  the 
total  clean-up  cost.  Beyond  the  $10.1  biUion  provided  by  the  industry,  the  federal 
government  would  have  two  choices:  either  renise  to  compensate  victims  for  the  ac- 
cident or  use  taxpayer  dollars  to  do  bo.  Either  way,  the  pubhc  is  treated  unfairly, 
while  the  nuclear  industry  is  not  held  responsible  for  their  actions. 

Thankfully,  since  there  has  not  been  an  accident  exceeding  the  industry's  limited 
liability,  taxpayers  have  not  yet  had  to  pay  to  compensate  the  industry. 


National  Petrochemical  &  Refiners  Association 
The  Honorable  Ralph  Hall 
Chairman 

Subcommittee  on  Energy  and  Air  Quality 
Committee  on  Energy  and  Commerce 
United  States  House  of  Representatives 
2125  Rayburn  House  Office  Building 
Washington,  D.C.  20515-6116 

Dear  Chairman  Hall:  On  behalf  of  the  National  Petrochemical  &  Refiners  Asso- 
ciation (NPRA),  thank  you  for  giving  me  the  iwportunily  to  respond  to  the  questions 
you  have  submitted  on  behau  of  yourself.  Congressman  Dingell,  and  Congress- 
woman  Solis.  I  also  appreciated  the  opportuni^  to  present  NPRA's  views  at  your 
February  16,  2005  heariiu,  Energy  Policy  Act  of  2005:  Ensuring  jobs  for  Our  Future 
with  secure  and  Reliable  Energy. 

NPRA  looks  forward  to  waking  with  the  Committee  in  the  hope  that  our  rec- 
ommendations will  become  an  integral  part  of  comprehensive  energy  legislatitm.  If 


'Nadel,  3.,  MomsShipley.  A.,  and  Elliott,  R.N.  American  Council  foroi  _ 

omy,  The  Technical  Economic,  and  AcIiievHble  Potential  for  Energy  Effielenc7  in  the  Uidted 
States:  A  MeU-Analysia  of  Recent  Studies,  S004. 
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you  have  any  queetioaa  or  cmicems  r^ardutg  this  submissioo,  ptease  do  not  hesi- 


QUESnONS  FROM  HONORABLE  RaLPH  M.  HaLL: 

Quettion  1.  It  is  my  underBtandiiig  tliat  die  water  mdusti;  supportB  le^islatinn 
that  would  provide  broad  liabili^  protection  if  the  water  provided  oy  suppliers  met 
apidicahl*  ataAe  and  federal  Htandards.  Is  that  correct,  and  if  so  can  you  describe 
that  legislatioD  and  the  nature  of  the  water  iadustrys  support? 

Answer  I.  Your  understanding  is  correct  The  Drinking  Water  Standards  Preser- 
vaticm  Act  (H.R.  306)  is  designed  to  offer  broad  protection  against  liability  claims 
advanced  against  water  systems  that  otherwise  deliver  water  meeting  applicable 
govemmental  standards,  ^ee  H.R.  306,  Drinking  Water  Standards  Preservation  Act 
of  2003,  108th  Cong.  (2003).  The  premise  of  the  bill  is  that  regulatory  agencies  have 
established  adequate  safeguards  for  water  quality  based  upon  their  expert  judg- 
ment. Hie  l^ialation  broadly  supports  a  'conflicts  preemption"  theory  advanced  in 
the  Supreme  Court  case  of  Geier  v.  American  Honda.  The  legislation  the  water 
groups  support  even  finds  that  drinking  water  quality  is  "not  appropriate  for  indi- 
vidual Junes  deciding  individual  cases  in  the  separate  States,  but  rather  is  fim- 
damentally  a  sdentific  issue  to  be  resolved  by  apprupriate  Federal  and  State  agen- 
cies ..."  See H.R.  306. 

to  the  same  spirit  as  HJt.  306,  MTBE  manufacturers  and  refiners  note  that 
MTBE  was  ezphcitly  approved  for  use  in  satisfaction  of  a  federal  r^ulatory  stand- 
ard, the  two-percent  o^gen  standard,  by  the  same  federal  agency  tasked  with 
water-quality  regulattn-y  authority.  However,  the  liability  protection  provision  in  the 
oiergy  bill  is  a  considerably  more  Darrow  provision  tnan  water  ^tems  ask  for 
themselves.  In  fact,  the  enet^  bill  proyisian  contains  a  savines  clause  that  protects 
many  other  causes  of  action,  prohibiting  cnly  defective  product  claims  (including 
bihure  to  warn). 

Reputing  <ni  this  supiiort,  one  trade  publication  states.  The  American  Water 
Woriu  Association  (AWWA)  is  backing  a  proposed  law  that  would  shield  water  utiU- 
ties  from  lawsuits  if  they  are  in  compliance  with  federal  and  sta^  regulatjons."  See 
WateiTedi.Online,  Water  uliliiKS  would  be  protected  from  lawsuits  in  new  l^ida- 
tion,  April  23,  2003,  located  at  httpi/Avatemet.com/News.aspTmod^ 
4*N_ID=39946. 

Question  2.  Has  MTBE  been  classified  as  a  human  cardnogen?  Can  it  be  classified 
as  a  human  cardnogen?  Could  you  provide  evidence  for  the  record? 

Answer  2.  MTBE  is  <»ie  of  the  most  vridely  studied  chemicals  in  commerce,  includ- 
ing pharmaceuticalB.  The  overwhelming  majority  of  scientific  evaluations — govem- 
meot  and  independent  health  organizations — have  failed  to  find  sufficiently  compel- 
ling reasons  to  classify  MTBE  as  a  possible  cancer-causing  agent  for  hiunans. 

•  Hie  U.S.  Department  of  Health  and  Human  Services  found  that  there  is  not  suffi- 

cient evidence  to  list  MTBE  in  its  annual  Report  on  Carcinogens.  See  U.S.  De- 
partmoit  of  Health  and  Human  Services,  Public  Health  Service,  National  Tozi- 
cntogy  Program,  Report  on  Carcinogens,  Tenth  Edition,  app.  C  (December  2002), 
located  at  nttp://ntp-server.niehs. nih.gov. 

•  The  Eunniean  Union  Risk  Assessment  on  MTBE  found  that  lihi  view  of  the  lack- 

ing or  limited  relevance  of  the  findings  for  man.  and  the  low  potent^  dem- 
onstrated in  animal  studies,  human  cancer  risk  is  presumed  to  be  low."  See  Eu- 
nipean  Union  Risk  Assessment  on  MTBE,  Tert-Butyl  Methyl  Ether  Summary 
Aink  Aaaessmeni  Report,  (2002),  located  at  http://www.calgBsoline.com/MTB— 
0011J>DF. 
■  nte  World  Health  Organization's  IntematioDal  Agency  for  Research  oo  Cancer 
CMldmled  that  there  is  inade({uate  human  evidence,  and  limited  untirml  evi- 
dgMe,  Km*  the  carcinogenicity  of  MTBE,  I'-aiiing  to  overall  clas^caUon  of 
MTBE  as  *not  classifiable  as  to  its  cardnogenidty  to  humans."  See  World 
Haallh  Organization,  International  Agency  for  Research  on  Cancer,  Methyl  tert- 
St^  Ether,  Vol  73,  339  (1999),  located  at  http://www-cie.iBrcfi/htdoca/niono- 
grulis/vul73/73-13.html. 
•  "nie  Worid  Health  Organization  references  rodent  data,  stating  its  incmiclusive- 
neas  should,  ^trohibit  their  use  for  human  cardnc^enic  risk  assessment.'  Hoie- 
ovw.  Uie  World  Heattb  diganizatioo  stated  that  ^tlhe  weight  of  evidence  sug- 
~    "a  that  H^BE  is  not  genotozic.  A  large  number  (^studies  using  in  fitro  om 
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See  Bolting  Revition  of  the  WHO  Guidelirtes  for  Drinking-Water  Quality,  Sum- 
mary Statement  (Januarv  2005)  (Draft),  located  at  httpi/Avww.who.int/ 
water    aaiiitatioii__heaith/awG^chemicals/eii/mtbe  Istaddsum.pdi 

•  The  U.STEnvironmental  Protection  Agency  hae  not  classified  MTBE  as  a  human 

carcinogen.  See  Environmental  Protection  Agency,  MTBE  Fact  Sheet  #1,  3  (Jan- 
uary 1998)  located  at  http://www,epa.gov/8werustl/mtbe/mtbefBl^df.  See  also 
Environmental  Protection  Agency,  Assessment  of  Potential  Health  Risks  of  Gaso- 
line Oxygenate  with  Methyl  TeHiary  Butly  Ether  (MTBE).  28  (November  1993), 
located  at  http://www.epa.gov/BweruBtl/intbe/mtbell93.pdf, 

•  Finally,  the  Agency  for  Toxic  Substances  and  Disease  Registry  states  that  "[tlhere 

is  no  evidence  that  MTBE  cauaea  cancer  in  humans."  See  Agency  for  Toxic  Sub- 
stances and  Disease  Registry,  Methyl  tert-butyl  ether  (MTBE)  TojtFaq,  (Sep- 
tember 1997),  located  at  httpL//www.atsdr.cdc.H0v/tfacts91.html. 

Question  3.  Opponents  of  the  MTBE  limited  liability  provision  have  discussed  the 
extent  of  knowledge  of  potential  water  quality  problems  prior  to  the  adoption  of  the 
two-percent  oxygenate  standard.  What  evidence  exists  that  the  U.S.  Environmental 
Protection  Agency  had  extensive  knowledge  of  potential  water  quahty  problems 
prior  to  EPA's  approval  of  the  use  of  MTBE  in  satisfaction  of  the  leder^  mandate? 

Answer  3.  EPA's  actions  in  the  1980s  show  that  multiple  oESces  in  EPA  had  con- 
cerns regarding  groundwater  detections  of  MTBE  prior  to  the  adoption  of  the  1990 
Clean  An-  Act  amendments.' 

By  the  end  of  1986,  multiple  offices  of  EPA  were  aware  of  evidence  of  contamina- 
tion of  groundwater  from  MTBE.  The  Office  of  Toxic  Substances  (OTS)  knew  of  ex- 
amples of  contamination  by  October  1985  and  shared  thia  information  witli  the  Of- 
fices of  Drinking  Water  and  of  Groundwater  Protection  bv  May  1986.'  In  October 
1986,  in  accordance  with  its  mandate  to  make  recommendationB  for  chemical  test- 
ing, the  Interagency  Testing  Committee  (ITC),  recommended  chemical  testing  for 
MTBE.'  In  response,  OTS  held  a  public  meeting  in  December  1986  to  diacusa  the 
rrC's  recommendations  and  the  development  of  a  consent  order,  in  accordance  wiUi 
the  Toxic  Substances  Control  Act  (TS(JA),  for  industry  t^  generate  responsive  data 
on  MTBE.  Various  representatives  of  EPA  attended  this  meeting,  including  staff 
from  OTS  and  the  Office  of  Air  and  Radiation  (OAR).» 

At  this  public  meeting,  OTS  staff  atated  that  the  Agency  needed  more  information 
on  tiie  presence  and  persistence  of  MTBE  in  groundwater.  They  explained  th&t  ex- 
isting OTS  research  raised  concerns  regarding  alleged  MTBE  groundwater  iasues 
and  noted  about  30%  of  the  700,000  undei^round  storage  tanks  (USTa)  for  petro- 
leum products  were  leaking.^  

By  the  beginning  of  1987,  OTS  apparently  knew  of  MTBE  groundwater  concerns 
only  in  Maine  and  North  Carolina,  and  was  seeking  fUrther  information  from  State 
autiiorities.^  OTS  was  also  aware  of  a  paper  by  Peter  Garrett  of  the  Maine  Depart- 
ment of  Environmental  Protection,  entitlett  "Oxygenates  as  Ground  Water  Contami- 


'  This  summary  reHects  concluAions  drawn  from  review  of  records  in  the  docket  for  the  OfGee 
of  Toxic  Substances  MTBE  teBting  coneent  order  and  from  the  docket  for  the  19Se  technical 
Btandardi  rulemaking  for  underground  storage  taoke,  and  of  statements  made  by  EPA  in  regu- 
latoiy  preambles, 

'HeiODraDdiuii  &om  Frank  D.  Kover,  Chief,  Chemical  Screening  Branch  to  Michael  B.  Codk, 
Director,  OfGce  of  Drinking  Water  and  Marian  Milav,  Director,  Office  of  Groundwater  ProtectioD 
(Mw  23, 1986)  (on  file  with  TSCA  Docket  No.  OPTSU2098,  fiche  No.  S1M47). 

'Nineteenth  Report  of  the  Interagency  Testing  Committee  to  tiie  Administrator;  Receipt  and 
Requert  for  Comments  regarding  Priority  List  ^  Chemicals,  51  Fed.  Reg.  41,417,  41,426  (Nov. 
14, 1986).  Established  under  T3CA  Section  4(e),  the  ITC  recommends  ch^c^  for  priority  eon- 
sidnratiini  in  EPA's  chemical  testing  program. 

In  its  report,  the  ITC  adcnowledged  that  MTBE  had  been  found  in  grmmdwater  in  North 
Camlina,  but  attributed  that  partieular  contaminatian  to  apilla  during  tranafbr  of  gaaoline  team 
seagoing  tankers  to  onshore  storage  fadlities.  Id.  at  41,425.  More  generally,  tba  report  am- 
duded  that  '■Pwipitc  its  relatively  U^  water  solubility,  MTBE  is  expected  to  partttJOD  lankly 
to  air. ..any  IfTOE  present  in  surface  water  will  have  a  half-life  of  abont  9  honrs  bdnn 
votatizing , . ,  most  of  the  MTBE  released  to  the  enTironment  will  be  released  directly  to  air  dur- 
ing transfer  operational,  and]... IffTBE  [will  have]  little  tendency  for  ■ignifii-ant  pjTtiiin«|ing  to 
s<nls,  sediments,  or  biota."  Id.  At  the  same  time,  the  report  also  stated  that  "TraristaDce  in 
ground  water  ftdlowingipills  is  unknown,  but  it  may  persist  for  long  periods  if  ndaUUMtiOD 
IS  prevented,  since  HTBE  is  not  likely  to  be  readily  biod^raded  or  otherwise  transfbrmed  in 
ground  water."  Id.  

•OPTS,  December  17,  1986  Focus  Meeting  PresenUtion  on  Mothly-l«rt-faut:^-ether  (IITBE) 
and  Minutes  of  same  meeting  (on  file  with  TSCA  Dwiet  No.  OPTS4209e,  Qdie  No.  614462). 

'Id. 

'  See  Letter  frmn  Eliza*—**'  Anderson,  OTS  to  Teresa  Ziburs,  Maine  Department  of  Human 
Serrioes  (De  23   1  '~i  file  with  TSCA  Docket  No.  OPTS-42098,  fidne  No.  614472); 

Letter  f '  SK     .  »  .      >beth  Anderson  (January  12,  1987]  (on  file  wiOi  TSCA  Daektt 

No.  OP  M       .  SU..J). 
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nants,"  which  discuBsed  MTBE  specifically.  Indeed,  OTS  evea  recommended  such  in- 
fortaaiioa  to  competitor  lobbyists  seekiiie  to  undermine  MTBE7  OTS  appears  to 
have  drculated  Garrett's  to  interested  parties  and  referred  such  parties  to  mm.' 

OTS  communicated  with  authoritjea  in  Ohio,  New  Mexico,  New  Jersey  and  the 
Delaware/Pennsylvania  area  in  early  1987.^  By  the  Spring,  OTS  had  received  addi- 
tional substantive  data  from  New  Jersey,  in  particular,  and  had  found  some  fiirtjier 
references  inJoumalB  to  inatancea  of  MTBE  in  groundwater. '° 

In  April  1987,  OTS  presented  ita  tentative  MTBE  testing  decisions  at  a  public 
meeting. ' '  Specifically,  OTS  proposed  performing  orsi,  dermal  and  inhalatdon  phar- 
macokinetic studies,"  which  it  intended  to  use  to  extrapolate  oral/drinking  water 
doses  from  the  various  inhalation  studies  to  be  performed  under  the  consent  order.'^ 

Meanwhile,  on  April  17,  1937,  EPA  published  its  proposed  requir^n^ts  for  un- 
derground storage  tanks  (USTs).  While  the  proposal  aid  not  discuss  MTBE,  it  noted 
that  "ihe  nstion  may  be  facing  a  pervasive  threat  to  its  ground-water  fi^m  leaking 
UST  ByBtems."  i' 

By  the  Fall  of  1987,  OTS  had  received  substantially  more  evidence  of  MTBE 
groundwater  detections  through  communications  with  authorities  in  New  Mexico, 
Massachusetts,  Maine,  Oregon,  Connecticut,  and  New  Hampshire."  OTS  also  con- 


''Stt,  e.g.,  Becord  of  meeting  between  Rich  TroBBt  and  Beth  Anderson,  EPA  and  Jim  Conrad, 
Petroleum  Marketers  Association  of  Canada  (January  28,  1987)  (on  file  with  TSCA  Docket  No. 
OFTS-42096,  fiehe  No.  614463). 

'8u  January  28,  1887  Troast,  Andereon  and  Conrad  telecommunication,  supra,  n.  7;  ^iril 
20,  1987  Ifiion  telecommuDication,  aupra,  n.7. 

*TdQllione  communication  between  Heib  BrasB,  EPA  interagency  liaison  in  Cincinnati,  Ohio, 
■nd  Bliiabeth  Anderson,  OTS  (February  6,  1987)  (on  file  with  TSCA  Docket  Na  OPTS-42098, 
fiche  No.  614621):  Telephone  communication  between  Deanis  McQuillan,  Groundwater  and  Hai- 
■rdoua  Waste  Bureau,  New  Mexico  Environmental  Improvement  Divieion,  and  Elizabeth  Ander- 
son (February  9  1887)  (on  file  with  TSCA  Docket  No.  OPTS-42098,  fiche  No.  514623^  Telephone 
eooununicatioa  between  Leslie  HcGeoise,  New  Jersey  EPA  and  Elizabeth  Anderson  (February 
H,  19S7)  (on  file  with  TSCA  Docket  No-  OPTS-42098,  fiche  No.  614626):  Telephone  communica- 
Ikni  batween  John  Runero,  an  intra-agency  contact,  and  EHizabeth  Andereon  (February  20, 
1987)  (m  file  with  TSOC  Docket  No.  OPT8-42098,  fiehe  No.  614630)  (diseussing  Pennaylvaoia/ 
Delaware);  Telephone  commumcatiOD  between  Ray  Botb,  NJ  EPA  safe  drinkins  water  oQice, 
and  Elizabeth  Anderson  (March  2,  1987)  (on  file  with  TSCA  Docket  No.  OPT&42098,  fiche  No. 
fil4644)i  Telephone  communication  between  Ray  Bars,  "*  '''  ■       "       ._jn.......i 

Anderrai  (March  3^987)  (on  file  with  TSCA  Docket  N 
from  Bav  Bars  to  Elizabeth  Anderson  (March  3,  1981 
42098,  fiche  No.  G14430). 

">8it  Telephone  cmnmunication  between  Peter  Garrett  and  Elizabeth  Anderson  (March  4, 
1987)  (on  file  with  TSCA  Docket  No.  OPTS-42098.  fiche  No.  514648) 

"Stt  mmtlM  at  April  21,  1987  Public  Meeting  (on  file  with  TSCA  Docket  No.  OPTS-42098, 
fidw  No.  614465) 

"See  Telephone  communication  between  Elizabeth  Anderson  and  David  Bottaroff,  Alcohol 
Week  (October  1  1987)  (on  file  with  TSCA  Docket  No.  OPTS-42098,  fiche  No.  614742);  eee  alto 
Draft  Memorandum  from  P.V.  Shah  to  Elizabeth  Anderson  regarding  PfarmaccAineticMetabo- 
liam  Test  Rule  for  MTBE  (October  1,  1987)  (on  file  with  TSCA  Docket  No.  OPTS-42098,  fiche 
No.  614466)  (stating  that  the  purpose  of  the  study  ia  to  "Ascertain  whether  the  pharmaco- 
kinetica  and  metabolism  of  test  compound  ia  simUar  after  oral,  dermal  and  inhalation  adminia- 
tratiiai.'^. 

"See  Underground  Storage  Tanks;  Technical  Raquirementa;  Proposed  Rule,  52  Fed.  Reg. 
IZfieZ.  12,665^  (April  17, 1987). 

"Ste  Telephone  communication  between  £lizat>eth  Anderson  and  Deonia  McQuillan  (July  31, 
1987)  (on  file  with  TSCA  Docket  No.  OPTS-42098,  fiche  No.  S14711);  Letter  from  Karen  Martin, 
Uasaadmsetts  Department  of  Environmental  Quality  Engineerine,  Office  of  Research  and 
Standards,  to  Jacqueline  Favilla,  TSCA  Public  Information  System  (Septeiober  1,  1987)  (on  file 
widi  TSCA  Docket  No.  OPTS.42098.  fiche  No.  51441T);  Letter  from  Theresa  Zibura,  Maine  De- 
partment oTHealth,  Public  Health  Laboratory,  Co  Amie  Edelman,  TSCA  Assistance  Office  (Sep- 
tember 3,  1987)  (on  file  with  TSCA  Docket  No.  OPT&42098.  fiche  No.  5 14689);  Letter  from  Den- 
nit  lleQiiillan  to  Elizabeth  Anderson  (September  11,  1987)  Ion  file  with  TSCA  Docket  No. 
OFTS-42098,  fiehe  No.  6144311;  Letter  horn  Antoinette  S.  Mason,  Connecticut  Deportment  of 
Health  Servieea,  to  Amie  Edelman  (September  14,  1987)  (on  file  with  TSCA  Docket  No.  OPTS- 
4209S,  Gdie  Na  514407);  Memorandum  from  Jim  Boydston,  Oregon  Drinking  Water  Program, 
to  Amie  Edelman  (September  22,  19871  (on  file  with  TSCA  Docket  No.  OFTS-42098,  fiche  No. 
614694);  Letter  fiom  Naomi  Davidson,  Connecticut  I>epartment  of  Environmental  Protection,  to 
Amie  Gdehnan  (September  17,  1987)  (on  file  with  T^CA  Docket  No.  OPTS~42098.  fiche  Na 
614408);  Letter  from  Jeffrey  S.  Smith.  New  Hampshire  Department  of  Health  and  Human  Serr- 
icei,  DirisiOD  of  Public  Health  Servicea.  to  EPA  (September  18,  1987)  (on  file  with  TSCA  Docket 
No.  OPT8-4209S,  fiehe  No.  514429). 

Bj  July  1&87,  OTS  bad  information  indicating  that  the  threahold  tor  MTBE  contamination 
to  Mve  taste  and  odm:  Impacts  mi^t  be  as  low  aa  a  fen  paita  per  billion.  See  Telephone  C!om- 
munjcation  between  Beth  Anderson,  EPA  and  Dannis  McQuillan,  New  Mexico  Groundwater  & 
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tinuecl  to  coordinate  with  other  EFA  offices  regarding  MTBE,  including  the  Office 
of  Drinkiiig  Water  (ODW)  and  OAR— for  eicample.  referring  interested  parties  to 
ODW  for  father  infbrmatioD  on  groundwater  issues."^ 

The  record  also  indicates  that  by  late  1987  the  Office  of  Water  had  became  more 
concerned  about  MTBE  in  ground  water.  (As  noted  above,  it  wae  alreedv  aware  by 
May  1986  that  some  contamination  was  occurring.)  It  appeara.  in  foct,  tnat  the  Of- 
fice of  Water  may  have  had  greater  concerns  regarding  MTBE  in  groundwater  than 
didOTS." 

In  light  of  the  Office  of  Water's  concerns  about  groundwater  issues,  on  January 
22,  1988.  EPA  announced  its  decision  to  list  MTBE  on  its  Drinking  Water  Priority 
List  of  substances  that  m^^require  regulation  under  the  Safe  Drinking  Water  Act." 
The  notice  stated  that  MTBE  had  been  detected  in  "a  number  of  eroundwaters, 
probably  as  a  result  of  leaking  underground  storage  tanks,  disposal  facihties,  <a 
Bpills."  ^' 

Two  months  later,  in  March  1988,  OTS  announced  the  MTBE  testing  consent 
order.  The  preamble  to  the  order,  once  again,  reflects  the  concerns  OTS  had  regard- 
ing MTBE  contamination  of  groundwater: 

EPA  has  an  additional  concern  about  MTBE  contamination  of  ground  water. 
AlUiough  only  a  few  cases  of  ground  water  contamination  are  currentlv  docu- 
mented, the  rapid  growth  in  production,  traneport,  and  use  of  M'l'bE  will  prob- 
ably contribute  te  an  increase  in  incidents  of  contamination.'" 

Tlw  preamble  goes  on  te  discuss  MTBE  contamination  in  Maine,  New  Jersey  and 
New  Hampshire,^' 

Tlie  next  month,  the  OfBce  of  Underground  Storage  Tanks  (OUST)  also  expressed 
concerns  regarding  MTBE  groundwater  contamination.  OUST  published  a  study  in 
Awil  1988  on  clean-up  of  UST  releases.  This  report  reflects  OUSTs  awareness  that: 
MTBE  was  already  in  use  in  10%  of  all  gasoline  and  had  become  one  of  the  top  50 
chemicals  in  production  because  of  its  use  as  an  octane  enhancer  due  te  phase-out 
of  leaded  ^isoline;^'  and  that  MTBE  contamination  of  groundwater  had  occurred 
due  to  UST  leakage."  Five  months  later,  in  September  1988,  EPA  published  its 
final  UST  rules  estabhshii^  technical  requirements  for  USTs." 

In  short,  prior  to  1990  various  offices  of  EPA,  including  OTS,  OUST,  OAR  and 
the  OfRce  of  Water  were  in  communication  and  were  aware  of  instances  of  ground- 
water contamination  by  MTBE.  In  addition,  they  were  aware  of  the  potential  fi»r 
wide-spread  MTBE  groundwater  concerns  because  over  aquarter  miUion  USTs  na- 
tionwide were  leaking.  E\irther,  EPA's  concerns  about  MTBE  in  groundwater  were 
clearly  in  the  public  domain  several  years  before  passage  of  the  Clean  Air  Act  in 


program  nevertheless  underscored  its  judgm^  to  subsequently  approve  MTBE  as 

an  o^geoate  authorized  for  use  imder  the  federal  RFG  program.  The  ""'  ~ 

fully  informed  decision  maker  when  it  authorized  MTBErs  r—  ~ 
1990  oxygenate  requirements. 

Question  4.  Opponents  note  that  MTBE  was  used  in  the  gasoline  pool  prior  to  the 
adoption  of  the  two-percent  standard.  Why  was  MTBE  used  at  that  time?  At  what 
levels  was  MTBE  used  prior  to  the  adoption  of  the  Clean  Air  Act  A  '  '  * 
1990?  What  was  the  environmental  impact  of  this  early  use? 


Hasardoua  Waate  Butdhu  (July  31,  1987)  (on  file  with  T8CA  Docket  No.  OPTS-4309e,  DdM  No. 
S14711). 

''See  List  of  meetiiie  attendees  for  AusuBt  6,  1987  Senate  stalT  brieOng  (on  Gle  with  TSCA 
Doci^  No.  OFTS-12098.  Gche  No.  514469);  Telephone  CMiimuiiicatiim  between  Elisabeth  Ander- 
son and  Michael  Siehiitz,  Connecticut  DepBitment  of  Health  and  Human  Services  (Norember 
18. 1997)  (m  file  with  TSCA  Docket  No.  Om-42098,  Gche  No.  614766). 

"  Telephone  CMnmunicatian  between  Elizabeth  Anderam  and  George  Damingues  (December 
14. 19875(rarBle  with  TSCA  Docket  No.  OPTS-42098,  fiche  No.  614760°. 

i*Drii]king  Water:  SubatitutioD  of  ConlaminantB  and  Drinking  Water  Priiaity  List  of  Addi- 
tiraul  Subitancefl  which  Uay  Baquire  Regulation  under  the  Saie  Driakiiis  Water  Act,  63  Fed. 
"      1992  (January  22,  1988). 


Reg.  199 


"Testing  (Tonsent  Order  on  Methyl  Tert-Butyl  Ether  and  Kesponae  to  the  IntarueDi?  Testing 
Comnuttee.  E3  Fed.  Reg.  10,391,  10]392  (March  31, 1998). 

"Id. 

^EFA  OUST,  Cleanup  of  Rdeaaes  from  Petroleum  USTe:  Selected  Technologiea,  VPtJSaOl 
XSStSa/OQl,  10,  81-62  (A[>nl  1988). 

"See  id  at  86  (notiiig  dijKoreiy  of  IfHIG  driiddng  water  coataminatjon  in  2  eoaunonitiea). 
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AoBwer  4.  E3*A  issued  a  compulsoiy  federal  standard  in  1973  that  called  tw  a 
phase  down  cf  lead  in  gemline.  Since  1979,  EPA  has  authorized  the  use  <rf'  MTBE 
as  an  octaDe-enhaDdng  additive  in  fuels  in  furtherance  of  the  federal  mandate  to 
remove  lead  fnun  the  gasoline  pooL^^  MTBE  was  used  increasin^y  throu^out  the 
ISSCTs  to  satisfy  this  requirement- 

"Hie  next  sigaifieant  development  relating  to  the  use  d  MTBE  occurred  as  a  result 
of  the  Clean  Air  Act  Amendments  of  1990.  The  Amendments  added  two  programs 
de^igDed  to  significantlyreduce  carbon  monoxide  and  ozone:  the  Oxyfuels^  and  re- 
formulated gasoUne  (RFG)  programs.^  The  Oxyfiiels  pn^ram  required  certain  car- 
bon DUHioziae  ntmattainment  areas  to  use  2.7  percent  oxygen  by  weieht  during  the 
period  of  time  when  such  areas  are  prone  to  nigh  ambient  levels  of  carbon  moa- 
oxide,  ^e  OiyAids  program  is  also  known  as  the  Wintertime  Oxygen  requirement 


nation's  smoggiest  cities.  RFG  "covered  areas*  included  the  nation's  nine  largest 
metropolitan  areas  with  the  most  severe  summertime  ozone  levels.  In  addition,  any 
ozone  nonattainment  area  reclassified  as  "Severe"  would  also  become  a  covered  area 
auhject  to  the  RFG  mandate.^  Congress  directed  that  the  oxygen  content  of  RPG 
in  sudi  covered  areas  "equal  or  exceed  2.0  percent  by  weight . . .  except  as  otherwise 
required  by  this  chapter.  " 

Congress  also  prohibited  the  sale,  beginning  January  1,  1995,  of  any  conventional 
gasoline  in  any  RFG  covered  area."  In  addition,  Coneress  provided  that,  upon  apph- 
cation  by  the  Goivemor  of  a  State.  EPA  could  extend  that  same  prohibitioD  to  any 
area  in  the  State  classified ...  as  a  Marginal,  Moderate,  Serious,  or  Severe 
Area ""  IlieBe  are  referred  to  as  "opt-in  areas." 

Following  the  passage  of  the  1990  Amendments,  as  Congress  had  predicted  when 
it  cansidernl  the  oxygenate  standard  on  the  floor,  MTBE  use  became  widespread. 
In  2000,  EPA  determined  that  MTBE  was  the  'primary  oxygenate  used  by  refiners 
to  meet  [the  RFG]  Tequirement.'  ^'  Survey  data  pubhshed  V  ^^A  for  the  period 
1995-1997  supported  Uiis  conclusion,  indicating  that,  in  19  RFG  areas,  MTBE  ac- 
counted fiv  more  than  95%  of  the  oxygen  content  used  to  meet  the  RFG  require- 
ments.^ Tlie  success  of  the  RFG  program  in  improving  air  quahty  was  widely  recog- 
niud.  In  Congressional  testimony  in  1998,  EPA  opposed  any  change  in  the  CAA  ox- 
ygenate and  RFG  provisions,  underscoring  that  tne  RFG  program  was  achieving 
substantia]  benefits — in  reducing  ozone  precursors  and  toxics"  and  that  "oxygenates 
provide  a  valuable  tool  to  refiners  in  meeting  the  emission  reduction  require- 

KITBE  was  in  use  prior  to  1990,  and  some  groundwater  detections  were  known 
to  VFA  (see  answer  to  Question  Three  above).  However,  the  substantial  uptick  in 
oae  of  MTBEaBBodated  with  the  federal  mandate  in  the  1990  Amendments  ac- 
counted for  MTBE  detections  at  levels  cited  in  recent  litigation.  According  to  a  U.S. 
Geological  Survey  report  examining  hundreds  of  sites  over  a  12-state  region,  while 
the  overall  level  of  MTBE  detections  of  concern  is  still  extremely  low,  even  these 
low  levels  of  detections  are  correlated  with  the  implementation  of  the  federally-man- 
dated two-peroent  oxygen  standard: 

Only  0.8  percent  of  the  randomly  selected  CWSs  [community  water  systems] 
with  MTBE:  data  reported  concenbvtions  that  equaled  or  exceeded  the  20-ig/L 


Additives;  Waiver  Decinon.  63  Fed.  Reg.  33,846  (Sept.  1,  1988)  {"Sun"  waiyer  for  up  to  15*  bf 
volume  HTBE). 

»42  U.S.C.  STSiamKl). 

"7<1  J7545(kX10XD)- 

»fdL  i  T645(kX2XB).  EPA  may  waive  this  2.0%  atnndBni.  in  whole  or  in  port,  but  only  if  it 
determinra  Hut  'compliance  wiUi  such  requirement  would  prevent  or  interfere  with  the  attain- 
ment oi  the  area  of  a  primary  or  secondai^  ambient  air  quality  Htandard."  42  U.S.C. 
|7546(kX2)(B). 

»M  i  7S46<kKB>. 

"Set  Methyl  Tertiaiy  Butyl  Ether  (MTBE^  Advance  Notice  of  Intent  to  Initiate  Rulemaking 
Under  the  Time  Substances  Control  Act  te  Eliminate  or  Ijmit  the  Use  oFHTBE  as  a  Fuel  Addi- 
tive in  OaaoliDe;  Advance  Notice  of  Propoeed  Kulemakitig.  65  Fed  Res  IG.  094,  16,  095  iHar. 
24,2000). 

"Set  EPA  Omenate  Type  Annlyna  199E  RFG  Survey  Data  (Feb.  26.  1996)  available  at 
http://www.epa.Kiv/ata4'a>nBuiner/fiiela'mtbe/[>zy-type.pdr(laBt  visited  July  1.  2004). 

»0n  S.  lS7SBefi>rt  the  Stnatt  Coram,  on  Environmenl  and  Public  WoHta,  lOGth  Cong.  (1998) 
(■taloiNat  itf  Hai^  Oge,  Dir.  Off.  of  Mobile  Soureea.  Office  of  Air  and  Radiatiiai,  VS.  BPA) 
available  at  httpy/www.epa.gov/otaq'rcsB/Iuelw'congreu'Bep  1698.pdf  (last  visited  Dec  16,  3004). 
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lower  limit  of  the  USEPA'b  DWA  for  MTBE;  2  pereeDt  of  the  CWSs  reported 
MTBE  concentratioiM  at  or  above  the  Califbrnia  S-ig^  taste  and  odor  UirMhold. 
The  probability  of  MTBE  detections  at  or  above  l.Oi^L  in  drinking  water  was 
five  times  more  likely  (p<0.0001)  to  occur  in  those  areas  of  the  Northeast  and 
Mid-AUantic   r^ons    where    it   is   used   in    auhstantial    amounts   under   the 
oxygenated  and  reformulated  fuels  program.^' 
In  conclusion,  despite  some  historic  MTBE  usage  associated  with  an  earlier  fed- 
eral mandate  to  phase  down  lead  in  gasoline,  only  the  1990  mandates  precipitated 
levels  of  detection  that  underlie  current  concerns. 

Juestion  5.  Can  you  tell  the  Subcommittee  what  effect  regulatory  compliance  has 
on  the  level  of  detections  of  MTBE?  What  efforts  are  used  to  address  MTBE 
water-quaUty  issues  where  they  occur? 

Answer  5.  In  recent  years,  the  states  have  implemented  Phase  II  underground 
storage  tank  compliance  programs.  At  the  same  time,  data  has  shown  MTBE  detec- 
tion levels  have  twen  on  a  constant  decline.  The  vast  minority  of  detections  are  well 
below  the  taste  and  odor  thresholds  established  by  EPA's  Consumer  Advisory  for 
MTBE.  In  fact,  the  Chairman  of  the  EPA  Blue  Ribbon  Panel  on  Oxygenates  testified 
that,  "^e  results  of  [water  sampling]  confirm  that  MTBE  is  detected  in  a  relatively 
small  number  of  water  sources  of  those  tested,  and  if  those  where  it  is  tested,  ref- 
^vely  few  have  levels  above  existing  or  proposed  levels  of  concern."  The  New  Jer- 
sey Department  of  Environmental  Protection  hkewise  reported  that  data  from  400 
rf  the  state's  public  community  drinking  water  supplies  found  no  instance  where 
MTBE  mproached  New  Jersey's  drinking  water  standard  for  MTBE.  The  report  con- 
cluded: TfflTBE  contamination  is  not  currently  a  pubUc  health  concern  in  New  Jer- 
sey public  drinking  water  supphes." 

A  further  discussion  of  the  underground  storage  tank  (UST)  regulatory  pn^n'ant 
may  place  these  issues  in  perspective: 

Preventing  leaks  is  the  best  way  to  avoid  M'i'UE  impacts.  Toi^ter  federal 
and  state  regulations  and  Miforcement  have  lea  to  aignincant  redac- 
tions in  petroleum  tank  releases. 

•  Leak  detection  and  prevention  are  mnjor  elements  of  the  UST  regulations  imple- 

menting the  1984— RCRA  amendments. 

•  The  regulations  set  stringent  requirements  for  USTs  for  proper  installation, 
corrosion  protection,  spill  protection,  release  detection,  notification  and  rec- 
Ordkeepine. 

•  Not  only  ue  tank  itself,  but  also  underground  piping  associated  with  the  tank 
is — generally  subject  to  these  regulations. 

•  Above-ground  tanks  are  coverea  if  at  least  10%  of  the  tank  or  its  pipes  is  un- 
derground. 

■  In  2003  there  were  60%  fewer  releases  from  all  new  tanks  than  the  historic  an- 
nual average.  In  FY04,  the  number  of  releasee  dropped  to  7,800  from  12,000 
mFY03. 

•  In  FY04  the  national  compliance  rate  for  release  prevention  was  77%  and  for  leak 

detection  was  72%. 

•  Many  states  have  adopted  regulations  more  stringent  than  the  federal  regula- 

Gleanun  of  petroleum  tank  sites  and  oroundwater,  throu^  targeted  fed- 
eral and  State  efforts,  has  increased  under  the  UST  program  and  unAar 
the  Brownfieldfl  program. 

•  EPA  and  the  States  have  made  significant  progress  in  tank  site  cleanup. 

•  1.6  million  tanks  have  been  closed. 

•  EPA  estimates  that  over  the  life  of  the  program.  States  have  spent  over  $11 
billion  fi«m  LUST  funds  to  cleanup  more  than  300,00  sites. 

•  From  1968  to  2003,  cleanup  has  been  initiated  at  92%  of  all  confirmed  tank 
releases  and  cleanup  has  been  completed  at  70%  of  all  confirmed  petroleum — 
tank  releases. 

•  Additional  petroleimi-related  cleanup  is  funded  through  the  Brownfields  program. 

■  The  2002  Brownfields  law  requires  that  26%  of  funds  be  tarried  to  petro- 
leum site  assessment  and  cleanup. 

•  The  President's  FY  06  Budget  provides  $210  miUion  for  the  Brownfields  pro- 
gram, an  increase  of  $47  miUioa  over  FY  06  funding. 


"VS.  DMntotent  at  the  ^-tarior,  U.S.  Oetdasical  Surrey,  Oeeumnet  and  DiMrihution  ct 
JflBB  ww«  If*—  V^^  'a  'dtitig  Voter  In  tht  Nort/itatt  and  MidAtlmtie  Awioiu  of  Me 
"^"^  ' "— "-1,  BapoTt  00-4328  (2001)  at  50. 
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Ab  ia  evident,  USTunplemeiitation  is  proceeding  under  the  current  le^al  and  reg- 
ulatory structure.  MTBE  detection  levels  have  been  stabilized  and  declining. 

Question  6.  Durii^  the  hearing  the  members  of  the  Subcommittee  heard  testi- 
mony re^ardii^  jury  findings  in  tne  South  Tahoe  Public  Utility  District  case.  Could 
you  provide  infonnation  that  places  these  findings  in  the  appropriate  context? 

Answer  6.  The  South  Tahoe  PubUc  Utih^  District  case  is  frequently  cited  by  op- 
poDents  of  limited  hability  protection.  However,  the  case  must  be  plat^  in  context. 
[i'irHt.  the  South  Tahoe  settlement  ia  of  no  value  as  precedent,  in  California  or  any- 
where else.  California  has  a  multi-stage  complex  torts  system.  In  the  first  stage,  the 
jury  made  a  finding  that  found  merit  in  the  "design  defect"  theory.  This  controvei^ 
sial  finding  did  not  become  the  judgment  of  the  court,  because  the  case  was  settled. 

If  fevorable  terms  for  settlement  could  not  have  been  reached,  the  ji'ry's  fimling 
would  have  been  challenged,  and  likely  set  aside  as  inconsistent  with  California  law 
and  precedent  The  jury  findings  cannot  be  cited  as  precedent  in  other  le^  pro- 
ceedings. In  truth,  there  has  never  been  a  jud^nent  of  a  court  of  competent  jurisdic- 
tion in  favor  of  the  "design  defect'  theory  for  MTBE, 

A.  Ilie  Court  never  entered  a  judgment  and  a  judgment  would  be  necessary  to  even 

argue  the  case  had  any  precedential  effect, 

B.  The  juiy  only  reached  a  verdict  on  one  of  three  phases  of  the  trial  and  all  phases 

rteeded  to  be  complete  to  a  judgment. 

1.  Hie  trial  judge  could  have  and  likely  would  have  overturned  or  modified  the 
jury  findings. 

2.  Had  the  defendante  not  settled,  the  case  would  have  certainly  been  appealed 
and  likely  overturned. 

C.  Even  had  a  judgment  on  defective  product  been  entered  by  the  trial  court  and 

affirmed  on  appeal,  it  would  have  had  no  precedential  value  with  regard  to  the 
design  defect  issue  to  most,  if  not  all,  litigante  in  future  cases. 

D.  Hie  fact  that  the  South  Tahoe  jury  reached  a  decision  bo  contrary  to  the  one 

reached  by  federal  regulatory  agencies  and  legislative  bodies  demonstrates  the 
pressing  need  to  correct  the  problem  that  will  likely  result  from  continued  hti- 
gation  on  this  issue.  To  not  do  so  would  implicitly  result  in  industry  being  un- 
able to  reasonably  rely  on  the  conclusions,  findings  and  mandates  of^the  federal 
government. 

E.  Many  other  courts  have  considered  the  exact  same  issues  presented  to  the  Court 

in  the  South  Tahoe  case  and  concluded  expressly  and  unequivocally  that  the 
issues  presented  to  the  jury  in  South  Tahoe  were  not  appropriate  for  jury  con- 
sideration because  the  issues  were  pre-empted  by  the  Clean  Air  Act  and  its  im- 
plementation. To  not  give  hability  protection,  would  essentially  be  contrary  and 
overturn"  these  decisions. 

Similar  types  of  federal  preemption  arguments  were  raised  by  oil  companies, 
with  varying  degrees  of  success,  in  other  lawsuits.  In  a  class  action  filed  against 
Chevron  end  Gulf,  a  New  Jersey  federal  judge  found  the  strict  liability  claims 
to  be  feder^ly  preempted,  as  the  Clean  Air  Act  required  the  use  of  an  oxygen- 
ate and  'WTBE  was  an  oxygenate  that  Congress  contemplated  would  be  used 
fi:«quently."  Holten  v.  Chevron  U.S.A.,  No.  00-4703  (AET)  (D.N.J..  July  8,  2001). 
Second,  the  J'*QL I"  South  Tahoe  iUelf  made  inconsistent  findings.  The  jury  made 
findingsthat  AfTBE  producers  could  not  use  certain  defenses  because  companies 
using  MTBE  were  not  "sophisticated  users."  On  the  other  hand,  the  same  jury  found 
that  those  same  companies  were  liable  because  they  did  possess  the  requisite  knowl- 
edge of  MTBE's  effects.  In  short,  both  conclusions  can't  be  true  at  the  same  time, 
and  the  findings  would  have  been  overturned  by  either  the  judge  or  an  appellate 

In  a  real  sense,  the  South  Tahoe  case  proves  "defective  products  theories — the 
only  theories  covered  in  the  limited  liability  provision  currently  under  consideration 
b^  Congress— are  not  needed.  The  South  Tahoe  jury  also  found  that  negligence  theo- 
nes  obtained  for  those  entities  actually  handling  and  storing  the  gasoline.  There- 
fore, the  South  Tedioe  case  could  have  proceeded  even  without  the  design  defect  au- 
thority. 

Very  significant  settlements  were  reached  with  companies  who  had  leaking  sites 
or  releases  for  which  they  were  responsible.  So,  an  unquantifiable  amount  of  the 
settlements  was  attributeble  to  "release  conduct"  as  opposed  to  manufacturer  con- 
diuA.  An  MTBE  limited  hability  provision  would  not  jeopardize  such  results.  That 
ia,  those  who  cause  a  release  will  always  be  hable  to  remediate  and  pay  damages 
tor  harm  they  cause.  The  immunity  does  not  change  this  law  or  result. 

Complex  "defective  product"  case  could  even  delay  rehef.  Allowing  a  contamina- 
tion case  to  be  sidetracked  and  morphed  into  a  products-liabihty  case  does  nothing 
to  advance  the  remediation  (rf'  the  groundwater  because  industry  will  appeal  the 
prodocts  liability  findings,  causii^  substantial  delay  in  resolution  of  these  cases.  If 
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anything  the  products  liability  claims  fiiutrate  the  goal  of  groundwater  remediation 
because  of  the  inevitable  appeals. 

Further,  resulatory  agen^  oversight  (federal,  state  and  local)  is  firustrated  by  the 
OToducts  Uabuity  cbunu  because  these  agendee  lose  control  of  the  remedy  process. 
These  agencies  are  supposed  to  be  in  control  of  remedy  design.  When  products  liabil- 
ity daims  are  permitted,  the  plaintiffs  motive  becomes  recover?  of  a  large  money 
judgment  rather  than  a  judgment  mandating  a  reme4^  to  be  perrormed  by  the  party 
who  released  the  gasoline.  This  is  a  total  perversion  of  the  process  intended  by  l^is- 
latures  and  Congress  when  they  empowei^  regulatory  agencies  to  protect  eround- 
water  and  drinking  water.  The  best  example  m  this  is  tne  City  of  Santa  Monica 
case,  and  to  some  oegree  the  Tahoe  case. 

nie  other  disastrous  consequence  is  tlie  double  hit  to  those  parties  who  have  to 
expend  resources  to  respond  to  r^ulatory  agency  mandates  (desired  to  remediate 
nvundwater),  and  who  nave  to  pay  to  settle  products  liability  claims.  Recipients  of 
Uie  products  liability  settlements  are  not  required  to  spend  these  settlement  dollars 
to  remediate  the  groundwater,  yet  the  party  who  paid  the  price  of  contaminating 
the  groundwater  (who  may  also  face  a  products  liabili^  claim)  still  faces  the  r^u- 
latoiy  liability  to  remediate  it. 

In  short,  despite  numerous  other  cases,  no  juiy  has  eveiy  found  or  been  allowed 
to  reach  the  question  of  design  defect  given  ttw  hand  the  federal  government  played 
in  the  design  of  the  fiiel  in  question.  iTiis  tone  jury  finding  proves  the  susceptibiiity 
(^juries  to  being  mislead  in  areas  where  emotions  run  nigh  and  is  precisely  why 
limited  liability  relief  is  needed. 

Question  7.  On  the  issue  of  boutique  fuels,  would  repeal  of  the  oxygenate  require- 
ment help  alleviate  the  boutique  fuels  phenomenon? 

Answer  7,  The  phenomenon  of  tioutique  fuels  essentially  arose  out  of  a  desire  of 
certain  nonattainment  areas  to  achieve  the  air  quaUty  benefits  of  cleaner  fuels  while 
avoiding  the  cost  or  distribution  patterns  associated  with  reformulated  gasoline's 
o]^genation  requirement.  Therefore,  repeal  of  the  two-percent  oxygen  rectmrement 
should  address  the  root  cause  of  the  boutique  fuels  issue.  As  a  result,  NPRA  sup- 
ports removal  of  the  two-percent  axyaea  reiiuirement  but  remains  unconvinced  that 
further  legislation  targeted  specificairy  at  Umiting  boutique  fuels  is  necessary  or  ap- 
propriate. 

Legislation  aimed  at  boutique-fiiel  limitetions  beyond  repeal  of  the  two-percent 
oxygen  requirement  may  create  unintended  consequences  that  could  undermine  in- 
novation or  cost-control  in  fuels  production.  Local  areas  have  different  air  quality 
needs  that  may  require  varied  solutions.  In  some  circumstances,  local  fuels  reduce 
or  avoid  inefficient  investment  costs  for  refiners  and  can  lower  overall  costs  to  con- 
sumers. Further  changes  in  fuel  specifications  in  the  2004-2010  time  frame  (when 
Tier  II  gasoline  sulfur,  highway  and  non-road  diesel  regulations,  air  toxics  regula- 
tions, national  ambient  air  quality  standards  and  other  stetionary  source  require- 
ments become  effective)  could  add  even  greater  uncertainty  to  transportation  fuels 
market,  however  well-intentioned  those  changes  might  be. 

Questions  from  Honorable  John  D.  Dingell  and  Honorable  Hilda  L.  Sous 

Question  1.  In  an  interview  on  E&ETV  news  broadcast  on  Wednesday,  February 
16,  2005,  you  steted  that  the  conference  report  on  H.R,  6  "makes  $800  nullion  avail- 
able for  expedited  cleanup  of  MTBE." 

The  conference  report  authorized  S605  million  a  year  for  five  years  for  various  re- 
quirements in  the  Leaking  Under^und  Storage  Tank  (LUST)  program  of  which 
£200  million  annually  was  authorized  for  MTBE  cleanup.  An  authorization,  how- 
ever, is  very  different  than  an  appropriation  and  it  makes  no  money  actually  avail- 
able for  cleanup. 

Answer  1.  In  response  to  Question  1,  we  are  aware  of  the  observations  you  make, 
however  we  would  make  the  following  observations: 

As  of  September  2003,  the  LUST  fmid  had  accumulated  approximately  $2,1  billion 
in  funds.  Each  year.  Congress  sees  fit  to  appropriate  approximately  $70  million  te 
operat«  the  LUST  program.  EPA  allocates  about  80%  to  States  for  their  cleanup 
programs,  and  about  20%  te  administer  the  program  and  conduct  cleanups  in  Indian 
country. 


tanks  than  the  historic  annual  average.  Of  all  tank  releases,  about  70%  ara  potro- 
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leum-related  tanks.  EPA  and  the  States  a 

leanup.  Contiiiued  tt"' 
n  cleaninsup  sites. 

Additional  petroleum-related  cleanup  is  funded  through  the  Brownfielda  program. 
The  President's  FY  06  Budget  OTovides  $210  million  for  the  Brownfields  [trograro, 
an  increase  of  $47  million  over  FY  05  funding.  Was  CongrcBS  to  adopt  that  increase 
in  Brownfields  funding,  funding  for  petroleum-related  cleanup  would  correspond- 
inidy  increase  by  26%. 

With  regard  to  the  action  taken  in  the  H.R.  G  Conference  Report,  the  authoriza- 
tion of  fiindB  targeted  for  MTBE  clean-up  is  as  you  described.  While  we  are  aware 
that  authorization  does  not  guarantee  appropriation,  the  adoption  of  the  Conference 
Report  sends  an  vmmistakable  signal  of^  Congressional  support  for  a  significant  tar- 

!;eting  of  resources  at  MTBE  clean  up.  Without  adoption  of  comprehensive  energy 
egislation,  this  funding  increase  will  go  unauthorized,  and  a  critical  step  in  assign- 
ing reaources  to  allied  MTBE  problems  will  be  missed. 

Question  2.  The  Leaking  Underground  Storage  Tank  (LUST)  Trust  Fund  is  fi- 
nanced by  a  0.1  cent  per  gallon  tax  on  motor  fuels  that  will  expire  after  March  31, 
2006.  Does  the  National  Petrochemical  and  Refiners  Association  support  the  exten- 
sion of  this  tax  on  motor  fuels  and,  if  so,  for  how  long  a  period  of  time? 

Answer  2.  It  is  our  understanding  that  the  tax  upon  which  the  leaking  under- 
ground storage  tank  (LUST)  fund  is  based  was  extended  by  the  House  of  Represent- 
atives under  suspension  on  March  16,  2005.  The  following  day,  the  Senate  approved 
ijie  hill  (H.R.  1270)  under  unanimous  consent.  NPRA  has  endorsed  comprenensive 
energy  legislation  that  includes  significant  authorization  of  LUST  funds  to  address 
MT^  clean-ups. 

Question  3.  In  the  news  interview  on  February  16,  2005,  you  also  stated  that  the 
"Vhole  system  of  responsible  parties  take  care  ot  95  peixent  of  these  costs"  referring 
to  the  coats  of  cleaning  up  sites  contaminated  1^  leaking  tanks.  At  the  Sub- 
committee hearing  on  February  16,  2005,  you  testified  that  "96  percent  will  be  paid 
for  by  responsible  parties." 

Answer  3.  In  response  to  Question  3,  we  are  aware  of  the  observations  you  make, 
however  we  would  make  the  following  observations: 

The  notion  underlying  the  interviews  you  cite  deals  with  the  appropriate  mecha- 
"'•"n  to  address  so  called  "orphan  sites,  where  no  solvent  party  will  take  responsi- 
.__  r...  _■._..  i7.n.  .  ..= .  _...  j.i._.  i^ggg  gjjgg  accouttt  for  only  4%  of  the  total 
e  otherwise  addressed  under  the  UST  aya- 

The  UST  program,  like  many  other  environmental  programa,  is  based  on  a  work- 
ing relationship  between  the  federal  government  and  States.  32  states  have  been 
granted  authority  to  regulate  USTs  in  lieu  of  the  federal  program. 

AU  50  States  have  entered  into  a  cooperative  agreement  with  EPA,  incorporating 
the  federal  legal  requirements  for  establishing  a  State  LUST  program  and  estab- 
lishing a  channel  for  the  State  to  receive  LUST  funds.  States  may  use  LUST  pro- 
gram funds  to  hire  staff  for  cleanup  efforts,  undertake  emergency  cleanup  efibrts, 
and  perform  cleanup  of  abandoned  UST  sites. 

lii  expending  LU^T  funds  for  corrective  action  or  enforcement.  States  must  re- 
cover those  costs  from  owners  and  operators  of  tanks.  SWDA  §9003(hX6).  This  en- 
sures that  LUST  funda  are  reserved  for  cleaning  up  sites  where  no  solvent  party 
liable  for  the  cleanup  can  be  found.  The  program  is  devised  to  prevent  depletion  raf 
the  nationally  funded  LUST  account  where  liabUity  resides  with  private  parties. 

Under  RCRA  regulations,  petroleum  tank  owners  and  operators  must  dem- 
onstrate they  are  financially  capable  of  cleaning  up  any  releases  that  may  occur.  40 
C.F.R.  280,93.  This  requirement  guarantees  ready  access  to  funding  to  take  correc- 
tive action  and  prevent  or  address  environmental  impacts  in  the  event  of  a  tank  re- 
lease or  similar  event. 

Congress  has  not  imposed  on  States  any  one  method  of  implementing  the  finan- 
cial responsibility  requirement.  SWDA  §  9003(d).  States  have  developed  a  wide 
range  of  successfiil  sb-ategies  to  assist  tank  owners  in  meeting  this  requirement. 
Some  States  require  tank  owners  to  have  private  insurance.  Other  States  (as  many 
as  47  at  one  point)  have  established  a  State  assurance  fund,  which  assures  that 
cleanup  will  be  fully  funded.  In  some  states,  the  assurance  fund  operates  somewhat 
like  private  insurance,  providing  tank  owners  with  the  financial  backing  necessary 
to  fimd  corrective  action,  sometimes  with  a  dedurtible  assessed  to  the  tank  owner 
responsible  for  the  tank  release. 

"niare  is  wide  variation  in  how  States  manage,  derive  revenue  for,  oversee  and 
enforce  their  funds.  Most  t^cally,  fund  revenue  is  derived  from  tank  fees  assesaed 
on  twik  owners,  a  tax  on  fuels,  or  a  combination  of  the  two.  Over  the  life  of  any 
^t«  fund,  a  St^te  may  make  legislative  and  regulatory  improvements  to  the  oper- 
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way  a  State  may  be  nuucttiiie  a  program  or  wbat  cufaaeQiicnt  action  it  maj  take 
rMBrdtng  the  program.  It  u  eqnallj  impoMiMe  to  estrapMMe  ai7  governing  prin- 
d^frooi  the  bet  alone  that  some  Stat«  programa  indnde  a  annaet  iKovimon. 

The  Honorable  John  D.  Dingell: 
Ton  have  raiaed  a  number  of  qoestkna  regarding  the  status  of  p**™  ■**■"£  fiR"  iww 
refinerr  cofwtruction  in  Arizona-  Aa  a  jirefaminai;  matter,  we  ironld  offer  the  fbl- 
lowiog  obaervationa  regarding  the  timeltne; 

cia  Refining  Company  (MBC)  was  ismied  an  "InstaDatkm  Permit"  (br  a 
_0  BPD  refinery  by  the  ADEQ  on  January  16,  1992. 
J  (noder  the  name  of  Arizona  Clean  Puela-ACFl  continned  developnunt  of  its 
refineiy  prefect  in  the  early  and  mid-nineties.  A  significant  finanriai  investor 
left  the  project-  The  prtrfect  waa  re-icoped  as  to  refinery  capad^  and  feedstod. 
The  above  permit  was  allowed  to  lapse  and  a  new  permit  for  a  larger  faoli^ 
was  nibniitted  to  ADEQ  on  December  23,  1999. 

3.  The  ADEQ  hired  an  outside  contractor  to  prepare  the  permit  This  cmitractor 
worked  with  ACF,  ACFs  eoatr^Mt  and  Uie  ADEQ  U  perfbrm  the  BACT  re- 

■     "■         -■    -       -    "         nber  2002,  the  ah 

_     U  of  the  permit  p 

complete  and  the  ADEQ  laxifirmed  this  on  September  4.  2002. 

4,  During  the  summer  of  2003,  the  BPA  and  ADEQ  declared  an  expansiou  of  the 

ozone  non-attainment  area  in  Haricopa  County  ibat  indnded  the  site  <tf  the  pro- 

red  refinery.  ACF  advised  the  ADEQ  that  it  was  considering  alternate  sites 
the  refinery  outside  Maricopa  County. 

5.  On  October  30,  2003.  the  ADEQ  issued  a  prraxwed  Draft  Air  Permit  to  the  com- 

pany only,  for  the  refinery  based  on  the  December  1999  application  and  the 
Hancopa  County  site.  This  permit  was  not  formally  issued  pending  decision  by 
ACF  on  location. 

6,  In  October  2003,  ACF  advised  the  ADEQ  that  the  company  was  proposing  a  new 

site  for  the  refinery  in  Yuma  County  and  the  information  required  to  revise  the 
permit  for  the  new  location  was  submitted  during  die  November  2     "  '     " 


7,  The  ADEQ  issued  the  Draft  Air  Permit  oa  Septouber  14,  2004.  PubUc  meetings 
and  hearings  were  held  during  October  and  November  2004  with  the  pid}Uc  no- 
tice period  closing  on  January  10,  2005. 

6.  The  permit  is  currently  in  review  by  the  EPA  with  a  formal  response  reqinred 
by  March  18,  2005 
As  B  general  matter,  the  refining  industry  has  succeasfiilly  gone  through  a  nu^or 

effort  over  the  past  decade  to  respond  to  changes  in  product  foel  qnali^  Tnll^n^^>^^M^ 
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domestic  demand  for  petroleum  products  by  limited  capacity  expansions  of  existing 
refineriea,  and  by  imports.  No  new  refineries  have  been  built  in  the  U.S.  in  over 
twenty  years  and  product  imports  have  reached  over  2  miUion  barrels  per  day.  Eco- 
nomic growth  in  other  countries  has  reduced  the  avatlabOity  of  products  to  U.S.  con- 
sumes and  increased  competition  for  imports.  Recent  petroleum  product  prices  have 
reached  and  sustained  record  highs,  driven  by  a  growing  shortfall  in  supply.  There 
are  a  number  of  reasons  that  this  shortfall  is  a  mtgor  concern  for  the  U.S.,  most 
t£  which  have  been  documented  in  abundance  recently  in  the  press.  It  is  perhaps 
anffident  to  state  that  shorijalls  create  economic  hardship  and  slow  the  economy. 
It  is  alao  a  strategic  issue  for  the  U.S.  to  grow  imports  and  increase  the  threat  of 
thortagea  and  embargoa. 

One  of  the  major  solutions  to  this  growing  shortfall  is  to  provide  additional  domes- 
tic rafining  capad^. 

1^  pnnlems  and  impediments  preventing  the  growth  and  investment  for  new  re- 
fining capacity  in  the  U.S.  are  significant.  Despite  tliis,  a  new  refinery  project,  the 
Arizona  Clean  Fuels  (ACF)  project,  has  been  proposed  and  will  be  completing  en^- 


New  Refinery  Construction  Considerations 

niere  are  four  general  areas  of  (Mmsideration  that  drive  the  feasibility  and  timing 
of  new  refining  projects: 
L  Overall  Pngect  economics  driven  by  product  values,  feedstock  costs,  and  operating 


target  pro 
■ojected  ch 


legislated  and  ti 


get  product  quality  requirements  (and  projected  changes) — a  lengthy  process  of 
[mqact  development,  engineering  and  construction, 

3.  PuMic  Acceptance — significant  reluctance  in  moat  areas  of  the  U.S.  to  allow  a  new 

r^nery  "in  my  bai^  yard".  Public  communication  and  hearings  processes  are 
lengthy  and  often  connontational, 

4.  Permitting  processes  for  environmental  permits,  access  permits,  construction  per- 

mits and  zoning,  etc.— driven  by  federal,  state,  and  local  legislation  and  zoning. 
Raining  Economics 

Historical  refining  margins  in  the  U.S.  have,  on  average  and  in  general,  not  been 
adequate  to  support  new  refinery  construction.  Returns  on  Capit^  Employed  have 
been  in  the  6%  to  7*  range.  Capacity  expansions  and  modifications  have  been  eco- 
nomic due  to  leverage  on  base  infrastructure  and  facihty  investments. 

Refinery  sales  transactions  over  the  past  ten  years  have,  on  average,  been  at 
about  26%  of  the  cost  of  new-build  facilities.  Condition  of  the  plants,  loral  markets, 
and  a  company's  perspective  on  future  cash  flows  drive  the  valuation  process.  These 
bcilitiM  Mten  require  significant  additional  investment  to  ensure  reUable  operation 
and  compliance  with  regulatory  requirements. 

Befineries  are  by  their  nature  very  costly  faciUties.  The  proposed  ACF  refinery 
wfaidi  will  produce  about  150,000  barrels  per  day  of  gasoline,  diesel,  and  jet  tiiel 
products,  wul  cost  over  $2  bilhon  with  an  additional  $500  miUion  required  for  crude 
oil  and  product  pipelines.  Rapidly  growing  demand  for  petroleum  products  in  the 
southwestern  U.S.  makes  this  project  economic. 
Tedmolo^  Choices 

"Hie  re&ung  industry  is  not  traditionally  viewed  as  "^gti  tech".  However,  the 
need  for  high  quahty  products  and  significant  flexibility  to  process  wide  ranges  of 
crude  oUa,  and  the  need  to  implement  state-of-the-art  environmental  controls,  has 
led  to  the  development  of  very  sophisticated  processes.  There  are  several  process 
licenaors  and  choices  for  each  type  of  facility  that  a  refiner  needs.  Also,  due  to  the 
hi{^  cost  of  each  process  facility,  extensive  studies  and  comparisons  are  required  to 
match  a  refiner's  products  and  processing  objectives. 

One  area  where  the  industry  has  led  in  major  technology  devel<»>ments  is  in  the 
"Best  Available  Control  Technolc^y"  for  emissions  as  defined  in  ana  required  by  the 
Clean  Air  Act.  Every  refinery  modification  and  new  process  unit  has  required  the 
dtmiapBUBt  and  application  of  specific  control  technology. 

The  devalc^ment  of  the  Arizona  Clean  Fuels  project  included  an  extensive  anal' 
ym  ot  anisaion  sources  and  inclusion  of  the  Best  Available  Control  Technology. 
ntu  win  be  the  first  refinery  where  all  sources  will  be  addressed  at  the  same  time 
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Public  Acceptance 

A  m^jor  hurdle  to  the  conatructioii  of  a  new  oil  refinery  is  to  overcome  the  historic 
public  perceptioiiB  of  oil  refineries  and  to  d)tain  pubUc  acceptance.  G^terally,  the 
public  lias  a  "not  in  my  back  yard"  attitude  to  oU  refineries.  Certain^,  refineries 
of  the  past  have,  to  some  extent,  earned  this  reaction  fitim  the  public.  Modern  facili- 
ties have  overcome  the  shortcomingB  of  these  previous  refineries.  The  refining  in- 
dustry has  developed  and  implemented  emissions  controls,  operating  practices,  and 
outreach  programs  to  address  the  concerns  of  both  government  agencies  and  the 
public.  Certainly  these  programs  and  projects  have  incresaed  costs,  but  have  been 
viewed  by  the  industry  as  necessaiy. 

Befineries  have  significant  benefit  to  the  public  by  generation  of  both  direct  and 
indirect  jobs  and  economic  activity.  Local  communities  can  benefit  significantly  ban 
the  operation  of  a  refinery. 

A  new  refineo',  such  as  the  Arizona  Clean  Fuels  project,  with  the  control  and 
monitoring  required  by  current  regulations  will  have  minimal  impact  on  the  sur- 
rounding environment.  The  proposed  locations  in  Yuma  County,  Aiuona,  are  remote 
from  population  concentrations.  The  project  has  gained  support  from  local  politi- 
cians and  business  leaders. 
Permitting  Processes 

Certainly  the  most-often  noted  issue  in  new  refinery  construction  is  that  of  the 
extensive  permitting  that  is  required.  Generally,  permits  are  required  firom  multiple 
agencies  at  the  federal,  state  and  local  levels.  Also  permits  are  required  not  only 
for  the  refinery  but  also  for  pipeline  and  utihty  services  to  and  from  the  site.  Tlie 
permitting  processes  are  lengthy  and  costly.  Project  developers  are  also  not  in  con- 
trol of  the  pace  and  timing  of  permit  review  and  issue  and  this  uncertainty  can  lead 
to  project  delays  and  cost  escalation. 

The  most  extensive  and  important  permit  is  often  the  "Air  Permit"  that  is  usoally 
issued  by  the  relevant  state  agency  and  outlines  all  requirements  for  compliance  to 
the  Clean  Air  Act  and  New  Source  Performance  Standards  with  emission  levels,  re- 
porting and  Best  Available  Control  Technology  requirements.  The  extensive  scope 
of  this  permit  requires  detailed  air  modeling,  technical  review  of  all  facihties,  and 
agreement  on  the  Best  Available  Control  Technology.  For  example,  the  Arizona 
Clean  Fuels  permit  application  was  submitted  to  the  Arizona  Departineat  of  Envi- 
ronmental Quality  on  December  22,  1999,  and  a  Draft  Permit  issued  on  October  10, 
2003 — a  time  period  of  almost  four  years.  In  response  to  the  declaration  of  large  por- 
tions of  Maricopa  Coimty  as  a  "Non-Attainment  Zone"  for  federal  Ozone  standards 
in  the  summer  of  2003,  the  lotipoBed  refinery  was  moved  to  a  site  in  Yuma  County 
and  a  revision  to  this  Draft  Permit  is  still  pending.  Following  its  proposal,  reviews, 
public  hearings,  and  final  permit  drafting  wUl  take  several  months. 

Fortunately,  some  other  federal  and  state  agencies  review  and  comment  on  the 
permit  and  project  coincident  with  the  preparation  of  the  Air  Permit.  For  example 
the  EPA,  the  U,S,  Forest  Service  and  the  National  Park  Service  will  be  consulted 
by  ADEQ.  However,  all  of  these  agencies  have  seen  increased  demands  on  their  time 
and  reviews  don't  always  meet  the  expected  timeframes  thereby  extendingthe  per- 
mitting schedule.  In  the  western  United  States,  for  example,  EPA  Re0on  IX  encom- 
passes the  most  dramatic  growth  seen  anywhere  in  the  country.  However,  targe 
projects  that  would  support  and  provide  jobs  for  that  gromng  population  can  be  held 
up  for  years  by  the  air  permittii^  process  alone.  This  Re^onal  EPA  office  has  a  lim- 
ited number  of  technical  stafl'  members  who  must  review  and  approve  the  air  per- 
mits for  eveiy  project  in  California,  Nevada,  Arizona,  Hawaii,  and  Guam,  Similarly, 
the  National  Park  Service,  Bureau  of  Land  Management,  and  U,S,  Forest  Service 
must  compete  for  the  services  of  only  a  few  federal  staff  members  who  have  the 
technical  expertise  and  responsibility  to  review  all  proposed  major  source  air  per- 
mits for  projects  across  the  entire  western  half  of  the  country.  This  coupled  witii 
Uie  lack  of  regulated  or  recommended  timing  requirements  for  permit  issue  leads 
to  significant  delays.  Finally,  although  industry  recognizes  the  statutory  require- 
ment for  these  agencies  to  ensure  compliance  with  all  regulatimiB,  there  crftsn  ap- 
peare  to  be  more  attention  paid  to  the  concerns  of  a  small  minority  tf  constituents 
rather  than  a  balanced  review. 

Although  the  Air  Permit  is  one  of  the  most  important  permits  for  an^  pn^ect, 
there  are  many  other  rig(»ous  permits  that  must  be  obtained  for  both  remieiy  and 
pipeline  projects  from  a  multitude  of  agencies.  For  example: 
•  NEPA  <       pliaace  teoaa  s  cantnlling  agency  such  as  the  Bureau  of  Land  Manage- 


Uiug  iwencwa  and 
1  Act  CmnpliaDce 

Digitized  by  V.-j009 IC 


•  Access  permits  from  Bureau  of  Land  Management,  U.S.  Army  Corps  of  Engineers, 

and  State  Land  Commissiong  as  well  as  private  land  owners. 

•  Militaty  Agency  approvals  if  military  facilitiea  involved. 

A  listing  m  permits  required  by  the  Arizona  Clean  Fuels  refinery  and  pipeline 
projects  shows  about  thirty  jwrmits  required  excluding  local  zoning,  access  and  con- 
structioa  permits.  The  majority  of  these  permits  are  not  initiated  until  the  Air  Per- 
mit is  issued,  since  it  finalizes  the  basis  for  the  project.  The  timing  of  these  can  be 
extensive  and  is  estimated  to  be  about  eighteen  tji  twenty-four  months.  AlOiough  de- 
sign engineenng  can  be  done  in  parallel  to  these  permitting  activities,  no  significant 
construction  can  begin  until  they  are  in  place.  Construction  of  a  large  refinery  such 
as  ACF  proposes  takes  about  three  years.  This  sequential  process  results  in  long 
lead  times  for  project  development  and  completion. 

Indisputably,  the  refining  industry  in  the  U.S.  has  not  constructed  a  new  grass 
roots  refinery  for  over  twenty  years.  Refining  economics  have  generally  not  sup- 
ported new  refinery  costs  and  the  industry  has  focused  on  expansions  of  existing  re- 
finffiiea.  M^jor  investments  in  Clean  Fuels  production  and  regulatory  programs 
have  also  absortied  much  of  the  industry  capital.  The  total  capital  cost  of  an  eco- 
nomically-sized facili^  of  about  150,000  barrels  per  day  is  approaching  $3  billion. 

The  complexity  of  the  refining  processes  and  technology  choices  results  in  lengthy 
pngect  development  times  whicn  can  be  one  to  two  years.  Following  this  project  dei- 
mition,  corporate  strategic  decisions.  pubUc  reviews,  local  government  discussions, 
and  multi-level  permitting  process  typically  take  four  to  five  years  before  a  final  "go- 
dednon"  can  be  made.  Engineering  and  construction  on  a  significant  project  is  a 
mqjor  under^king  and  takes  three  to  four  years.  Total  project  time  from  inception 
to  startup  is  in  the  order  of  ten  years. 

"Hie  massive  investments  required  for  development  of  a  new  refinery  project  cou- 
pled  with  uncertainty  on  timing  and  final  approval  of  permits,  issues  of  public  ac- 
ceptance and  market  uncertainty  in  the  future,  have  deterred  the  refining  industry 
tram  new  prqjects. 

Some  efficiencies  mav  be  possible  in  the  overall  develooment  timing.  Internal  cor- 
uvate  engineering  and  construction  efficiencies  may  reduce  overall  project  timing. 
BMifirig  the  number  of  agencies  involved  in  major  project  permittiiig  throu^  the 
lead  a^ncy"  approach  and  ensuring  internal  accountabihty  for  permit  issue  timing 
could  reduce  time  and  workload  on  all  agencies  involved. 

Consumer  Energy  Council  of  America 

Washington.  DC 

March  22.  2005 
llu  Honorable  Ralph  M.  Hall 
Chairman 

Haute  Eiiervy  and  Air  Quaiity  Subcommittee 
Eniem/  anaCommeive  Committee 
V.8.Houie  of  Bepreaentativea 
WoMhuigtan,  DC  20515 

Dear  Mr.  Chairman:  The  Consumer  Energy  Council  of  America  (CECA)  sincerely 
unreciatee  the  opportunity  to  comment  on  the  Energy  Policy  Act  of  2005  per  your 
letter<tfHardi4.  2005. 

nnie  Cooaumer  Energy  Council  of  America  develops,  promotes,  and  communicates 
piacticKl  sotntions  that  ensure  reliable,  affordable,  and  environmentally  responsible 
tatergy  tot  the  nation's  consumers.  CECA  acts  as  a  bridge  amonc  the  energy  indus- 
tqr,  gorenmient,  and  the  public  interest  sector.  CECA  works  to  Duild  consensus  on 
tmoB  policies  with  a  focus  on  the  bottom-line  costs  and  benefits  to  ransumers. 
Fonndea  in  1973,  CECA  is  a  leading  national  resource  of  information,  analysis  and 
*—*"*«'  OCpertiHe  on  the  social  and  economic  impact  of  energy  policies. 

In  November,  2003  CECA  launched  its  Transmission  In£*astructure  Forum  in 
whidi  over  60  transmission  experts  gathered  to  deUberate  on  transmission  issues 
of  critieal  importance  to  consumers.  The  Transmission  Infrastructure  Forum  con- 
ducted its  consensus  process  in  January,  2005  and  issued  a  report,  Keaiing  the 
Power  lowing:  Ensuring  a  Strong  TVansmession  System  to  Support  Consumer 
"  ■*■  '~r  Cost-EffectiveTiesB,  Security  and  Reliability.  Included  in  that  report  are 
'"  '  y  recommendations  that  ui^  Congress,  FERC,  the  states  and 
y  to  act  so  that  consumers  will  be  assured  of  a  robust  electric 


powtr  ^Item  to  meet  their  demands  in  the  years  to  come.  The  answers  provided 
turn  rapnaent  the  consensus  of  the  members  of  the  CECA  Forum  and  are  notrap- 
naeidHknu  of  the  specific  viewpoints  of  any  individual  participant  in  the  CECA 
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Attached  are  the  CECA  Forum's  responses  to  jour  questions.  I  would  be  happy 
to  discuss  any  further  issues  with  you. 
Sincerely, 


RESPONSE  TO  QUESnONS  FROM  CHAIRHAN  RALPH  H.  HALL 

Question  1.  What  specific  policies  should  CoDgress  include  in  the  Bnergy  Policy 
Act  of  2006  that  are  not  in  it  now?  Why? 

Response:  The  Consumer  Energy  Council  of  America's  Transmission  Infrastruc- 
ture Forum  (CECA  Forum),  whose  recommendations  were  released  in  January  2005, 
supports  many  of  the  provisions  of  Title  XII  of  the  Enei^  PoUcy  Act  of  2005.  There 
are  a  few  issues  which  the  CECA  Forum  addressed  that  are  not  included  in  the  bill 
and,  as  such,  the  CECA  Porum  recommends  that  the  following  poUdes  he  conaid- 
end  for  inclusion  in  any  final  lecdslation: 

Consumer  Edu<»tioii:  The  CECA  Forum  recommends  that  the  Federal  Energy 
Re(^atory  CommisBion  (FERC),  the  U.S.  Department  of  Eneivy  (DOE),  and  state 
decision  makers  should  undert^e  efforts  to  educate  policymakers  and  the  public, 
including  local  and  municipal  officials  and  electric  consumers  generally,  about  the 
critical  role  that  the  transmission  system  plays  in  ensuring  that  consumers  are  sup- 
-'---'  with  reliable  power  at  the  lowest  cost.  Congress  may  want  to  consider  adding 
ige  to  the  Enern'  PoU<y  Act  of  2005  that  grants  adthtional  funds  to  DOE  and/ 
__  _  _RC  to  accompUih  this  important  goal.  CECA's  research  demonstrates  that  ^- 
fective  public  participation  early  in  the  planning  process  enhances  public  acceptance 
of  infrastructure  projects,  resulting  in  positive  decisions  and  often  avoiding  libgatitm 
and  delays  that  can  lead  to  higher  costs  for  consumers. 

Conauiner  Input  into  the  Regional  Tranamission  Proc«tt:  Tlie  CECA  Forum 
recommends  that  FERC.  state  utihty  regulators,  and  ^e  entities  responsible  6tr 
n  planning  should  require  that  regional  transmission  plai 


provide  consumers  with  an  opportunity  to  participate  in  the  early  stages  and 
throughout  the  transmission  planning  process  so  that  their  input  will  be  m<wt  effec- 
tive. Congress  may  want  to  consider  adding  language  to  the  Ener^  Rtlicy  Act  rf 
2005  that  grants  additional  funds  to  states  to  ensure  adequate  fundmg  of  stat«  con- 
sumer advocate  offices  to  help  accomplish  this  goal. 

National  Socuri^:  The  CECA  Forum  recommends  that  the  U.S.  Department  of 
Homeland  Security  (DHS)  and  DOE,  in  conjunction  with  regional  transmission  plan- 
ning entities,  expedite  and  coordinate  ongoing  efforts  to  indude  national  security  or 
physical  and  cyber-security  considerations  in  their  planning  for  transmission.  Con- 
gress may  want  to  consider  adding  language  to  the  Energy  Policy  Act  <rf'  2006  that 
provides  funding  to  DHS  and  DOE  to  accomplish  this  goal. 

National  Power  Survey:  The  CECA  Forum  recommends  that  DOE,  in  coordina- 
tion with  regional  planning  entities  and  other  experts,  undertake  a  periodic  (e.g. 
every  10  years)  National  Power  Survey — similar  to  those  conducted  in  the  past — 
to  facihtate  regional  transmission  planning  processes  that  form  the  basis  for  devel- 
oping future  transmission  plans  and  policies  to  meet  consumers'  electricity  needs. 
Congress  may  want  to  consider  revising  the  language  in  the  Ener^  Pohcy  Act  of 
2005  regarding  DOE  reporting  requirements  to  indude  this  objective  and  ensure 
that  funds  are  available  to  accomplish  the  Survey. 

QuettUm  2.  What  spediic  policies  in  the  Energy  Policy  Act  of  2005  should  be  de- 
leted? Why? 

Response:  The  CECA  Forum  recommends  that  Congress  delete  the  li 
the  Energy  Policy  Act  of  2005  calling  for  "partidpant  funding"  as  the  ma 
tional  cost  allocation  mechanism  and  further  recommends  that  no  other  spedfic  cost 
allocation  methodology  be  included  in  legislation. 

The  CECA  Forum  recommends  that  it  is  within  the  purview  of  FERC  under  its 
existing  authori^  and  state  utihty  regulators  to  estabhsh  dearly  defined  rules  fbr 
allocating  costs  in  order  to  facilitate  investment  in  both  reliabili^  upgrades  and  eco- 
nomic uperades  where  the  long  term  benefits  to  consumers  have  mmi  demonstrated. 
The  CECA  Forum  believes  that  any  cost  allocation  process  established  by  FEIRC  and 
the  states  should  1.)  Recognize  regional  differences;  2.)  Take  into  account  that  bene- 
fidaries  change  over  time^  and  3.)  Ensure  that  existing  consumers  are  not  allocated 
unreasonable  costs  where  the  indust^  structure  is  rhanging  (i.e.  a  r^on  is  moving 
from  a  regula  market  to  an  organized  market  with  a  R^onal  l^ansmisdon  Or- 
ganizatioa  [R'.i     ). 
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Response:  The  CECA  Forum  aupportB  language  that  provideB  the  North  American 
Electnc  Beliabili^  Council  (NERC)  or  a  similar  independent  "Electric  Reliability 
Organization'*  (ERO)  the  authority  to  set  and  enforce  mandatory  reliability  Htand- 
aroB,  including  the  ability  to  impose  monetary  or  other  meaningful  penalties  for  vio- 
lations of  sui£  reliabihty  criteria  as  stipulated  in  the  Energy  Poucy  Act  of  2005. 
However,  the  CECA  Forum  recommends  Congress  should  go  further  in  strength- 
ening such  reliabihty  standards  by  providing  NERC  or  the  ERO  with  the  authoritf 
to  publish  via  appropriate  media  all  instances  of  non-compliance  with  mandatoi?  re- 
liabihty standards.  The  CECA  Forum  beheves  that  pubHcation  of  the  violations  and 
the  monetary  penalties  levied  to  the  violator  for  such  non-compliance  will  further 
encourage  compliance  with  the  standards. 

The  CECA  Forum  believes  that  it  is  urgent  that  Congress  establish  a  new  EEO 
and  recommends  that  if  Congress  does  not  pass  the  Energy  Policy  Act  of  2006  this 
year,  it  ia  imperative  that  stand-alone  legislation  be  passed  that  give  NERC  the  au- 
thority or  establishes  the  ERO  with  the  requisite  authority  needed  so  that  con- 
sumers can  be  assured  the  nation's  transmission  system  remains  reliable. 

The  CECA  Forum  recommends  that  the  Energy  Pohcy  Act  of  2005  be  amended 
by  modifying  the  language  which  assesses  dues,  lees,  or  other  charges  to  end  users 
to  fund  the  ERO.  To  ensure  the  independence  and  efiectiveness  of  the  ERO,  the 
CECA  Forum  recommends  that  the  ERO  be  funded  by  all  users  of  the  bulk  power 

rem  on  a  fair  and  equitable  basis.  The  CECA  Forum  further  recommends  that 
iMislation  should  include  language  stipulating  that  the  reasonableness  of  such 
eoflta  BAould  be  reviewed  by  FERC  through  a  transparent  process  that  involves  pub- 
lic paHkipation. 

Question  4.  The  CECA  report  "Keeping  the  Power  Flowing  makes  numerous  rec- 
ommendAtions  for  FGRC  action.  Of  these,  which  recommendations  do  you  beheve  re- 
quire direction  from  Congress  for  FERC  ia  achieve  them? 

Response:  When  the  members  of  the  CECA  Forum  developed  the  recommenda- 
tions R>r  FERC  action,  it  was  with  the  understanding  that  the  recommended  actions 
could  be  accomplished  with  existing  FERC  authority  under  the  Federal  Power  Act. 
However,  as  noted  below  in  response  to  Question  #6,  the  CECA  Forum  recommends 
that  Congress  clari^  the  role  of  FERC  with  regard  to  its  jurisdiction  on  trans- 
mission  planning  ana  siting. 

Question  5.  Does  CECA  have  any  specific  recommendations  to  improve  trans- 
misaion  security?  Please  describe  them. 

Response:  National  security  imphcations  are  a  great  concern  for  consumers.  Ilie 
CECA  Forum  concluded  that  the  transmission  system  is  operating  at  the  limits  of 
its  technical  abilities  and,  as  such,  may  at  times  be  less  able  to  respond  to  a  na- 
tional security  threat.  The  CECA  Forum  recognizes  that  robust  regional  trans- 
miSBtcm  plnnning  is  critical  t«  ensuring  the  nation's  security.  Regional  transmission 
planning  should  take  into  account  the  need  t<i  invest  in  the  system  to  ensure  its 
abilil^'  to  be  able  to  respond  flexibly  to  changing  circumstances  and  changing  con- 
sumer demands  on  the  system.  For  example,  the  CECA  Forum  recognizes  the  need 
to  invest  in  such  areas  as  improving  inventories  of  transformers  and  other  critical 
equipment  (i.e.  maintaining  adequate  inventories  of  transformer  equipment  at  read- 
ily available  locations),  investment  in  improved  system  monitoring  systems  (i.e. 
SCADA  system  elements),  adding  technologies  to  the  transmission  system  that  en- 
st^  the  grid  to  be  operated  rehably  closer  to  its  technical  limits,  and  possibly  by 
tncreasing  system  trajisfer  capability.  Additionally,  changes  in  practice  with  respect 
to  the  availabiUty  of  system  data  may  be  required  to  help  protect  against  possible 
cyber  attack 

Fnither,  consumers  are  dependent  on  an  array  of  interdependent  infrastructure 
aecvioM  that  rely  on  electric  power  deUveiy.  If  the  transmission  system  fails  due 
to  oatural  or  terrorist  attack,  the  inirastructure  services  consumers  d^end  upon 
would  be  compromised,  possibly  for  extended  periods  of  time.  The  CEICA  Forum 
therafore  beUeves  that  coordination  of  information  among  the  various  infrastructure 
Bfttoma  that  r^  on  electricity  is  needed. 

Question  6.  Hease  describe  the  jurisdictional  issues  between  Federal  and  state 
ragidabiri  that  must  be  resolved  (mentioned  in  the  CECA  report),  and  how  would 
you  pnpoM  tbey  be  resolved? 

Baapoue:  llie  members  of  the  CECA  Transmission  Infrastructure  Forum  found 
that  unestment  in  the  U.S.  transmission  system  has  been  on  an  overall  national 
dtnrnmtnl  trrad  (tbou^  some  regions  and  some  individual  companies  are  increas- 
ina  thair  ^orts  to  provide  investment  in  the  ^tem).  This  oiveralt  downward  trend 
reralted  from  a  number  of  factors,  induing  the  uncertainty  about  what  the 
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the  new  ERO  either  through  comprehensive  energy  legislation  or  through  stand- 
alone reliability  legislation,  as  discussed  in  CECA'h  answer  to  Question  #3;  (2)  With 
regard  to  transmission  planning,  regional  planning  processeB  should  address  both 
reuability  upgrades  and  economic  upgrades  where  the  long  term  benefits  to  con- 
sumers have  Deen  demonstrated;  (3)  In  recognition  of  the  unique  characteristics  of 
each  region  of  the  nation,  Congress  should  not  mandate  FERC  to  require  the  estab- 
lishment of  RTOs,  but  allow  FERC  the  flexibility  to  work  in  cooperation  with  the 
states  to  identify  and  implement  the  institutional  structures  appropriate  to  each  re- 
gion; (4);  and  Under  its  existing  authority,  FERC  should  work  with  state  utility  reg- 
ulators to  clearly  define  cost  recovery  and  cost  allocation  policies  at  both  the  whole- 
sale and  retail  level. 

While  there  are  different  views  among  the  CECA  Forum's  members  on  the  further 
spediics  of  FERC's  role  with  regard  to  transmission  planning  and  siting,  there  ia 
general  agreement  that  a  reduction  in  regulatory  uncertainty  would  remove  a  crit- 
ical barrier  to  transmission  investment  and  would  benefit  consumers. 

Question  7,  What  clear  cost  allocation  and  recovery  policies  would  you  propose? 
Why?  Are  the  policies  for  the  Congress  to  enact  or  FERC  to  implement,  or  both? 

Response:  The  CECA  Forum  does  not  believe  Congress  should  mandate  national 
coat  recovery  or  cost  allocation  policies.  Rather,  we  recommend  that  cost  recovery 
mechanisms  and  methodologies  be  within  the  purview  of  FERC  under  its  existing 
autJiority  and  the  states  and,  where  appropriate,  in  cooperation  with  ihe  RTOs.  Hie 
CECA  Forum  recommends  that  any  cost  recovery  methodology  employed  or  man- 
dated by  FERC  or  the  states  should  be  based  on  a  durable  regulatory  framework 
so  investors  in  transmission  are  provided  a  reasonable  opportunity  to  recover  pru- 
dently incurred  costs  and  expenditures  associates  with  owning,  operating  and  main- 
taining the  transmission  system.  Such  a  framework  is  designed  to  produce  clear 
benefits  for  consumers,  while  ensuring  just  and  reasonable  rates  for  consumers.  The 
members  of  the  CECA  Transmission  Inirastructure  Forum  spent  a  great  deal  of 
time  deliberating  coat  issues,  but  purposely  did  not  formulate  consensus  around  any 
one  specific  cost  recovery  or  cost  allocation  methodology  in  recognition  of  regiomu 
market  and  industry  structure  difTerencee, 

Question  8.  The  Energy  Policy  Act  of  2005  includes  a  provision  for  Federal  back- 
stop authority  for  transmission  siting  through  FERC,  Should  this  authority  also  in- 
clude a  requirement  for  FERC  to  consider  new  or  advanced  technologies? 

Response:  The  CECA  Forum  does  not  take  a  position  on  amendments  to  Section 
216  of  the  Federal  Power  Act  to  grant  FERC  backstop  siting  authority  foi"  siting 
transmission  facilities  if  the  state  fails  to  act  or  lacks  authority.  The  CECA  Forum 
does  recommend  that  the  Energy  PoUcy  Act  of  2005  include  legislative  language 
that  directs  federal  land  management  agencies  to  simplify,  clarify  and  set  strict  time 
limits  for  the  siting  process  for  transmission  facilities  on  federal  lands. 

The  CECA  Forum  recommends  that  Congress  have  as  a  key  element  of  the  En- 
ergy Policy  Act  of  2005  the  long-term  commitment  to  fund  research,  development, 
demonstration  and  deployment  (HDD&D)  of  advanced  transmission  and  related 
technologies.  The  CECA  Forum's  recommendations  with  r^ard  to  transmiasion 
RDD&D  are  not  prescriptive  as  to  whether  such  funding  should  be  coupled  with 
other  requirements  in  the  legislation. 

liie  CECA  Forum  further  recommends  that  if  Congress  affects  enei^  policy 
through  the  use  of  tax  credits  and  substdies  for  the  advancement  of  various  tech.- 
nologies.  it  should  make  available  such  credits  or  subsides  to  all  for-profit  and  not- 
fbrjirafit  entities  on  a  comparable  basis. 

Quettion  9.  The  CECA  report  "Keeping  the  Power  Flowing  recommends  greater 
public/private  cooperation  to  develop  and  deploy  advanced  transmission  tedi- 
nolt^es.  Would  you  recommend  a  pro-am  similar  to  the  Clean  Air  Coal  Pnyntun 
(Title  TV)  to  promote  these  technologies? 

Response:  The  CECA  Forum  examined  the  many  transmission-Felated  advanced 
technologies  that  can  reduce  stress  on  the  grid  ana  enhance  the  performance  of  the 


transmission  system  if  deployed  within  the  next  decade.  The  study  included  a  re- 
view of  technologies  that,  if  implemented,  will  enable  increased  system  throughput, 
allow  operation  of  the  system  to  perform  closer  to  its  technical  hmita,  reduce  load 
st  critical  times,  permit  moro  roUable  operation  of  ^ed  equipment  and  reduce 
transmission  design  and  construction  costs. 

For  the  promise  lA  advanced  technologies  to  deliver  benefits  to  consumers,  the 
CECA  Forum  recommends  that  Congress  make  a  long  term  commitment  to  ade- 
quately fund  RDD&D  of  advanced  transmission  and  related  techntdMpes  and  to 
work  with  the  private  sector  on  jointly  funding  these  initiatives.  The  CECA  Forum, 
therefbre.  would  t  a  strong  provision  in  the  Energy  PoIIct  Act  ri  2006  Uiat 
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by  usin^  proven  and  commercially  available  technology.  Such  technology  is  currently 
tne  sutgect  of  extensive  research  and  development  and  is  rapidly  becoming  more  al- 
fbrdnble  and  efficient.  Moreover,  nuclear  plant  operators  have  extensive  experience 
in  handling  and  using  large  quantities  oi  hydrogen  because  it  is  routinely  used  in 
plant  operations. 

In  essence,  a  company  could  initiate  production  by  acquiring  a  commercial 
electrolyzer,  compressor,  storage  and  dispenser  system.  This  system  would  have  a 
veT7  small  footprmt  and  could  be  supplemented  by  additional  units  if  production  re- 
quirements increased.  The  resultant  product  stream  would  be  pure  hydrogen  and 
pure  (oyEen.  Unlike  hydrogen  produced  from  fossil  fuels,  hydrogen  produced  with 
nuclear  aectridty  does  not  need  purification.  Because  electrolyzers  function  best 
when  run  (m  a  continuous  basis,  it  is  most  efficient  to  do  so.  That  being  said,  elec- 
tr^ty  requirements  for  hydrogen  production  on  a  limited  scale  are  such  that  contin- 
uous operation  would  not  pose  a  burden  on  electricity  production.  It  should  be  noted, 
howevw,  that  efforts  to  produce  large  quantities  of  hydrogen  involves  an  inherent 
trede-ofF  in  electricity  oroduction.  Elecbicity  diverted  to  hydrogen  production  will 
not  be  available  for  grid  applications  and  therefore  decisions  to  do  so  need  to  be  bal- 
anced against  electricity  price  and  demand. 

Advanced  (feneration  IV  nuclear  plants,  once  fielded,  will  be  able  to  reach  in- 
creased l^drogen  production  efficiencies.  This  will  be  possible  throtigh  high  tem- 
perature electrolysis  or  the  thermo-chemicol  water  splitting  cycle.  If  the  transition 
to  a  hydrogen  economy  is  reahzed,  hydrogen  specific  production  reactors  may  need 
to  be  considered. 

We  believe  that  legislation  will  most  likely  be  needed  to  facilitate  a  licensing  proc- 
ees  that  will  allow  a  company  to  collocate  a  fiill  scale  hydrogen  cogeneration  tacihty 
at  or  near  a  nuclear  plant.  We  would  like  to  work  with  the  Committee  in  providing 
language  to  ensure  that  this  type  of  faciUty  can  be  effectively  and  effidentiy  devel- 
oped. 

Queation  2.  Some  perceive  a  conflict  of  interest  in  the  selection  of  Wackenhut  Cor- 
poration to  provide  the  adversary  force  for  the  fbrce-on-force  tests  of  nuclear  power 
jAant  eecuii^.  Please  explain  why  the  integrity  of  those  tests  will  not  be  under- 

Answer  The  nuclear  industry  strotwiy  believes  that  the  integrity  of  the  force-on- 
fbrce  tests  will  not  be  undermined  by  the  selection  of  Wackenhut  Corporation  to  pro- 
vide the  adversarial  force  used  in  those  tests.  The  constant  oversight  Iw  tiie  Nudear 
Regulatory  Commission  of  the  force-on-force  exercises  assures  that  this  portion  <rf' 
the  security  programs  in  place'at  nuclear  power  plants  will  accomplish  its  purpose — 
to  identi^  what  steps,  if  any,  nuclearpower  plant  security  forces  can  take  to  im- 
prove thwr  abihty  to  repel  attackers.  The  NRC  is  responsible  for  reviewing  the  ini- 
tial industry  programs  developed  to  meet  the  agency's  requirements,  for  overseeing 
the  dqr-t»4ay  implementation  of  the  program  and  for  taking  enforcement  actions 
as  itecessary  to  ensure  all  requirements  are  met. 

Peiiiape  moat  importantly,  the  adversary  force  does  not  evaluate  the  e 


<mly  tiie  NRC  does.  In  fact,  the  NRC  assesses  the  performance  of  the  adversary 
force  in  addition  to  the  plant's  defensive  response.  If  the  adversary  forces  do  not 
measure  up  to  the  NRC  exacting  standards,  the  agency  will  require  Wackenhut  to 
redace  iDrnviduals  on  the  team, 
lie  NBC  also  oversees  the  way  that  the  adversary  teams  are  selected  and 


trained.  The  NBC  has  established  a  new  performance-based  standard  specifically  for 
■'  ■    m.  Regardless  of  whether  the  adversary  forces  themselves  consist  of  per- 
il Wackenhut  or  any  other  entity,  they  have  to  perform  to  standards  set 
■  ■  ■''■■■  ghly  b^-      '■  ■ 


this  pnwram.  Regardless  of  whether  the  adversary  forces  themselves  consist  of  per- 
tonnel  mm  Wackenhut  or  any  other  entity,  they  have  to  perform  to  standards  set 
by  flie  NRC.  "Hie  adversary  team  membCTS  will  be  thoroughly  trained  and  must 


indiMHfig  expertise  _  .__    ___ __.^. 

Hembeis  of  the  two  adversary  teams  must  commit  for  at  least  two  yeai«,  but  si 
no  more  than  three. 
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The  parties  partiripating  in  this  program  for  Wackenhut  are  U.S.  citizens  with 
NRC  safe^artu  clearances.  AU  participants,  both  in  program  management  and  par- 
ticipants in  the  exercises,  must  sign  non-diBctosure  agreements  for  which  they  are 
sutgect  to  termination  if  they  fail  to  comply.  Employees  recruited  from  nuclear 
power  plant  sites  will  not  participate  in  force-on-force  exercises  at  their  own  plant. 
Also,  team  leaders  who  may  have  assessed  security  at  plants  in  previous  positions 
will  not  be  team  leaders  for  the  force-on-force  drills  at  those  plants.  Who  can  better 
test  the  abilities  or  our  defenses  than  the  people  who  understand  the  capabilities 
and  tactics  of  the  guard  force?  And,  those  personnel  have  vested  interest  in  being 
put  to  the  test  so  they  can  fix  any  defiriency  before  it  becomes  real. 

Our  nation's  nuclear  power  plants  are  already  the  most  secure  commercially- 
owned  sites  in  our  nation.  Since  the  events  of  September  11th.  we  have  increased 
our  security  officer  force  from  5,000  to  over  8,000  professionals.  The  already  strong 
security  at  our  plants  has  been  increased  by  additional  physical  barriers,  upgraded 
plant  access  and  intruder  detection  technology,  expanded  perimeters  and  increased 
background  checks  on  our  employees.  The  industry  has  invested  over  $1.2  biUion  in 
these  improvements.  We  recognize  that  a  strong.  NRC-supervised  program  to  test 
these  defenses  is  in  our  best  interests  as  well  as  the  nation's  best  interests. 

Question  3.  You  testify  that  a  limited  number  of  loan  guarantees  would  be  needed 
to  build  the  next  generation  of  nuclear  plants.  To  what  level  would  a  new  plant  loan 
need  to  be  guaranteed?  100%?  How  muiy  plants  would  need  to  be  built  before  loan 
guarantees  would  not  be  needed?  Do  vou  think  concerns  about  loan  defaults  are 
warranted?  If  not,  why  not?  You  stated  that  companies  will  need  a  combination  rf 
financing  tools  and  tax  incentives.  Why  isn't  it  possible  to  provide  one  generic  solu- 
tion industry-wide? 

General  Answer:  Federal  loan  guarantees  are  one  of  the  forms  of  federal  invest- 
ment stimulus  judged  necessary  to  encourage  private  sector  investment  in  new  nu- 
clear power  plants.  It  is  not  the  only  such  investment  stimulus  necessary. 

We  Deheve  that  the  private  sector  and  the  federal  government  must  work  together 
to  develop  an  integrated  package  of  financial  incentives  to  stimulate  construction  of 
new  nuclear  power  plants.  Any  such  package  must  address  a  number  of  factors,  in- 
cluding the  licensing/regulatory  neks;  the  investment  risks;  and  the  issues  tiiat 
make  it  difficult  for  companies  to  undertake  capital-intensive  projects  such  as,  earn- 
ings dilution  during  construction  with  no  accretion  to  earnings  during  the  first  years 
of  operation  and  a  lengthy  period  for  recovery  of  capital  investment  under  existing 
tax  depreciation  rules. 

Such  a  cooperative  induatry/govemment  financing  program  is  a  necesaai;  and  ap- 
propriate investment  in  U.S.  energy  security. 

It  is  also  clear  that  no  single  set  of  finandal  incentives  works  equally  well  for  all 
companies  because  of  differences  in  company-specific  business  attributes  or  dif- 
ferences in  regulatory  status.  Specifically,  some  companies  may  build  new  nuclear 
plants  as  unregulated  merchant  plants,  where  others  may  build  them  as  regulated 
rate-base  projects.  As  a  result,  federal  government  policy  to  stimulate  investment 
in  new  nuclear  power  plants  should  provide  a  broad-oased  set  of  incentives,  accept- 
able to  the  financial  community,  allowing  companies  to  select  the  ones  that  best  suit 
their  particular  business  conditions  and  requirements. 

Construction  of  the  first  several  new  nuclear  plants  represents  a  unique  set  of 
risks  to  the  "first  movers"  that  will  build  them.  GHven  the  delays  and  resulting  cost 
overruns  experienced  by  some  of  the  plants  built  and  licensed  in  the  1980s  and 
1990s,  industry  and  the  financial  community  remain  concerned  about  regulatory 
and  licensing  risks,  Spediically,  these  would  be  delays  and  increased  costs  during 
construction  or  in  achieving  commercial  operation  caused  by  unnecessary  delays  at 
NRC  or  unfounded  court  intervention  in  NRC  decisions.  To  mitigate  these  risks  and 
ensure  access  to  debt  and  equity  capital,  companies  considering  construction  of  the 
first  several  new  nuclear  plants  (and  the  investors  providing  the  debt  and  equity 
camtal)  will  require  financial  incentives  to  achieve  financing  on  reasonable  terms. 

The  financing  challenges  apply  ij      '■■■'-■  '        .     .    ■ 
nuclear  reactors.  As  investors  gain 


The  tools  and  techniques  necessary  to  stimulate  investment  in  the  next  nuclear 
power  plants  in  the  United  States  will  vary  depending  on  pniject  structure  (single 
entity  or  consortium),  and  on  the  regulatory  environment  in  which  the  prcriect  is 
built  (rat«-hased  or  unregulated  merchant  plant).  Companies  able  to  develop  new 
nuclear  pow«r  nrqjectB  in  r^ulated  states  may  have  additional  fl^dbihty  and  op- 
Hooa  that  i  la  ^"■■''^pti'  fiwnfing  and  that  are  not  available  for  unregulated,  mer- 
chant pi  .  ' 
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enuoeot  should  authorize  a  limited  set  of  incentiveB  to  stimulate  iuvestmeut  in  U.S. 
eoMgy  secunhr.  "Hie  investment  stimulus  should  be  subject  to  an  overall  dollar  cap, 
and  sDould  allow  companies  die  flexibility  to  use  any  combination  of  die  following 
financial  incentives: 

1.  Production  tax  credits 

2.  Federal  loan  euarantees 

3.  Accelerated  depreciation 

4.  Construction  investment  tax  credits 

A  nmnber  of  companies  likely  to  build  new  nuclear  power  plants  prefbr  the  tax- 
related  incentives,  and  do  not  oelieve  loan  guarantees  and  (^er  forma  of  federal 
credit  authority  provide  them  the  necessary  financing  benefit,  or  represent  a  fea- 
sible finMnHng  approach.  On  the  other  hand,  some  companies  expect  that  loan  guar- 
antees will  enable  them  to  finance  the  first  new  nuclear  plants  as  highly  leveraged 
{Le.,  80  percent  debt),  non-recourse  projects,'  Since  it  ia  impossible  to  predict  at  Uiis 
n 1 — u ;._  _iii  u-  "c_. "  it  is  important  to  preserve  both  ap- 


Quettion.  To  what  level  would  a 

Answer:  A  100%  guarantee  of  t  , 

clear  induatn'  believes  that  a  federal  loan  guarantee  for  up  to  80  percent  of  total 
prqject  cost  (as  provided  for  the  Alaskan  natural  gas  pipehne  in  the  miUtary  con- 
HtructiDn  bill  by  the  108th  CongreBs)  would  be  sufficient.  This  would  reduce  the  cost 
of  dd>t  finanring,  and  reduce  the  first  project's  weighted  average  cost  of  capital, 
therd>y  improving  the  economic  competitiveness  of  the  first  project.  Absent  the  loan 
gnttrantee,  debt  and  equity  investors  would  demand  significantly  higher  returns  on 
uwir  investment  to  compensate  them  for  the  licensing  risks  associated  with  tiie  first 
Um  ncrw  nodear  projects,  which  could  compromise  the  project's  economic  competi- 


Aa  noted  above,  however,  federal  loan  guarantees  are  the  financial  incentive  typi- 
cally preferred  by  companies  operating  in  restructured,  deregulated  electricity  mar- 
bBta.  Companies  operating  in  regulated  markets  tend  to  prefer  other  forma  of  fed- 
eral inveebnent  stimulus,  such  as  tax-related  incentives. 

Question.  How  many  plants  would  need  to  be  built  before  loan  guarantees  would 
not  be  needed? 

Answer:  Financing  challenges  apply  largely  to  the  first  plants  in  any  series  of  new 
nuclear  reactors.  As  investors  gain  confidence  that  the  ficensing  process  operates  as 
intoided  and  does  not  represent  a  source  of  unpredictable  risk,  follow-on  planto  can 
be  financed  more  conventionally,  without  the  support  necessary  for  the  first  few 
prqjecta.  Industry  expects  that  loan  guarantees  or  other  forms  of  federal  investment 
stimulus  will  be  necessary  for  the  first  four  to  six  units  of  any  new  nuclear  reactor 

Do  you  think  concerns  about  loan  defaults  are  warranted?  If  not,  why 


Anaww:  Concenu  about  companies  defaulting  on  loan  guarantees  are  not  war- 
ranted. Hie  companies  interest^  in  building  new  nuclear  power  plants  are  not  con- 
■idaring  these  investments  in  order  to  fail:  They  intend  these  projects  \a  succeed, 
and  they  will  not  proceed  with  a  decision  to  move  forward  witiiout  being  convinced 
that  ttiey  have  a  nigh  level  of  confidence  in  cost  and  schedule  to  build.  The  federal 
inveatment  stimulus — whether  a  loan  guarantee  or  tax-related  incentives — is  de- 
signed stdely  to  offset  the  risks  of  building  the  first  several  new  nuclear  plants  and 
to  protect  companies  boxa  the  risk  of  hcensing  delays  or  court  challenges  over  which 

apanies  will  need  a  combination  of  financing  tools  and 

__.   .  jy  isn't  it  possible  to  provide  one  generic  solution  industiy-wide? 

Answer:  He  tools  and  techniijues  necessary  to  stimulate  investment  in  the  next 
nudear  power  plants  in  the  United  Stotes  will  vary  depentUng  on  project  stiiicture 
(si^^  enti^  or  consortium),  and  on  the  regulatory  environment  m  which  the 
Uioiect  is  btmt  (rate-based  or  unregulated  merchant  plant). 

luae  oi  these  variations,  there  is  no  single,  simple  incentive  that  will  stimulate 

' '     .  irf  the  next  new  nuclear  power  plants  in  the  United  States.  The  federal 

should,  therefore,  autjionze  a  portfolio  of  incentives  to  stimulate  invest- 


*elf  balance  sb«ef  Bniinring. 
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ment  in  U.S.  eaerey  security.  The  inveatment  atimulus  ehould  be  subject  to  an  over- 
all dollar  cap,  ana  should  allow  companies  the  flexibility  to  use  a  combination  of 
loan  guarantees  or  tax-related  investment  incentives. 

Question  4.  You  state  that  there  are  several  provisions  in  the  bill  that  would  make 
the  nuclear  fiiel  market  more  stable  and  competitive.  Do  you  support  the  establish- 
ment of  a  strategic  uranium  reserve?  Would  you  support  requiring  the  Departmeilt 
of  Energy  to  sell  limited  Quantities  of  its  surplus  uranium  into  the  market? 

Answer:  The  industry  has  always  thought  a  strategic  uranium  reserve  would  be 
a  way  to  hedge  against  a  disruption  in  supply  that  would  create  an  emergency.  Tlie 
indusb^  needs  predictable,  stable  markets  with  assurance  that  nuclear  me]  would 
be  deUvered  when  called  upon.  The  strategic  uranium  reserve  would  only  be  used 
if  a  reactor  would  fail  to  return  from  a  refieling  outage  due  to  lack  of  fuel,  which 
was  not  as  a  result  of  the  lack  of  planning  and  or  payment/cost  for  nuclear  fuel. 

The  Department  of  Energy  should  have  the  flenhili^  to  sell  quantities  of  ura- 
nium into  the  market.  However,  the  sales  cannot  result  in  adverse  impart  on  the 
market.  Therefore,  the  uranium  sales  provisions,  as  established  in  last  year's  energy 
bill  should  remain  in  this  year's  bill.  In  addition.  DOE  should  be  required  to  estab- 
lish clear,  transparent  procedures  for  sales  into  the  market,  includii^  timing  of  the 
sales. 

Question  B.  Do  you  recommend  that  Coiuress  take  action  now  with  regard  to  the 
radiation  standard  at  Yucca  Mountain?  What  action  should  be  taken  now,  if  any? 
What  do  you  mean  by  institutionalizing  the  repository  radiation  standard  as  a  mat- 
ter of  policy  that  applies  to  all  hazardous  waste? 

Answer:  As  you  know,  the  Court  of  Appeals  decision  identified  that  its  decision 
could  be  addressed  either  by  promulgating  a  new  standard  through  the  rulemaking 
process  or  through  legislation  as  was  done  for  the  Waste  Isolation  Pilot  Prcgert.  We 
would  also  note  that  10.000  years  is  the  standard  for  radiation  regulation  estab- 
lished by  the  International  Atomic  Ene^'  Agency  and,  in  the  United  States,  by  reg- 
ulation for  other  hazardous  materials.  We  understand  that  EPA  is  developing  a  re- 
vised draft  regulation  which  may  be  available  this  summer.  However,  we  are  con- 
cerned that  tlus  process,  including  potential  legal  challenges,  could  be  lengthy  and 
delay  the  program,  at  significant  cost  to  ratepayers  and  taxpayers,  with  no  resulting 
ben^t  in  appropriate  protection  of  public  health,  safety  and  the  environment. 
Therefore,  we  beheve  it  is  important  for  the  Congress  to  provide  close  oversight  of 
this  process  and  consider  legislative  action  to  assure  that  our  overall  policy  objec- 
tives are  realized. 

Question  6.  Your  fellow  panelist,  Mr.  Nayak.  characterizes  the  Price  Anderson  Act 
as  a  "special  taxpayer-backed  insurance  pdicy."  Are  taxpayers  required  to  subsidize 
coverage  for  nuclear  plants? 

Answer:  Taxpayers  do  not  subsidize  coverage  for  nuclear  plants.  Each  nuclear 
plant  is  required  to  maintain  $300  miUion  of  dirert  insurance  coverage  for  an  "ex- 
traordinary nuclear  occurrence"  as  determined  by  the  Nuclear  Regulatory  Commis- 

If  an  occurrence  causes  harm  in  excess  of  the  $300  miUion.  every  plant  in  the  cur- 
rent fleet  is  required  to  provide  retroactive  paymente  of  up  to  $100.6  million.  This 
amounts  to  $10.46  billion  of  retrospective  coverage  for  every  occurrence.  If  the 
amount  of  harm  exceeds  this  total  of  $10.46  billion  coverage,  then  Congress  is  re- 
quired by  the  law  to  determine  who  would  pay  the  additiontJ  amount. 

Price-Anderson  provides  the  lat^est  amount  of  privately  paid-for  collective  cov- 
erage of  anv  industry  in  tiie  nation  or  the  world.  It  is  no  fault  in  nature  and  the 
liability  will  be  determined  in  one  court,  ensuring  that  payments  will  be  received 
in  the  most  expeditious  manner. 

For  further  information,  we  would  like  to  submit  for  the  record  the  attached  NEI' 
Fact  Sheet,  "Price-Anderson  Act  Provides  Effective  Nuclear  Insurance  at  No  Cost  to 
the  Pubhc." 

Question  'i 
In  what  wi^B  do  you  currently  beheve  it  t 
to  improve  it? 

Regulation  of  Security 

NRC  imposed  a  new  Design  Basis  Threat  on  power  reactor  licensees  throu^  the 
issuance  of  an  Order  in  April  2003,  AU  licensees  were  in  compliance  with  the  Order 
on  or  before  the  required  implementation  date  of  October  29.  2004.  After  issuing  the 
order,  the  NRC  issued  guidance  to  clari^  the  Order  requirements  in  August  of  2003. 
NRC  revised  Uie  guidance  eight  times  through  Itlay  of  2004.  The  process  is  not  pre- 
dictable when  it  takes  a  year  and  eight  revisions  of  a  guidance  document  to  fin^y 
understand  what  the  original  Order  required. 
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il  Order  sUted  that  the  new  Heaga  Baaa  Tlireat  v 
again  «t  iriii^  a  private  secuii^  fonc  should  be  expected  ta  inutect,  onder  cuTreot 
'     r.  Hoimer,  the  NBC  atafF  givee  a  threat  briefing  to  the  Cod 
'   ■   '  "  g  wiH  oocm 


tbeB 

erina  ■  change  to  the  threat  The  nuclear  indastoj  needs  the  DBT  to  remain  stable 
to  aDow  tame  tar  training  secmity  ofBcen  on  new  strategiea  to  respcmd  to  the  new 
IfflTiaraed  is  April. 

If  the  NRC  bdieves  the  threat  environment  necessitates  an  increase  in  the  DBT, 
die  tadead  govenanent  must  take  actioo  to  mitieate  the  threat.  The  Cbainnaa  of 
dw  NBC  ia  on  racmiti  as  oajing  nudear  plants  nave  done  just  about  all  that  can 
be  opected  at  the  private  sector.  We  aff^.  NBC  should  not  assume  th^  are  the 
only  part  at  the  Peoeral  go?emment  that  is  providing  protectioD  of  the  natkn's  nn- 
dsir  power  plants. 

Another  (auntie  of  how  the  proceaa  is  not  predictaUe  is  the  iBSuancc  of 
advisoriea.  NBC  will  use  this  tool  to  advise  licensees  of  a  particular  inteTpretati<m 
at  a  aecurity  requirement  or  recmnmend  actions  lic^iaees  should  take  in  respcoise 

'     -    m  NhC  ma;  have  in  a  specific  area  of  oecuiity.  Ahbou^  they  are  just 

.   the   NBC   has   eqiectataMis   that   licensees   wiU   implement  the   rec- 
ion  or  adopt  the  interpretation. 

One  stdation  to  improving  the  Bituation  is  for  NRC  to  engage  the  industi;  up- 
firaot  befive  iimiiing  new  guidance  or  adviseries.  Eiarly  engagement  provides  toe  op- 
portuni^  to  understand  uie  problem  and  identify  unintenoed  consequences. 
Rtaetar  Ooermght  Procus  and  10  CFR  50  Reguiaiioru 

nie  NBC  revised  Beactor  Oversight  Process,  which  began  in  2000.  and  uses  a 
lisk-jnfonned  atgnifii-jTn--  determinatiDn  process  to  evaluate  inspectioo  findings. 
The  inqnctian  ravcess  primarily  assesses  hcensee  compliance  with  the  current  regu- 
lationi  and  tedinicsl  specifications,  which  are  still  largely  deterministic  and  not 
iuk-4nfi)imed.  Urns,  there  is  a  gap  between  the  oversi^t  process  and  the  r^;ula- 
diat  needs  to  be  closed  to  achieve  a  oommtm  safety  focus.  This  gap  also  leads 
~' '••^'-  ^  ^^  diverts  both  NRC  and  licensee  resources  to  matters 


md  policy  eihoitatimiB  to  codify  realistic  o 


ihatic  risk  assessments  and  40  years  of  (iterating  ez- 
perieaice.  Hie  agency  should  accelerate  its  efforts  to  make  the  regulations  tKem- 
■8l»eB  move  safety-focuac<L  A  step  forward  was  taken  in  November  2004  with  the 
Imiiiiiiii  of  10  CFk  60.69,  which  will  allow  a  more  safe^-focused  scope  of  equipment 
snitiect  to  the  NRCs  special  treatment  requirements.  The  NBC  neols  to  move  tor- 
mrd  with  it  revisitm  to  10  CFB  50.46,  which  will  improve  the  safety  focus  cf  NBCs 
trr*tnitii\  reqmrements  in  the  regulations. 
Nao  nuit  Licauiitg 

In  the  area  at  new  plant  licensing,  the  implementation  process  for  the  Part  52 
praeeas  ia  still  under  <tevelopment.  As  with  any  new  process,  there  have  been  unex- 
pected inqtlententatkn  problems.  Until  the  complete  Part  52  Ucensing  process  has 


Adjustments  and  lessons  learned  fitnn  the  first  three  design  certifications  are 
beim  incmporated  into  a  revision  to  10  CFB  Part  52.  This  revision  has  been  delayed 
ontir  mid-2006  because  the  NBC  is  unable  to  reconcile  public  nnnments.  "Hie  d^y 
'  ~ea  uneertainty  into  the  process  as  companies  b^in  to  make  dedsions  (m 
.  to  proceed  with  the  dev^opment  of  a  combined  constructicm  permit  and  op- 
licrase  application. 


eratinglicm' 

neear^ 

design  certaf 


I  issues  include: 

■  SldManlial  and  une^iected  variatiiHi  in  the  estimated  seismic  ground  modiwi  es- 
timates when  exercising  the  new  seismic  groond  motion  methodolo^.  lliis  vari- 
■Uib  in  the  licensing  and  design  bases  wiD  continue  for  the  life  of  the  plant. 
T1u>  nas  ma^  finanrial  imphcatioas,  raising  a  hi^  potential  for  major  modi- 
BcatiMts  dmmg  the  operating  life  oCW  or  more  years. 

*  Uneertain^  over  the  dMree  <rffinality  accorded  to  environmental  issues  in  a  oom- 
biaed  licensing  proceeding  that  were  reviewed  and  resolved  in  an  earl^  site  per- 
mit review.  It  is  uncertam  at  this  time  whether  a  mai<u-  portion  <rf^the  work 
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t  performed  at  the  early  site  permit  stage  would  have  to  be  repeated 
ibioed  licensing  stage. 
•  Emergency  Preparedness  development  and  the  degree  of  finality  accorded  to 
emergency  preparedness  in  a  combined  Ucenaing  proceeding  that  were  reviewed 
and  approved  at  the  time  of  an  early  site  permit.  The  industry  and  the  NRC 
are  stilt  working  on  this  issue  and  are  exploring  alternative  approaches. 
Until  these  issueB  are  resolved  there  is  uncertainty  over  the  financial  value  of 
seeking  an  early  site  permit. 

On  the  combined  construction  permit  and  operating  license,  the  industry  and  the 
NRC  are  working  towards  resolution  of  over  25  generic  implementation  issues  rang- 
ing from  format  and  content  of  an  apphcation  to  the  implementation  prtKess  for  sup' 
porting  a  Commission  determination  on  loading  fuel.  While  progress  is  being  made, 
there  will  be  continuing  uncertainty  over  the  combined  hcensing  process  unm  these 
issues  are  resolved  and  the  first  new  nuclear  power  plant  are  built  and  start  gener- 
ating electricity. 
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American  «»LS«-t,ita*-rt  MCmMy 

PetTolcuin  •idilngtai.OC  OKMm  PmWtrtJKICE) 

Institute  Tummm 


The  HoDor^le  Ralph  A.  Hall 
House  of  Rcprescntalivcs 
W»8hiiigton.D.C.  20515 

DearMr.HaU: 

This  is  in  lesponse  to  foUow-up  questions  contained  in  your  letter  of  Match  4, 2005 
related  to  my  tcstiinony  befare  the  House  Energy  and  Air  Quality  Subcimunittee  oo 
FdHiiary  16, 2005.  I  was  honored  to  testify  and  thank  you  for  the  opportunity  to  provide 
n>or«  information  and  to  clarify  some  of  the  points  1  made  at  the  bcariag.  API 
appreciates  your  continued  en<Hts  to  pass  comprehmsive  energy  legislation. 

In  re^KiDse  to  your  questions: 

1.  Did  EPA  i^jprovettte  Use  orMTBE  as  a  fiiel  additive? 

Yes.  At  least  three  times.  OnFebruary  23, 1979,  EPA  gave  a  "waiver"  under  Section 
21 1(0(4)  of  the  Clean  Air  Act  which  allowed  refinefs  to  add  methyl  lertiaiy  butyl  ether 
C'MTBE") to  gasoline.  44FR  12242(Mardi6, 1979)(apfffovioguptomMTBEby 
vdume.)-  EPA  gave  a  second  "waiver"  on  August  25, 1988.  53  FR 13846  <S^ember  1, 
1988)  (approving  up  to  I  S*/i  MTBE  by  volume).  In  lis  regulations  implementing  the 
1990  Clean  Air  Act  Amendments  ("CAAA"),  EPA  again  apjxoved  MTBE  for  use  as  an 
additive  in  gasoline  by  adopting  Ibe  waivers  previously  issued  by  the  Agency.  56  FR 
31154(Junell,  1991). 

I  note  that  the  &cts  conclusivdy  shov  that  EPA  knew  about  the  risks  of  gasoline  spills, 
rod  the  potential  threat  Oat  MTBE  posed  to  groundwater  if  gasoline  wk  spilled,  well 
before  Ccmgitss'  CAAA  in  1990  and  befme  EPA  promulgated  its  implementing 
regulations  in  1991.  (See  Attadnneid  A  for  mformalioii  about  early  govennnent 
knowledge  ofMTBE  and  potential  groundwater  impacti.) 

Moreover,  EPA  contiinied  to  "approve"  MTBE  after  the  CAAA.  Tlie  former  EPA 
IMrector  of  Oe  Office  of  Mobile  Sources  (rom  1 9S2-1994  has  testified  thM  even  after 
receiving  rcpoitt  about  MTBE's  potential  to  contaminate  drinking  water,  EPA  elected  not 
to  RiQove  MTBE  6ora  Congress'  winter  oxygenated  tixl  ("Oxy-Fuel")  and  refoiiaulated 
gasoline  ("RFC")  programs  because  "[I]t  was  EPA's  official  position  thai  MTBE  had 
been  tremendously  successful  in  ]nx>viding  healttuer  air  for  cities  across  tiie  country"  and, 
therefore,  "that  there  was  no  reason  to  curtail  the  [RFG]  or  [Ony-Fuel]  jsograms,  which 
bad  been  remarkably  successfiil  in  improving  air  quality  in  America's  cities,  or  to  cut 
back  die  use  ofoxygcnates,includii^  MTBE."  Dedaralion  of  Richard  D.  Wilson. 
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Pngnt*  24  (July  n.  200l)(on  fik  m 
Corp..  a  al  (Copy  aaaOted  ai  Anachment  B), 


Camiiaaiilia /or  a  Betttr  Em&enmaa  v.  Umocd 


TC  befare  and  afier  [he  Clean  Air  Act 


MTBE  wa*  approval  by  ^Am  a  liid  additive  m  1979.  Aiihegi^  below  in 
from  l9S6(o  1992.U5.  giidtne.ODiven^.contaiiiedapproxiiideiy  I  paced  MTBE 
by  vobntK.  Dunng  Ihii  lime,  MTBE  wn  idded  to  gaioliac  primarity  lo  replace  the 
octane  loft  became  of  ihe  phase-out  of  lead  in  gaioliiic.  However,  (bring  ihe  bte  I9SCK, 
wine  VITBE  oxygenated  gaultne  was  med  in  wcMcm  HAa  lo  coniiDl  carboa  moaoxide 
emisnonf  in  oM  weattier.  By  1990,  MTBE  wat  pmeM  in  atnot  25  peneK  of  the 
gasoline  Bsed  natMnally. 

As  Congreu  anticipated,  the  me  ofMTBE  in  gasoline  si^ficarily  iiKRMed  a*  its  Oxy- 
Fuei  and  RFC  piograns  went  into  eflect  beginniiig  in  Novemba  l992aod]aninry  I99S. 
Tespedively.  The  Oxy-Fuel  piogram  icqidied  that  gasoline  contain  2.1  pertenl  oxygen 
bywdghl(nMi^ly  ISpcTcentMTBEby  vohinie)in39cilies.  MTBE  acdxmied  lor  a 
two-thirds  share  of  Iheonygcnateoscdal  fee  bcginniiig  of  the  jHugtam.'  Ascanbe 
seen,  use  ofMTBE  in  gasoHne  increased  fiomappioniiiMtdy  1.4  billion  galloM  in  1992 
loahnott  2.5billiongalkinsby  1993.  The  RFC  progtam  lequifed  2  peitcnt  oxygen  by 
weight  in  every  gallon  of  RFG  (ttiitslating  into  toaghly  1 1  percent  MTBE  try  volume). 
With  both  ibe  Oxy-Fuel  and  RFG  piogianw  in  fiiH  swing,  hlTBE  use  in  gaMline  reached 
a  pc^  ofrou^ly  4.0  billion  gallons  in  2000. 


0 

* 

MTBE  Um  h  U,S.  SMoRne,  19H  ■  2004 

(SourcM-  1986-1901.  OaWitt:  1992  -  2004.  EHVDOE) 
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3.  Did  API  oppOM  tbe  (edcnl  oxygn  mmdMe  in  Um  1990  Dem  Air  Acl  AmemfaBCOts? 
If  so,  why? 

Yes.  The  AoKrinnPetnrfemilDsiituierAPnoMsutattly  opposed  (be  RfG  oxygen 
nundilepMStdbyCaatiessaBpaitartheCAAA.  API  objected  K)  Congtets  pRsaibing 
the  fcnnut*  for  gasolise,  mcluding  pnticidnly  die  oxygen  rcquirtnKnt.  ntbei  thaa 
allowing  refinos  to  deiomine  tbe  most  appropriilc  mdhods  for  aclucving  dean  tir 
objectives.  Tbe  oxygen  coDlodstandird  for  RFG  in  c£EKtdict«>«siRCtpe  for  gasoline 
■nd  greatly  de<^ea*es  triiiKTs'  flexibility.  PcrtbnnaiKC  standatds  provide  much  gt«aief 
flexibility  but  still  result  in  cleu  bunting  gtsolioe. 

4(i)  On  tbe  issue  of  boutique  fiKls,  would  numdating  additional  Aid  spedficUitm 

'^ftr'-  "'*— '  "^t*"  "T"''"e  It^  ntygrralf.  rw|irifBmi-iil,  imwcMMnly  wninilW^MB  Ate. 

supply  maikets  befim  all  (he  bets  ai«  Imown? 

4(b>  On  tbe  issue  of  boutique  foels,  would  repeal  of  the  oxygenate  requiiement  help 
alleviaie  Qic  boutique  Aiels  (rtieai»aeoon7 

BoUique  fuels  result  when  a  muque  sM  of  fuel  ^wcificalions  aie  itquircd  in  an  nca  thai 
Um  acts  that  vca  ^mt  from  suirouoding  geogi^ihic  areas  saved  by  Ibc  same  stq^pty 
mmI  distribution  sy:^cni(s}.  Boutique  fiKls  don't  cause  supply  proUems,  but  wbcn 
<&iq)tions  in  supplies  to  Bi  area  with  a  boutique  fiid  occur,  they  are  cxacabated  by  the 
ha  Uie  fuels  from  the  sutrounding  areas  msy  not  be  usable  in  the  boutique  fuel  area. 

Rqieal  of  the  nny^HMHB  H-quinment  would  hein  militate  ibe  boutique  fiiels 
phmcaneoon.  AtRimarycanseoftbcptolifeniionofsiateliielrequiitraentsis tbe2K 
oxygen  content  requirement  forieforainlated  gasoline  (RFG).  Many  stales,  having 
dctemmied  a  need  lor  etnisoMis  rediKtioiis  frmn  fiiels,  cbose  to  put  b  plac«  their  own 
unique  fuel  progranis,  nther  than  SFG,  to  avoid  the  additional  cost  of  RFC  with 
oxygenates  and,  as  concems  regarding  MTBE  in  groundwater  have  grown,  to  avoid  the 
useofMTBE. 

bidividual  states  such  as  Califbmia.  New  Yoifc  and  Cotmecticut  have  enacted  MTBE 
bans  that  went  into  effect  in  2004,  and  many  otiiei  states  have  proposed  MTBE  ban 
l^isIaticHi  as  well.  This,  combined  with  the  federal  RFC  oxygen  requiientent,  wilt 
itquHC  the  producticm  of  yet  anoiber  ^ecialty  gasoline,  m  ultra  low  volatility  gatoliae 
bkodstock  to  be  blended  with  elhanol  at  the  tenninal  to  produce  RFC.  This  couU  fatthet 
addto  Ibe  patchwork  of  fiicls  requirements  across  states  that  could  finlltef  coostrain  tbe 
distribution  system.  In  addition,  it  will  likely  result  in  an  inefBcient  use  of  etfuno), 
fining  it  into  every  gallon  of  RFG,  and  requbing significant  volumes  of  ethanol  lo  be 
transpoilea  to  the  East  and  West  Coasts.  hadd>tion,asthenund>cTofitate>>llowingtbe 
continued  use  of  MTBE  shrinks,  MTBE  blended  RFG  becomes  more  and  mme  oTa 
boutique  fuel  as  well,  particularly  if  states  limit  MTBE  use  on  apUcbwork  tMsis,  as  is 
currently  happening  on  Oie  US  east  coast. 
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API  supports  Ihe  package  of  tuelt  provisions  in  HR  6.  the  energy  conference  report  from 
2003.  Those  provisions  would  repeal  the  RFG  oxygen  content  requirement  and  require 
an  orderly  phase-out  of  MT6E  nationally.  Such  legislation  would  mitigate  the  boutique 
fuels  problem  by  reducing  state  incentives  lo  require  their  own  specialty  fuels.   It  would 
assure  an  orderly  phase-down  of  MTBE  nuionally  instead  ofa  state-by-scate  approach 
that  would  result  in  3  patcbwMk  of  tiiel  requirements  across  states  if  the  status-quo  is 
maimained.  It  also  calls  for  the  establishmmt  of  a  renewable  fiiels  standard  ("RPS"). 
TTk  RFS  does  not  require  renewable  iiielG  in  every  gallon  of  gasoline  and  includes  a 
credit  banking  and  trading  program  that  will  allow  mtewable  Hiels  to  be  used  whoe  it 
makes  the  most  ec(»iotnic  sense.  In  these  ways  the  number  ofspeciahy  fuels  Is  kqtt  to  a 


The  bill  also  requires  that  EPA  and  DOE  study  the  impacts  ofboutique  fiiels  and  make 
recommendations  to  Congress  to  fix  the  problem.  In  addition,  the  bill  directs  EPA  to 
consult  with  DOE  in  granting  waivers  to  states  for  specialized  fuels  (Section  21  l(cX4KC) 
of  the  Clean  Air  Act).  This  padtage  of  fuel  provisions  would  cause  a  nkonber  of  changes 
to  Ihe  supply  and  distribution  of  fuels.  It  would  be  prudent  to  wail  for  those  changes  to 
take  place  before  mandating  additional  fiMl  specification  changes. 


(Oiiginal  signed  by  Red  Cavaney) 


Chaitnun  Joe  Baiton 

Rq),  Rick  Boucher 

Rqi.  John  Dinged 

Bud  Albright,  Eangy  md  CramtKrce  Committee 

Retd  Stuntz,  Bne^y  and  Ctxamenx  Committee 

Elizabeth  Stack,  Office  of  Chainnaii  Hall 

Becky  Colonai,  OfSce  of  Rq).  Boudter 
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ATTACHMENT  A;  COVBRWMENT  KNOWLEDGE  ABOUT  MTBK  AND 
GBOUNnWATER  PMOR  TO  AMENDING  CLEAN  AIR  ACT  IN  1990 

Then  is  unple  evidoKe  IhU  EPA  had  knowlEdgeof  MTBE'i  solubiliiy  (and  olher 
chtnctencbcs)  in  the  19801,  kHigbcforeilq^iTovedMTBEfiwIheOxy-Fuet  and 
lise  programs.  Hi^li^iU  of  that  evidence  are  set  forth  below. 


May  23, 1986        EPA  intra-branchmcniomidDindiscussesdbcovciyofMTBE  in  wells 

inNJtndNH. 

Oct  31, 1986        Based  on  prior  experience  wilh  MTBE  cwiUminalion  of  groundwaler, 
EPA  adds  MTBE  to  priority  list  for  chemical  &le  and  bcattfa  effects 
testing  under  Toxic  Substances  Cwitnil  Ad  CTSCA"). 

Nttv.  1986  PeterGanctlandMarcclMoreauofMaiiK'sDepaitnienLof 

Envir«iiinenlal  ProtecliDn  present  papa- entitled  "MTBE  as  a  Ground 
Water  CantaminaBt"  at  Ihc  National  Water  WcU  Association/ 
Amencan  Petiolctun  Insliiutc  Confdvace  on  Petrokutn  Hydrocaitwos 
and  Organic  Chemicals  in  Ground  Water.  Paper  ccmcludes,  inter  alia, 
diat  MTBE  (1)  is  moT«  soluble  in  gnMiulwater  than  other  gasoline 
convonents.  and  ^2)  creates  laate  and  odor  proUems  in  drinking  water. 

DeclL1986  ^A  i^iresenlative  (Dr.  BeibAndenoii.TSCA  Program  Direclor  for 
MTBE)  speaks  with  Garrett  and  Morcau.  Ganett/Morean  infiHm  Dr. 
Anderson  thai  MTBE  is  more  soluble  in  groundwater. 

FA.  26, 1987        EPA  publishes  I^afl  Final  Technical  Suppott  Document  od  MTBE, 
which  states  that  MTBE  released  fiom  undeiTtnmd  stmage  tank*  wilt 
reach  groundwater  faster  than  other  ^aalioe  wm^onaOa. 

Apr.  6, 1987       £PA  menMraodum  fhun  Bedt  Andctsm  to  Joe  Mereoda  alitled 
'TMvitioo  Director  Bnefing  for  MeOyl  tert-Butyl  Ether  (MTBE}," 
Sianmari2cs  concerns  regarding  MTBE's  chaiacteristics  in 
.    .         poundwater. 

Mfi'Ji  1987  EPA  inlr>-hiaDGh  memorandum  states  that  increa«ingrtport»of 

MTBE  io  grouodwalcT  are  a  "m^or  conGcm." 
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Aug.S,  19ST  ^AraivtnoUbriefiiijIbrsUfrinenibenofSmRteCoinniiiUem 
EnvBonmental  and  Public  Woilu  [«gMding  usting  of  MT6E  under 
TSCAS4.  MTBEgrouidwMeriKuesaKdiscBifed. 

Aug.  7, 19S7        ^A  inenionnduin  fitioi  Jotqih  J.  Merenda  to  loaeph  A.  Cotntvo 
entitled  "Mediyl  Ten-butyl  Ettict  in  Drinking  Water,"  addressei  the 
itwci  suiTOunding  the  chancteriilici  wd  lanediation  of  MTBE  in 
groundvmer  and  attaches  a  copy  of  the  1986  "Ganett  Report." 

Sept  S,  1987 


Oct.  6-7, 1987       Seminar  on  'Underground  EovinrnneetcJ  an  UST  Motor  Fuel 

Release"  sponsored  by  the  EPA  Hazardous  Waste  Engineering  and 
Research  Laboratory  Release  Conliol  Board,  discusses  cleanup  of 
gasoline  containing  MTBE,  TBA  and  oflMT  oxygetules. 

Jan.  12, 19Sg         EPA  addi  MTBE  to  first  DWPL  under  Safe  Diinking  Water  Act 

''[b]ecauseofthepotentia]forwtde^readccnlamination."  (S3  Fod. 
Reg.  1901). 

Mar.  31, 1988        EPA  issues  final  rules  and  regulations  under  FSTRAC,  incloding  a 
Testing  (Consent  Order,  stating: 

"^PA  has  an  additional  concent  about  MTK  contaniinatian  of  ground 
water  ..  ,[T)herq)idgrowtti  in  production.  Iran^iott,  and  use  of 
MTBE  will  probably  contribute  to  an  increase  in  incidents  of 
cmitainiMlion . . ,  MTBE  is  relatively  tnUer  soluble . . .  compmed  to 
other  gasoline  ctHnponents." 

"Hus  solid>ility,  coupled  with  die  bet  thai  u  estimated  35%  of . . . 
DOD-(aini  underground  storage  motor  fiicl  tanks  would  not  pass  EPA 
tightness  tests,  indicates  the  potential  gniuad  wattr  contamination 
proUem."  (53  Fed.  Reg.  10392). 

Apr.  1988  EPA  OfHceof  USTs  publiAes  Xlesiup  of  Releases  ftom  Petroleum 

USTs"(E7A/53(VtJST-8S/001),  a  campreheosive  report  reganling 
groundwater  cleanups,  thai  hi^lightsMTBE  in  levenl  aecttans, 
nwntianii^  its  increasiflg  use,  it*  M^  soliAiKty  in  ponndwater  aad 
Oie  likelihood  it  will  produce  larser  phmes  of  contaniitWed 
gro«ndwaier  thai  odie(gaw>line  constituents,  tile  paper  also  contains 
a  "case  study"  on  an  MTBE  cleanup  in  Rockaway,  New  Jersey. 

On  Ftbniarv  2. 2001 .  Thomas  SchnJien  was  deposed  in  Soufli  Tahoe  FiAlk  militv 
DtlHict  V.  ARCO.  el  al..  an  MTBE  case  dien  pnding  in  Califomia  Siqierior  Court,  (San 
Fraocitoo).  Fnmi  af^noxintateJy  1987-1992,  Mr.  Sdnvben  hwl  worked  in  EPA's  OSice 
of  Underground  Stoiage  Tanks  where  be,  Initr  oAa,  participated  in  die  agency's  efibits  to 
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drtHqxlMediindcigrouDditongetaaktegijUtiens.  Mr.  Schnboi  also  wm  a  menibo  irf 
an  tgpKy  poup  ctwrged  with  reviewing  and  analyzing  Ibe  diffcKOt  ratygenates  Ihal  woe 
beinf  axaHatd  by  EPA's  Office  of  Mobik  Souses  to  indusion  id  tbe  Oxy-Fuet  and 
RFG  progMW.  Mr.  Schmben  leslificd  that  EPA  was  well  awaie  of  Ihe  solubility  and  . 
odwt  characleristics  of  MTBE  (and  the  other  oxygenates)  well  before  passage  of  tbe 
CAAA  end  tbe  agency's  ptomulgBtion  of  leguUlions  BRiroving  MTBE: 

Q.        Tbe  diird  imc  that  you  identified  was  be  involvement  of  the  Office  of 

UDdergroundSlorageTankswithlbedevelopnientofdieoxygcnateiiile.  What 
do  you  intend  to  testify  1o  on  Ibal  issue? 

A,        The  OfBce  of  Underground  Stoiage  Tank*  examined  Ihe  issues,  we  woe 
requested  to  examine  die  issues  related  to  oxygenates  and  bow  that  could 
potentiaOy  impact  our  program  and  we  re-examined  our  program  in  light  of  Ihe 
expericiKe  we  htti  gained  in  tbe  intervening  couple  of  years  of  iit^lcmentation 
and  we  identified  potential  threats  to  ptjundwater  (hit  could  arise  out  of 
oxygenates,  particularly  MTBE. 

While  we  started  out  considering  a  variety  of  oxygenates  when  we  were  woridng 
in  coopenlion  with  the  Oflice  of  Mobile  Sources,  by  tbe  end  of  Ibe  period  when 
we  weie  woitdngon  the  work  groiqi  with  them,  it  was  clear  that  MTBE  was  tbe 
oxygenate  of  cbCHce  and  that  we  raised  to  the  administratoc's  atlentkHi  those 
potoitial  impacts  to  groundwater.  Those  inqtacts  were-consideTed  in  final 
^proval  of  the  rule. 

Sdmiben  Transcript  78:3-79:4. 


We^looked  at  the  niobilily  and  tbe  threats  to  groundwater  of  the  oxygenates.  They 
all  were  highly  soluble,  highly  mobile  and  we  discussed  that.  And  then  we  looked 
at  whether  that  would  have  an  impact  on  human  health  and  the  environment,  thai 
solubility,  you  know,  and  the  charactcriBtics.  Once,  if  a  release  were  to  occtu, 
would  that , . .  have  an  aflecl  on  himian  health  and  Ihe  enviroiuncnL 


SclmUMn  Transcript  148:13-16  and  150:10-19. 


We  did  say  in  terms  of  tbe  mobility  and  the  persiitence  and  Ihe  difficulty  with 
cleanup,  that  oxygenates  were  likely  to  be  more  posistcnt  in  the  environment  m 
would  likely  spread  bulhcr  fiom  a  lank  release . . . 


T>-anscripl  152:1-6,  10-19. 
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On  fctaidt  8.  iOOl,  MMcel  Uema  vat  dqxwed  in  the  SouOi  Tihoe  Ihiimion.  HetiM 
testified  llMt  EPA  was  aware  ofMTEffi's  rilegnl  solubility  and  other  divacteriitics  long 
beioic  passage  of  IhcCAAA  and  pramnlgation  of  EPA'i  implementing  regnlatiori 
approving  MTBE: 


A.  ...  In  the  documentation  Ihal  I  have  reviewed,  the  date  would  have  been  in  late 
1986,  wbmihe  EPA  penonnel  became  aware  oftbeMunepqiei  published  by 
Peter  Gairetl,  royidf  and  Jniy  Lowiy. 

Moreau  Trwacr^t,  452:21-24, 453:6-9. 

Q.  With  regard  to  the  mobility  ofMTBE  as  a  contaminant  moving  in  gnnindwata, 
when,  in  your  opinion,  did  the  EPA  learn  that  MTBE  was  mote  molnle  thanihe 
odier  cottstintenta  in  gasoline? 

A.        From  the  records  Out  I  have  reviewed  or  the  documents  ttial  I  have  reviewed, 
Iboe  are  indications  that  certain  members  of  the  EPA  had  read  or  knew  of  the 
pqier  Dtu  Dr.  Garrett  and  myself  and  Jerry  Lowry  had  written  in  Hk  fall  of-  (all 
and  eariy  winter  of  19S6. 

Uareau  Transcript,  469:20-23, 470:2-7. 

Q.        With  regard  to  (he  difficulty  of  remediating  or  cleaning  up  MTBE  as  a 

poundwater  contaminant,  wha  is  your  understanding  of  when  EPA  first  learned 
of  that  characteriGtic  of  MTBE7 

A.        ...Dinkutty  of  remediation,  that  wasdiscusscd  in  the  Mainepaper  (1986). 

Moreau  Thnucripl,  471:9-12, 


Q.  With  respect  to  odot  and  taste  thresholds  of  MTBE,  when,  in  your  opinion,  did 
the  EPA  first  know  that  MTBE  had  an  odor  and  taste  threshold  which  was  lower 
than  the  other  constituents  of  gasoline  when  il  was  acontuninant  in  groundwat^ 

A.        I  have  no  idea  when  they  mi^  have  first  known  about  that.  That  was  a  topic  diat 
was  discussed  in  our  paper.  [EPA]  knew  about  the  paper  in  the  fall  of 'S6.  If  they 
read  the  whole  paper,  then  they  might  have  learned  of  it  IbeiL  They  could  well 
have  known  about  if  before. 

Moreau  rmflsm>(.  471:22-472:2. 472:4-9. 
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nt  Htttt-oM « fttitmmn'  —naijii 


The  Honorable  Ralph  Hall 

Chainnan 

Energy  k  Air  Quality  Subcommittee 

2125  Raybuni  House  Office  Building 

U.S.  House  of  Representatives 

Washington,  DC  20515 

Dear  Chainnan  Hall: 


Should  you  or  your  coDeagues  need  any  additional  infonnation,  you  can  contact  n>e  01 
Mark  R.  Stover,  director  of  govemment  afWrs  &  media  relations  for  the  National 
Hydropowcr  AsaociatioD . 


James  H.  Hancock,  Jr. 

Chairman,  Legislative  Affairs  Committee 

National  Hydropower  Ai 
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REPLY  OF 

jm  HANCOCK 

(NATIONAL  HYDROPOWER  ASSOCUTION) 

TO 

CHAIRMAN  RALPH  HALL 

HOUSE  ENERGY  ft  AIR  QUALITY  SUBCOMMIITEE 

FOLLOW-UP  QUESTIONS 
FEBRUARY  16,  3005  HEARING 
ENERGY  POUCY  ACT  OF  aoos 


Tbe  claims  of  due  process  violations  have  Sargely  revolved  around  the  tiial-type  hearing 
provisions  of  die  bill  NHA  disagrees  with  claims  that  due  process  rights  would  be  violated  I^ 
the  Energy  Policy  Act  0/3005  because  eveiy  owmttinity  or  right  that  non-^>plicant 
stakeholders  possess  under  today's  licensing  process  will  remain  unchanged  "by  the  Energy 
Policy  Act  0/2005.  Non-applicant  stakeholders  will  still  be  able  to  challeDge  Gnat  license 
dedsions  and  agency  actions  in  a  federal  appeals  couit.  Moreover,  non-a^^licant  stakeholders 
win  have  participatory  rights  in  each  of  the  processes  created  l^  the  bill's  I^^dro  licensing  lefbrm 
language.  Nothing  in  the  bill  prevents  non-applicant  stakeholder  from  off^g  alternative 
conditioos,  just  like  the  license  applicant,  and  nothing  in  the  bill  prevents  non-^pUcant 
stakeboldns  fcam  requesting  or  participating  in  the  trial-type  hearings  on  disputed  issues  of 
material  bet 

E^undamentally,  the  purpose  of  the  Due  Process  Clause  is  to  ensure  that  individuals  are  not 
subject  to  arbitrary  governmental  deprivation  of  rights.  Due  process  first  requires  that  there  be  a 
right  that  is  being  impinged  upon.'  In  the  contextofanagencyaction,  tbe  Due  Process  Clause 
has  been  nanow^  applinl.'  The  courts  have  held  that  the  agency  must  be  d^riviog  an 
individual  of  an  interest  in  life.'  liberty,'  or  'property.'  And,  each  of  these  Jnteretts  has  been 
narrowly  interpreted.  Moreover,  the  U.S.  Supreme  Court  has  drawn  a  distinction  between 
property  rights  in  the  traditionat,  black  letter  law  sense,  and  a  benefit  or  entitlement.)  Only  in 
very  limited  drcumstances  is  a  benefit  or  entitlement  provided  with  protection.  In  tbe 
hydropower  licensing  context,  olber  parties  do  not  have  a  property  interest  as  the  Supreme 
cimrt  has  defined  it. 


'  MathaBv,eiifr)ifac.4Mt>.S.3i9.33g(i976Xno(iB(aiMdKpRica>firaK(]nii«eDBMtnlioaof'ilwprivM( 
hilcrat  dm  wS  bs  ^iKtail  by  flia  oScnl  ■cliaii'^ 

■  FOTenavk,<D[;.£snfjDltawnu.Shaivhnaiv,33§U.S.s3T(iMO),tlw3i>pniwCDnitbiUQistih((>B« 
FiocMi  Ctaoav  did  Hi  fpply  to  tbe  dedikff  nude  by  in  bnmliritkpn  officer  «>bo  do^ed  eittzy  intD  Uw  IJ.S- of  A 
foieip^boiii  ipo—t  of  « tIA  (TicHimL  AMun^tbeiavicenwi  would  hnelodHngebetMcenbeiiiiieiiinced 
AnnU  90BH  V  bb  oiniT,  Aa  Coon  bdd  dui  rin  I>M  Procsu  OiiiK  lUd  no)  apiily  b«uK 

■  Tha«BctwaS«|M*iiwCnrtis*Mthii(u*cdticilloiinderiCuidingtheCoiin'>iiitetpntMiiBii^dMD^ 
aaaM-GBUbetvB.KWV,3^U.S.  154(1970)  and  MoAeuitvEldnitoe,  414  ".S.  319  (t77«J.  A  ftdl  dncuiisn  of 
■biCfBlBlioaafdniiroccHltblfmdIbeicopcof  Abpqn.  An  mriJml  din  iwlwi  it  COBMIbhI  hi  Kkkato  J- 

PimCa.  Jt.,  AOWHOTMTTVE  I>lr  T>EJITISEH9.1  -  94  <4~  Ed.  2001). 
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NHA  Rqity  to  Ouinnui  H«D 
EimiiaMkyAitcfaoos 

Moi«ww,OD^wfa«t<flierew»DtmitTktuiB«ddepriv«tk)P»p«)cediitildneproc«38itquOT^ 
When  k  it  ■  ptdky^Msed  deprivMxw  of  ■  diss,  no  pnNxdot^  diMpnxen  w  leqoindtqr  the 
ageng'.*Tbeoooit3  hjn«  bdd  that  when  thk  occon,  the  ckts  has  (be  ^otectloa  (rfdw  polkicil 
proecM.  It  b  OM  <tf  thk  pd^tial  ^ooen  tb«t  the  Admioistiathe  Pioeednre  Aa  amae,  triikk 
pcoridia  pTaceABdaa%uatdB  indie  ntnationa  not  protected  br  Iks  Due  hoeeaa  Cfaoae,  Ae 
li^iriMnliinllij  iiiiiiriiiiiifiilaltiniiiw  ninlhri  nnn  apphnnt  itiVrlmlrVrpniiiinfTniHnnt 


Tlte  triat-^pe  heaiing  piovinoia  contained  in  the  Sierj^y  ftilHll  Act  0^2005  do  Dot  depiive  ai^ 
petscn  (»  nitity  of  it>  doe  pnXKSt  dibits.  11m  pioviaioos  do  provide  an  ai^licaiit  wiOi  the 
(^ipcftiini^  to  enaure  that  mandatoiy  condilioiM  aie  bated  on  venfidile  beta.  However,  Oie 
r^^  to  leqaest  fliis  evideirtiary  bearing  i»  a  right  that  will  be  Eranted  by  the  sttfute,  not  fay  the 
QmttitiitioD.  This  11  a  pollordeiasioii  made  by  Congress -that  the  ^iplkant^Kmld  have  Ae  - 
diSt)!  to  dtdenge  and  ven^  6ie  bKts.  ind  (Kdr  the  &cls,  on  vdiich  coodhiDns  are  ptonised. 

Wlule  the  bSl  i»ovides  die^ppUcant  wiA  the  afBnnativc  [^it  to  request  such  a  hearing, 
DOtUotpiaidMs  anotiwr  entity  frtnn  requesting  a  hearing,  or  (torn  paiticipaling  in  the  beariiig 
ilaA  Bwn  if  the  provisioas  did  exdude  other  patties,  fills  wonld  not  violate  doe  process  ri^ls. 
In  nuny  inotanees,  fte  pafty  dut  is  Icsins  the  [Hcq>eTt)>  right  or  entitlement  has  a  liglit  to  a 
blaring  vdiile  other  potoitially  ^ected  parties  do  noL  lias  distinction  is  provided  for  in  both 
tiv  Comal  Zone  Management  Act  (CZHA)  and  the  C3ean  Water  Act  (CWA). 

a  1456  of  the  CZMA,  >  license  apjdicaQt  DHtst  provide  cntififatton  that  die  actinQr 
ite's  coastal  managamentirfan.  The  state  moat  provide  a  ccwconesice  with 
:  statute  psovides  the  Secvetaiy  of  CmniBerce  wid>  the  ritility  to  ovorkle  die 
slale'seoaciurencefM' lack  tbeteof) 'on  his  own  inaiitiveM  upon  «iq»ealbv  the  appbcanL' 
Snidailr,  Sm  apiiliiant  is  given  a  sptdfic  li^t  to  appeal  in  die  issuance  of  a  Sectioo  404  ponit 
imderttieCWA. 

The  regnlations  issoed  by  the  Army  Corps  of  Enginecn  in  3000  (33  CFJL  331)  provide  an 
'affECted  p«F^  with  the  ri^t  to  an  admiuistTatrve  aiqieal  of  ctaiditions  inqnaed  DD  the  404 
pomk.  An  affected  party  is  ddioed  as 'a  permit  iq^licant.  landmnter,  a  lease,  easemoit  or 
<iptioD  bolder  (i.e..  an  iiidividuid  who  has  an  idei^fiaUe  and  substantia]  lesal  interest  in  Ae 
prtqierty).  "This  rij^  to  request  an  tfipeal  conference  is  not  granted  to  other  parties. 

ninl^,  &e  fnergv  iUit^  Act  0/2005  does  not  affect  any  party's  ahib^  to  appeal  nr  seek  TcvisH 
a  final  lieeate  in  Federal  Appeals  Conit.  Iheie  is  no  deprivstimi  of  pnpec^  nBtQ  the  hceoM  is 
actual^' issued  and,  at  that  time,  any  interested  party  may  appeal  it.  The  ttisttype  beatliig 
contained  in  the  ImD  is  an  interim  review  <rf  the  &ctnal  basis  on  whidi  oondtboos  are  based.  It  is 
not  the  final  ded»oiL  It  is  not  used  to  disBenge  ageocy  dectsioDS  or  actioiis.  ThcRibM,  these  is 


(■sislMonm 

Oiaigao.^itiiht,^VS.tji.x»s(i<tSAh'i«oaiodaa.,i.BMjkdakaa,4aaS3ii9oiluiicSt.i9riy.l»^^ 
nMti40nB|i).AaBmlf,i4F^i33(a^Clr.i994).  , 

*  Worilnailifcuhi  ■a;iMlptBWttipal«M.Et[ii»lpf<>Metiiini»aBii«thstdsaeibtlitMEJtiMily.  Tbe 
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WHA  Rtp^to  Chdnwn  tUB 
EatrgyfoScyAcl«floos 

«i  viobtion  of  dnc  piticen  by  gcaiitiiis  tbe  qiplkut  thb  r^t  to  ■  tiid-t]i«  heariiig,  but 
other  pwtia,  u  aome  have  suggnted. 


InpM?  Houi  many  timts  during  ^nlkeTtsingproetst  does  At  public  have  ir^iut?  Please 
dtseribt. 

No,  the  bin  does  not  limit  puUic  mpnt.  Ncai-«iq)1icint  ilakehrideis  (indailiiig  ageadea.  Tribes, 
iiidm<faab,  and  pul^  kterest  groups)  (d^  ■  meaoingfbl,  hnprntaiit  Hid  active  nde  in  tixlay's 
liyinp(Mtih>xnaBgvf'>'''^Tit'Bn^gyPolksAat^aoos*ilOaotia»Bfyia.ytit»Bteot 
dlnrinlA  Ibew  freqiMot  andfiiS  paiticd[mtion  oppcMtuiutte  in  ibc  lioaidng  pro^ 
soggeftkn  m*de  V  the  of^Mients  of  die  Energy  AWicy  Ad  q^aoQ5  dut  ttis  bill  exchides  or 
Hmils  Dcoi-anibcain  itakeholdcn  from  participating  in  the  ticeorins  prooeas  ^nons  die 
impoitMit  role ftey^eaenByiAq'-whidiftialegidatioo  folly pTMervea -and Mi  to  recogniie 
the  additiotiat  <q)pCHtiinities  that  this  bill  affords  non-applicant  stafcriiolden.  In  diort,  tlw 
hydn^owa- bceiuing  proceu  win  continne  to  serve  at  the  most  pid^  and  indusive  process  for 
the  Ueenniig  or  pennitting  of  a^  energy  source. 

Today's  pTDCess  pixTvides  mnv4ppUcaat  stakeholdeta  at  least  twelve  oppottiintliet  to  participate 
in  Ae  Ikensing  <k  hydro  projects,  and  lo  Influence  conditions  prt^MMd  by  federal  resource 
^endes.  I  submit  to  the  Subconunittee  two  attadied  documents  to  dtls  letMr  that  highlit  the 
current  nrie  of  non-a[^1icant  stakeholdaB  in  FERCs  hjdropower  licensing  process,  and  how 
ttiat  role  win  remain  lUKhanged  if  die  Energy  Policy  Art  of  2005  is  adopted 

If  a  non-applicant  Btakdxrider  brieves  dut  an  agency's  ooaditkin  Is  inadequate,  it  may  sed  an 
■dtninistiative  rdiearing  at  PEKC  to  strengthen  the  eonditioD.  Ibouf^  FERC  is  poweriess  to 
modify  agoKy  conditicras  it  the  applicant's  request,  it  has  full  auQiorify  to  oqnnd  npon  these 
licBiang  requiraiKnts  at  the  request  of  ■  non-ap^icant  stakeholder.  In  additicMi,  nOQ-appKcant 
stakeboUen  have  the  ability  to  challenge  agettq' dedsioDS  hi  fedenl  appeals  court  once  ■  final 
license  is  issued,  llie  £iei^  Arfiqf  i4ct  q^MMj  does  not  alter  w  remove  these  oppOTtunities. 

Forthenoore,  the  triO  vranld  create  additiMid  pirtidpatoiy  opportunities  for  non-apidicant 
slakdioUers.  llie  Un  qiedfic^  provides  diat  these  ttakehtddeis  may  offs  alternative 
mandatray  condttioDS.  And,  nothing  in  the  Inn  excludes  diese  std^diolderB  from  participating  in 
die  trial-type  hetfings  that  mqi  be  hdd  widi  leqiect  to  disputed  innes  of  material  foct. 

In  snmmaiy,  nothing  in  the  tnll  would  eSed  die  multiple  opportunities  that  non-applicant 
stakdtcddeis  currently  have  to  particqMAe  in  die  bcensiiig  process,  and  vnmld  Instead  create 
additional  opportunities. 


Yes.  Acconhng  fo  FHtCs  hj^ropoww  Beense  pnijert  datdmse,  52  projects  diat  We  owned  by 
piMic  or  mmudpal  povKT  entities  must  be  rdicensed  by  1018.  Hie  to^  eneigy  capadty  <^ 
Dkmc  52  prefects  is  11,131  MW,  h4ui1  repreaeiits  over  a  dihd  irf  the  totd  hydrapower  capacity 
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tbtf  nmrt  be  idkoBcd  fay  aoiS.  Sevenl  of  thow  projecti  are  luxe  bcaitks  in  flK  Pacific 


In  teniu  erf  Ac  impacb  irf  muidMory  cooditMns  and  prascriptioiu  (HI  eoiHuiBen,  ifae  figDTM 
vuy  nnoe  faydRiiH>¥«(T  >»•  Doiquc  reaooTce  with  iMuM  that  £SeT  from  ptqject  to  proie^ 

issBcalfecting  one  [otgectu  die  NorthweM  that  ma;  iniiUK  expensive  mltigatiqnm 

rnqf  not  be  an  issue  6»  a  {Koject  in  the  Northeast,  for  example. 


la  ila  603  R^NMt  to  Congress,  FERC  analyzed  a  numb^  of  pn^ects  and  fonnd  that  the  average 
cool  to  prepare  a  license  aj^lkation  was  $85/kW.  ProtectiDii,  mitigtfion,  and  enhancement 
mfifei  (po*  bcense  iaswuKt^  coat  |fii2/KW,  on  average.  FERCs  R^nrt  also  noted  that 
dieae  protection,  initigation  and  enhancement  coats  are  nearly  three  times  as  hi^  Gar  pnqects 
wifli  Sectkm  4(e)  condmons  or  Section  18  prescriptions  than  dK»e  wUioiit  snch  condittena  and 


Does  NHA  suoion  FERCs  ILPprocaa? 

Yes.  Tbe  National  Hydiopower  Assodation'E  staff  and  member  companies  participated  actively 

roknuldnBi  and  for  comfdeluigit  insuch  atimetyEiahkin.  NHAbdieres  the  admimstisttve 
lefuiua  contatned  in  the  rulemaking  are  a  first  stqi  in  creatinga  Hcensing^iroccsa  diat  is  more 
effidcot,  eosi  cffcctne,  and  provides  more  clarity  to  applicants  and  Dm-apidicant  stakeholden. 
NBA  <dw  ctHDroends  the  federal  resource  agencies  for  their  cooperation  in  dte  ILP  process. 
NUA  sqipotts,  and  will  continue  to  support,  eflorls  to  reduce  costs  and  time  in  the  licensing 

However,  and  more  importantly,  NHA  is  interested  in  acticais  fay  Congress,  FERC,  or  die  federal 
leaouiic  agoicies  that  win  uhimately  improve  hcoising  dedsiofls  and  ontcomea.  Ibis  is 
acootmilidiecl  by  resolving  the  inne  of  how  fedenl  resource  agmciee  exercise  mandatny 
cooditiouing  authority.  Tbis  is  an  issue  PEKCs  ILP  rulemaking  could  not  address. 

In  fact,  in  its  commits  on  tbe  ILP  rule,  FERC  stated: 


'Dntiiig  Ifae  devdopmentof  this  pr(qioeed  rxil^  many  et 


bejnod  the  sc^ie  <rf  this  rUeraaUng  and,  in  fact,  beyond  the  scope  of  this  Commission's 
juHadictiiHi,  iiidi  as  coBoarei  about  tfte  ccmtent  erf  license  conditions  imposed  t?  varions 
fedatri  had  and  reaoiiroe  management  agencjeatrittfcamhtjriiy  to  require  condiiioiw  far 
ComBiHion-iBSued  licenses.  We  acknawladge  that  die  diangesproposed  in  dns  nriemiddng 
am  large^  procedural  in  tatme  and  woukl  amend  only  the  regidations  of  this  Commisskin, 
not  the  regnlationsof  any  of  tbe  Federal'CH' state  agendeainvi^ved  inbydropower 
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fi>0yy  ftAv  Act  qf aoos 

Ooly  Icglriative  Ktioo  wll  tnily  reptii  the  beeming  pnxcM  in  ■  way  All  talanccs  Ae  nitkn'* 
energr  needs  wiA  the  need,  iwl  quite  fruil^  the  iddiubyi  desire,  to  adcqaatdy  addrcn 
mitipte  far  taydn^wwef'*  enviromiirDtil  Impicli.  Otily  l^iduion  can  mnaid  Ae  Fedenl 
P(m«r  Act  "fhich  is  the  MatDte  Aat  pant)  fedenl  rcMnrn  iseDde*  AelTomdttk>B^ 


Do  Ihechangaprapofat  in  thtEtiergyFiilkyAff  of  2005  »'<>^'^^P^X<^s'^  process? 


iiu  DOE  sakim  a  bri^mg  that  it  uxatBmiiiatingitihjidrodectricnieaTeh  program  beca^ 
whmDOEUxikedtoinduitryJoreottthatii>gtoiii$tdltifwtiairinet«ehmtlogy,riotme 
tttppedjorward.  Is  tfiii  correct? 

No.  nie  financul  aod  human  resource  commitraent  fnnn  Ae  IqfdnqKiwer  induftiy  has  been 
tremendous  since  die  day  it  contributed  $500,000  to  joitiate  the  DOE  hydropower  [»ograni.  In 
bet,  the  hydropower  industiy  has  outspeut  (be  federal  govennnent  on  advatKed  turtrine 
technology. 

AcEOidinK  to  a  smv^  conducted  by  the  National  Hydropower  Assodatioii  in  3002,  industty 
outapent  the  federal  gavenuneiit  1:7400  percent  from  1994-2002.  During  diat  time  period, 
isdwtiyqi  nt  at  least  $270  millknilbr  RAD  prpJectB.Wniat's  more,  the  study  cqitnredon^  a 
ahareoflheindustiy's  activities  as  only  35  of  NHA's  120  mcmhen  responded.  Those  memben 
represented  25,171  megawattsof  U.S.  hydropower  capacity. 

Id  addilimi  to  vast  capital  resource*,  several  con^Huiies  have  comiDttted  countless  Durobos  of 
«nidoyee  hours  to  Ae  prognun,  and  have  wwked  directly  with  DOE  00  inaiQt  of  tta  hydT(q>ower 
p«Hraroft)cu»  areas.  ladiatiy'spartiripation  on  the  trfinical  advisory  committee  that 
coordinates  the  advanced  hydropower  turtiine  (AHT)  program  has  come  from  the  goierosity  of 
Aoaecoiiipanies  and  their  employees.  As  for 'stei^nng  np,*  no  one  has  stepped  up  more  (ban 
Grant  County  PUD  from  the  state  of  Washington. 

In  the  ^  of  21x14.  Grant  County  PUD  installed  and  has  b^n  testing  an  AHT  at  iU  Wuupnm 
Dam  on  the  Columbia  River.  This  testing  will  reqtvire  analysis,  and  possible  foither  testing, 
throu^  2007.  In  aQ,  Grant  Coun^  PUD  has  invested  over  $40  milhon  on  AHT  tedmcdogy. 

In  a  Friirwuy  33  news  rdease,  Grant  PUD  reported  dte  new  tubioe  Is  eiqiected  to  improve 
lurvivBl  of  young  migrating  sdmon  and  dxelhead  moving  down  the  Cdunriiia  River  M  the 
Padfic  OceuL  The  new  design  addresses  the  entire  lonlraulic  passageway  and  incocporatcs 
muqrimiwovements  and  modificaticms  b>  reduce  fish  iojiuy  and  mortality.  The  dedgn  geometiy 
focused  on  making  water  flow  Ibrou^  the  unit  as  smoodily  as  possible.  After  Aree  des%n8  and 
the  most  detailed  tuibme  model  testing  ever,  the  state-of-Ae-art  tuibine  is  now  in  i^wfition. 

llie  iiew  six-bladed  tnrhiiw  is  aliead)' living  op  to  to  promise.  Barty  Pdxuaiy  testing  showed  a 
14  peicent  increase  in  power  output  and  an  average  three  percent  increase  in  water-use 
efficiency  over  conventioDal  turbines.  Fish  passage  testing  began  in  mid-Pf^niaiy,  and  will  be 
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ttonplned  (vMT  to  the  spring  fish  raigratiim  period.  ABUuning  die  tening  g(M  u  e^^ 
ten  Wanapom  Dara  tinbbtEs  ariU  be  Rpteoed  over  (D  o^l-yesT  period.  Pom  ov^^ 
inottae  from  qifvoxiiiutdy  900  megawatts  to  1,100  megawatts.  Ibe  estiDiated  cost  of  an  ten 
tuitHDCS  is  $150  milUon. 

During  design  devdopment,  NHA,  Grant  and  others  advocated  for  fedoal  funding  for  DOE's 
hydi<yowef  program,  whlcb  resulted  in  $2.5  milli<Mi[mivided  to  Grant  FUD  for  design  and 
testing  of  the  AHT.  Giuit  bis  stand  it  moved  forward  only  because  of  Ae  commitnient  from 
DOE. 

Graofa  success  could  pave  the  way  for  other  projedB  with  fish  mlgntiDn  issues.  Tbe  AHT  could 
pndically  diminate  the  downstream  impacts  of  dams  from  a  fish  passage  stuidpoint  Since  Ibe 
fedCTal  government  is  the  largest  user  of  hydnqxjwcr  resources,  it  stands  to  gain  signillcantly 
from  the  successes  (^  the  DOE  program.  Unfortunatriy,  future  funding,  as  wr^  as  important 
work  on  this  nitical  issue,  is  greatly  in  dot^  due  to  tfie  Department's  decision  to  significantly 
reduce,  then  atxdish,  the  DOE  hydropower  program  at  the  end  of  2006. 

While  the  advanced  tuihine  program  is  very  inqiortant,  it  has  been  only  one  component  of  the 
DOE  faydropower  program.  DOE  is  also  stut^ii^  new,  non-conventionai  hydro  technolo^es, 
dtdrbJasit^ty  and  growtii  potential.  The  Dc^iartment  identified  a  wealth  of  hydttqwwa' 
potential  at  existing  Iqfdro  projects  and  non-hydro  dams.  In  additkm,  it  has  studied  optimiriRg 
our  existing  hydro  pLuita  while  preserving  flows  br  othfr  purposes.  In  short.  DOE  has  done 
mudi  important  woric,  but  nv»e  remains.  We  stand  at  the  aossroads  irf  many  inqtrovements 
and  afifiottiinities  that  could  alter  tite  hiture  of  hydropower.  DOE  must  l>e  involved  in  Ais  woric. 

Whfle  it  is  true  dut  bydropowET  is  the  ddest  and  largest  renewable  energy  technology  in  the 
U.S.,  te  &ct  i9  diat  hydroixnver  ia  a  changing  and  evolvii^  technology  with  Diodeni  day  isnies 
sndi  as  fisfa  impacts,  rivaine  impacts,  fluctuating  fuel  sources  (water),  and  increasing 
con^rtitioD  fw  water  tiae,  to  name  a  few.  The  Department's  hydropowet  program  is  critical  b} 
ensorlngdiat  we  fbUy  understand  and  address  these  issues  so  we  can  maximize  the  potential  (tf 
tliis  Important  energy  source  in  a  re^mnsible  manner. 

Rspott  kngu^e  in  House  E&WD  ^ipropriations  bills  af  the  post  have  stated,  "While 
wDr|]iwlule...5udi  research  CAHT)  is  more  ai^iropriatdy  fiuided  by  turbine  manubcturers  and 
by  tite  federal  agencies  with  responsibility  for  building  and  opoating  federal  hydrcqiower 
facilities,  principally  die  Amq' Corps  of  Engineer^  the  Burean  of  Reclamation,  and  the  pown 
RUufceHng  administrations.''  Last  year's  fliial  conference  report  called  for  tte  program  to  end 
cmtri^it  This  too  was  driven  by  the  House,  not  the  Senate. 

NHA  strongly  disagrees  with  this  thinldng.  The  AHT  program,  and  other  worii  at  DOE  on 
hjnlrqiower  issues,  can  only  succeed  as  a  collaboratian  between  project  owners  federal  researdi 
■denlirts,  and  energy  and  river  advocates  who  each  have  a  strong  intere^  in  furthering  the 
application  of  hydraulic  power  technologies  while  maintaining  the  health  of  rivers.  Previotis 
conference  report  language  ignores  Industry's  significant  investmrat  in  general  R&D.  and  in  its 
invested  resources  to  die  AHT  in  particular. 
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>  The  fadtral  dim  ownrra,  with  tew  than  aoopitjettt  in  total,  do  not  conduct  rajcarch  that 
convnIwnatTdr  iddnM  the  wide  nnge  D<)q«ln)(iai*er  imjiacti  that  out  aaaai  oHcr 
a,OC>OiKiii-iMlH«lp>q)ert«ii«aknii*fale;Tbqt<»ct»erMeonaJiatt-tenii,prciecl-<peeific 

>  TteBurwroofBadainatloP'afociMiitMirdy on wewwiiitiMnAere their projaeta are 
kwirtcd  TIm  AJfT  inniraai,  and  odter  IXJEiKd*  arcM,  fcdc  to  ptovtde  iMtioiial  •ohMMW 
to  fiA  pwHsc*  mdoQicr  iatoca  in  aB  atMc*  wiOi  hyteipower  beffitiet. 

>  BFA'abydtopotiwrraMudiiaalaoveiyapplicd.dml'tBiii.  and  limited  to  iasnca  in  the 
Cohunbia  River  Bifln.  Un^R  tenn.  more  baaic  naeaidi  hai  npratedly  been  tded 
outride  die  iiMndttM  ghatbjr  Coogrea*  ta  (oA  opcratiBg  asmaea. 

>  TTieodufPMA'i  generally  do  not  fend  bMiclydropowerfeeeetch.fecaatnglnatead  on 

enrironiaental  pctfannanee. 

>  DCK  hu  been  be  lead  icnKT  for  over  20)vara  on  hydropoweiK&D' to  more  Ab 


Reaeardi  imScttet  fliu  fnrtlNT  in^rovements  in  envtronmental  inttigation  can  be  adileved  by 
^iriylnKntfe-of-the-att  tedmolocT'  Ba^and  qiplied  nseaidi  and  foil-Male  Ustingatt. 
oeeetMry  to  «np|ioTt  the  dnvkipmeM  of  nnv  tedmologiei,  cspedall)' widi  r^ard  to  fisb 
pawaga.  diaaohFcd  gaaea  and  regulated  at         '        ......  .> 


There  iahr  too  nurii  important  wodt  to  be  aoconn^Mied  to  abandon  the  IXM  program  now. 
TUa  ii  c^edally  tne  ffnce  ■  nUH^  ta  tbe  Nortbetft  b  intocrted  in  fiin-acak  terting  of  a 
tuitalne  (Alden  tniUne)  that  WM  derigned  duou^  dw  DOB  program  but  baifcdiy  iSiaiidonad  a 
In*  )i«an  ago.  If  the  DOE  program  doMi,  lUa  lerting.  wMdi  b  to  addreM  eel  bnK*  in  the 
Northeaat,  win  not  occur.  Eeb  arc  a  rapid^  growing  inne,  and  they  mv  MOB  be  idaeed  on  dw 
E8A  bat  llic  utility'*  propoaal  w  limdy  wibi  t^ard  to  ed  iaiaet.  but  imtinidy  fhnn  a  fbnding 
petapective.  Rcatoring  the  DOE  program  wQI  aDow  dni  creative  qiproadi  to  a  compUcated 
proUam  noveforward- 

Qnlte  atmriy,  doiing  the  DOE  piDgram  would  mean  that  tike  ytan  of  hard  worfc  and  rcaonrcet 
(pent  by  ute  govcraroeot  and  me  indnatry  vwold  be  fornan^t  Oongres*  nnift  reabne  the 
program,  tncraaae  Ha  coromltroent  to  DOE'ahydropcwier  program,  and  enanre  fiiD  fnnding  for 
the  AHT,  aa  vrall  ■»  other  lofdnqiowcT  rcMardi  areaa  wld^  AeDqiaitmeni. 
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Wtnle  the  fiiwgy  fWJ^jict  qfaoos  adib  proceAinl  opptxtmntMs  to  dw  tkonidg  process  dw 
tme  tt  tdooto  ponoe  lime  ofipoftuntm  bt  dmmI  csks  cut  rm  aoocDrnni^  whh  FBR^s 
enrtiii  BocfHiiiK  procesi;  aiMl  tfaetefoie  «IkmM  not  inocaK  the  cnvnll  time  it  laka  to  nliCEnae 
apnject- Pvlfaennon^  die  bfll  witlMNit  QuntiOD  wifl  prevcDt  mDcli  Gf  tilte  loiSdiyi  cosdf  lod 
eontaitfiow  btigatiaa  ofken  Men  tod^rfter  ■  final  Beetwe  i«  wsoed. 


s.  Wbef  ■  iDMC^  Ok  primay  goal  of 

■  wxSqr  goal,  bcaniK  irfonn  B  duiit  oeatDiK  ■  pniccn  that  ptoihicei  better  icsulti,  nal  AH 
i*  obal  flic  fFwn^  AiUcv  Acf  q^.atx)s  MconplidMS. 


Ue»«d>iecpen»ntcrfifaeii^¥W>7&000<Uonprodiic«dw*i»iaQ'.Tlwgi,oooMWtoiwh^ 
]Km  tefis  t^Ksenli  total  unased  ofMdtjT  tvKliMe  at  afl  edsting  dtnn.  IliB  iiMJude* 
liydrtvawcr  dttni  and  tMN>^vdropo«wr  daiM  (inAei  aiqjplj  daim,  ini^bcm  daiDS,  Bood 
cnbd  dan^  etc.).  The  DepMtineU  of  Ennsyidentifled  thia  potential  in  ■  1999  lesDoice 

TV  ai,oooBieffw»tti  of  bydnyoww' capacity  diatttonnttsed  at  arialingli)idiutKwiqfacaitiB 
«Bdllow4i|diutMW«eid»liwiMOldbedevJopedii»ftiwfbiiadingDewdiiii«orimpooiiAneBU. 
Tte  N  aaMgh  power  te  eiiht  dtiet  the  SK  of  Sedlle  or  ann^  powet  for  the  state  ofA^rpnia. 
It  H  enovgfa  ^uty  power  f»  6.9  nuDiin  hooiea.' It  vnold  alao  renih  in  d>e  avojdanee  of  41 
mitkin  metric  toil  of  caibon  emiaiioin  eadi  jear. 

Of  dw  21.000  HW  idemiSed  V  DOS,  4,300  HW  (rfiKw  hrdTopoMcr  cotdd  be  adikmd  duDi^h 
«ffldBiiyun))fWMaetita  and  c^ad^iddaioiw«e«gtiiigliydiivj>iudama.Ibia  potential 
dtwJupiiierti»taa)»niaa*iBerem<ntalhyfeyoi»er.'TT>ereiicDoiighiiaTementalhythopoiwef 
pot^tiil  to  meet  the  dectiic^  need*  of  ew  italeaitf  New  Hampdme  and  Vennont.  Pot  awNho- 
vnqr,  il  ia  enoi^  ]nui)F  poMer  fcr  14  i^lioD  hones. 
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UnfcKtunatdy,  almaat  lume  of  theDatkm's  potentiat  bydrDpower  aqMci^  ii  bemft  developed. 
BinipiiK  iiew  hydro  goicntku  oit-Uiw  ii  cqritd  intenihn.  Mid  the  ccals  ere  iDocaaiDg.  b 
■dditkm,  tiydropo««r  fKCi  coidy  legulatoiy  hnidlei  of  new  developnieat  Dot-faccd  by  odier 
Tcsoorces.  In  nioot  cases,  it  takes  tevenl  yean  to  bring  incimiMntal  hydrDpower  generation  aD- 
bie.  Tlw  ^iMcss  b  lite-qMdfie,  and  project  owners  go  tbroi^  CBviraniMntal  studies, 
nodding,  tniUne  dengn,  bidding,  Ikenaing,  installatton,  and  testing  before  tbe  benafiti  of  lUs 
inctentental  hydropotrer  can  be  fuHy  realfaed- 

Whik  Ac  costs  dearly  vary  from  project  le  project,  new  hydro  genenitioD  -  depending  on  Ae 
type  ^iqignde  -  runs  from  S6sa  to  more  &an  $2300  per  kilowatt  (Kw).  Iliis  is  fimiEtr  to  the 
devdopmeDt  costs  for  other  renewable  technologies.  In  diort,  hydropower  &ices  similar 
challenges  in  today's  energy  markets  as  other  renewaUes  and  deserves  similar  policies  designed 
to  encourage  the  devdopment  of  renewable  sources  of  power,  vdiether  it  is  a  Section  45 
Production  Tax  Credit  (PTC),  ■  Renewable  Portfolio  Standard  (RPS),  or  other  meduniam. 

In  its  Rqiwt  theTtatioDal  Commission  on  Ener^  Policy  rvcemmeoded  that  eoogtess  expand 
Ae  renewaUe  energy  production  tax  credit  b>  iDdnde  'new  hydropower  gawialioiL'  During  Ae 
107A  and  108^  Congresses,  members  in  boA  the  Senate  and  the  Honse,  on  both  sides  of  the 
aislci  introduced  15  bills  that  recognized  tbe  hurdlea  to  oewbydiopcnveT  devdc^mieiit  by 
providing  incentives,  inchiding  H.R.  6.  Tht  Energff  PoliqiAetrfaoos  also  provides  incentives 
for  b)dr^iowEi  devdiqiment.  lliese  incentives  are  uidikely  to  cMne  to  frnition  as  the  incentives 
would  come  through  the  apiKx^iriations  process,  a  hi^ly  uidikdy  scenario  givailhe  recent 
treMment  of  hydroin  the  appropriationa  process,  aa  vrdl  as  genial  budget  ctmcems  on  Capitol 
HilL 

Incentives  wOTk.  One  need  only  look  at  Ae  reccDt  powtii  of  the  wind  energy  indiHtiy,  H  ««fr  at 
soqe  of  4>e  otbei  renewable  energy  indiMtneK.  And,  one  most  abo  kMdc  at  tbe  last  time  there 
vras  aiqr  signifiont  growA  in  the  bydn^owaindiMby.  Thatwaa  in  die  late  1970s  and  eariy 
1980s,  whra  Congress  last  provided  incentives  fn  hydropower  devekpmenL  lluse  incttitives 


Considenng  the  b^artisaa  SBppott  for  iqigradSng  existing  hydiDpovrer  bciHtieT  and  mndmfxing 
the  power  ontpnt  of  the  nation's  existiug  hydropower  bdlities,  as  well  as  the  nation's  growing 
need  for  dean,  domertie,  reliable  energy,  it  is  thne  for  Congress  to  ensure  that  bydropower's 
pateatiahaqiactty  is  fii%  devdoped.  The  only  w^  to  do  that  is  to  adept  incentivea  fOT 
Iqrdropower  devdtqunent  Vn^Mtit  Incentives,  Ais  valuaUe  pcrtential  win  contimie  tool  imosed 
at  a  time  tAen  it  is  most  needed.  NHA-atraog^  urges  Congress  to  indude  a  role  fi»  bydropower 
in  its  renewable  energy  dwdiqnneiit  Incentives. 


While  NHA  soiifioits  die  Department  of  the  Intsrior'»«flbrl  to  estabiidi  an  administrative 
appeals  process  for  mandatory  conditkins  and  piCBerq>tioiB  ~  something  that  is  not  BvwlaMe 
onder  tod^s  licensing  process  -  the  rulemaking  alone  is  not  sufficient.  Indeed,  the 
Department's  nileinaking  and  the  hydro  licensing  reform  legislation  would  achieve  different 
goals.  Each  is  needed  and  necessary,  but  neiAer  is  a  subatltute  for  the  oAer. 
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At  its  essence,  the  Dqurtment's  rulemaking  would  establish  an  administntive  KppaiB  process. 
NHA  haa  long  called  for  >□  appeals  process  for  mandatory  conditions,  boused  widiin  either  Ibe 
federal  tnandatory  conditioiung  agencies  ot  FERC,  that  would  increase  ageocy  accountability, 
add  transparency  to  the  licensing  process,  and  reduce  the  Dumber  of  bcensiiig  disputes  that 
require  review  t:^  the  Couit  of  Appeals.  In  addttkra,  such  an  appeal  process  is  consistent  vrilh 
the  concuiring  opinion  in  Wisconsin  Foioer  &  Lighl  Company  u.  FERC  363  F.3d  453  (CA.D.C. 
2004J,  which  questions  "whether  Interior  can  develc^  all  of  its  evidence  inlemall)',  %vitfiout 
affording  the  ^plicant  some  sort  of  hearing.' 

tnlightof  the  importance  of  hydropower  projects  to  the  nation's  air  quality,  economy,  ener^ 
security,  and  electric  power  grid  retiability,  it  behooves  all  involved  in  the  licensing  process  to 
act  deliberately  and  with  an  eye  to  the  broad  public  inletest.  Those,  lilce  DOI,  viho  have 
mandatory  conditioning  authority  bear  a  special  burden  in  that  regard.  The  Department  should 
nse  the  authorities  under  FPA  Sections  4(e)  and  i8  to  craft  mandatory  conditions  and 
prescriptions  (MCPs)  judiciously,  aitd  should  pursue  policies  that  requite  dedsion-iOBking  to  be 
tranqiarent  to  those  aflfected  and  accountable  to  the  public  interest.  The  rulemaking  is  a  stq>  in 
that  directioa. 

However,  even  if  the  Department's  rule  were  adopted,  it  would  only  apply  to  Interior,  and  NHA 
continues  to  have  some  concerns  wth  the  pr(q>osed  rule.  These  concerns  were  mode  clear  to  the 
Department  when  NHA  filed  its  comments.  While  adoption  of  a  rooiUlied  rule  would  represent  a 
positive  step  towards  liceming  reform,  two  other  fedenl  resource  agencies  with  mandatory 
coitditionlng  and  prescription  auHiodty  (Commerce  and  Agriculture)  would  not  be  affected  by 
the  tul&  Ko  licensing  process  r^Dimi  would  be  iq)plied  to  those  agencies. 

For  licensmg  refbrm  to  be  tnily  effective,  it  ^ould  qtpiy  to  all  federal  resource  ^encies  with 
mandatory  oonditioaiiig  and  prescription  authority.  Otherwise,  tbe  licensing  process  becomes  a 
patdi-woik  qnllt  of  difteent  rules  and  processes  for  each  ^ency,  which  defeats  the  puipose  of 
refiinn  -  to  create  a  licensing  process  Aat  provides  transparency,  certainty,  accountability  while 
producing  better  dedsioas  and  results. 

Even  if  Ac  Department  addresses  these  concerns  and  adopts  a  rule  wid)  an  effective  mandatory 
condition  ^:f>eala  process,  this  regulatory  change  would  not  obviate  Qte  need  for  the  hydro 
licensmg  reform  language  in  the  bin.  Ilie  bin  does  three  things  conqiletdy  unrdated  to  a 


FJrst,  it  vwuld  allow  Ae  opportuni^  for  an  e^^edlled  trial- type  hearing  on  disputed  issues  of 
material  bet.  This  besriog  is  not  a  cbdienge  to  Sie  mandatory  conditian  itself,  but  is  a 
medianism  for  testing  die  soundness  of  the  scientific  or  otho- basis  for  the  mandatory 
condition.  Second,  the  bill  wotild  allow  license  aj^licants  and  olhos  to  offer  an  alternative  to 
die  mandatory  omdition  devdoped  by  ^  comfiiioning  agency,  and  require  tbe  agency 
secretary  to  document  its  consideration  of  Ac  mandanny  conditioas.  Again,  tMs  aheniativc 
condition  provision  is  not  an  adminiaratWe  appeal  cfOie  agency's  mandatoiy  condition.  lUrd, 
tbe  bffl  would  audmrize  FHtC  (and  only  FHIC)  to  initiale  a  dispute  resdmkm  process  in  tbe 
event  that  PHtC  detenttinea  a  mandatoiy  condition  to  be  inconsistent  widi  Om  pnipoies  of 
Fedetal  Power  Act  Ibe  bill  makes  dear  that  ddi  diqmte  rtstdttticHi  process  is  not  binditQ  on  Oie 
agerwy  secretary,  and  that  tbe  secretary 'may*  accept  die  rec(»nmendation  of  the  dispute 
residntion  panel  "onlesa' Ifae  recommendation  does  not  meet  die  ^eniT's  resource  protection 
godt  Nothing  about  this  FERC-tnitiated  ditptite  resolution  process  gives  a  license  apidicant  any 
aihnifiistrative  appeal  r^t  as  provided  in  die  Department's  pn^msed  mlemaking. 
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FiiuDy,  even  if  ngnlatoiy  chaDgra  are  made,  the  Btatutoty  tkeniiiig  refonn  measures  are 
DCcesSBiy  because  '*»"E"  to  ^"^  Federal  Pmver  Act  are  more  pernianrat  in  nature  tiian  are 
i^ulatmy  dianges.  ibilemakinp  that  establidi  ageni?  pidicy  can  be  rewritten,  overturned  or 
waived  at  any  given  time  by  any  Administration.  Tliis  vRiuld  <»ily  add  uncertain^  to  ttie 
Bcensmgproceaa,  which  is  alrrady  a  significant  amtem.  In  sum,  the  most  appropriate,  egeetivc, 
and  certain  vray  to  address  die  fundamental  problem  with  the  hcensing  process  -  how  agmaea 
exerdse  their  mandatory  conditioning  and  prescription  authority  -  is  to  change  those  sections 
of  die  Federal  Power  Act  that  grant  the  agencies  tUs  conditioning  preacriplion  aothority. 

Queatlonio 

Piease  describe  the  appeals  process  currently  <md  how  tht  process  may  change  under  the  bill? 
Please  explain. 

Time  presently  is  no  adnunistrMive  qipeals  process  available  to  an  ^tpUcant  or  non-applicaU 
stakeholder  nnder  any  of  FERC'a  three  hydropowerbeenaing  processes  (Integrated  Licensing 
Process.  Traditional  Licensing  Process,  Alternative  Licensing  Process).  Additionally,  there 
present  is  no  appeals  process  at  any  of  the  three  federal  resource  agencies  with  mandattny 
coiMUtioning  authority  (Interior,  Commerce,  and  AgcicnltnreO. 

The  only  c^portunity  available  to  a  license  applicant  to  challenge  eidier  the  sct^  of  or  need  for 
a  mandatory  condition  is  in  the  federal  court  Systran  after  PERCissuea  its  license.  In  other 
words,  a  licensee  vrails  for  FERC  to  include  the  conditions  in  the  liceiiBe,  requests  rehearing  of 
that  license  order  (which  FERC  has  no  authority  to  grant),  and  then  files  a  petition  for  review  in 

the  a^iropriate  federal  circuit  court  of  iq)peals. 

H  bowEvtr,  a  non-applicant  stakdidder  wishes  to  chditmge  a  maiidatoiy  conditkHi  as  not  goiag 
Eu- enough  in  leriiis  of  resource  proteetiMi,  that  stakeholder  bat  a  iDeanlnEfol  admiiiistrBtive 
appeal  opportunity  at  F£RC  became  FERC  hai  the  andKxity,  Aiough  ib  itlieaiing  procesa,  to 
add  additional  measures  to  a  hydnqxnver  license  beyond  those  leqinred  by  the  mai^tafy 
ctmditioning  agency.  For  this  reason,  non-B|^licant  stakdolders  have  an  oj^rtunity  for 
administrative  appeal  that  is  not  available  to  the  Kcense  ^dicanL 

The  fiiergv  f^ifiof  j^  o/ao^V  does  not  catablidi  an  appcab  process.  ItebUl  aimply  allows  a 
license  spplicant  to  ofler  an  ahemative  condition  to  that  proposed  by  a  feden]  lesotBce  asen^. 
If  the  agency  SecTctaiy  determines  thai  the  ahemalive  ctmditioa  meets  existing  itatutory 
reqnirements  for  environmeDlat  and  resource  pndection.  and  cotta  less,  w  has  lets  (rf  an  impact 
on  power  geneiatiOB  than  the  condition  proposed  by  the  agency,  die  SecRtary  accepts  the 
alternative  condttion. 

If,  on  the  other  hand,  the  Sectetaiy  determines  dnt  the  ahemative  does  not  adequatdy  meet 
Federal  Power  Act  resource  staudaidsrthe  ahemative  condition  is  reieded.'Ibedeciaion- 
raaking  autboii^  lies  with  the  federalnsource  agraicy  -  not  FERC  and  not  the  license  applicant 
As  noted  in  the  respoote  to  the  previousqnestion,  n^thei  this  alternative  mandatoiy  coalition 
i^iptHtunily,  nor  any  of  the  odim  measurss  jmivided  for  in  the  biH,  amoanls  to  an  appols  - 
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KEPLY  OF  JAMES  H.  HANCOCK.  JR. 

TO  dUnUfAN  RALra  HALL 

FOLLOW-UP  QUESTIONS 

FItOH 

ENERGY  *  AIR  QUAUTY  SUBCOMHTFTEE  HEARING 


THE  ENERGY  POLICY  ACT  OF  aoOS 

PRESERVES  IHE  ROLE  OF  STATES,  FQ>ERAL  RESOURCE  AGENCIES,  TRIBES, 

ENVDtONHENTALISTS  AND  OTHERS  IN  THE  LICENSING  PROCESS 

The  F£RC  bydrodectric  licciuiiig  process  provides  a  greater  dedsion-makniB  rale  for  States, 
federal  resounxa  agendes,  u>d  Iiidiau  tribes  than  *ay  other  federal  eneisr  fiidli^  liceasiDg  or 
permittiiig  process.  The  hydra  licensing  process  also  piovides  Cor  aa  exttaoidinwy  amount  of 
public  iiqnR  into  liceosiiiB  fleciaioiis  fixm  eovironmentalists  and  othen.  Tbe  fiter^  Arficyi4^ 
ofaoos  completdy  prestrves  thij  braad  dispeision  of  liceosing  suthori^  and  extensive 
OKMrtQ&ities  for  piddic  input. 

tiaa  document  highli^tB  the  roles  of  the  various  non-^qilicant  stakeholdeis  during  the 
licensing  process,  which  typically  be^ns  five  years  priw  to  the  expiration  of  an  exisliiig  license 
to  ensure  die  dispersion  of  dedsiiHi-inakiiig  authority  and  the  extensive  (qjpMtuuities  for  public 


Sectkm  401  of  tbe  Gean  Water  Act  authorizes  States  to  impose  a  broad  range  of  license 
conditions  on  hydropovfer  projects  at  rdicensing,  including  cooditjons  related  to  water 
quality  and  flows  and  'any  other  appn^riote  requiremeat  of  State  law.'  FEKC  most 
indude  all  State  401  conditioDS  in  a  license.  FERC  coay  not  issue  a  hydroelectric  licone 
if  a  State  denies  401  eertificalion. 

SectUm  lOQ)  of  the  Federal  Power  Act  (FP^  requires  FERC  to  accent  conditions  relating 
to  6sh  and  wildlife  recommended  by  State  fish  end  wildlife  agencies  unless  it  determines 
they  are  inconsistent  with  tbe  FPA 


Coast*]  Zone  Management  Act  permits  coastal  States  to  condition  or  veto  the  issuance  of 
IqidrodectTic  licenses  in  tbe  'coastal  zone*  if  die  State  deems  the  license  Inconsistent' 
widi  an  approved  Coastal  Zone  Management  Plan, 
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States  may  partkiprte  in  the  FERCwikwingWEPAtgocew. 

0>mtxri**k™  '*g"^***""pwq<rire}h'fMffittT>iyffMffi]tytth  ttatf  i 
i^ardiiig  IkoudBg  befne  fflbiS  a  Uccnae  anUcitlMt 


Comments  on  licensee  notice  of  intent  to  file  applicatioii. 

,  Comments  on  NEPAsctming  and  iiutialstodneqiieats. 

.  Comments  on  stodyresidt*  and  tklditioiudfhidyreqiKets. 

,  Cwnmentswi  iHeliminwy  draft  NEPAdocuitient  and  draft  »iqilie«tion. 

.  Comments  on  license  api^kation. 

.  Comments  on  draft  NEPA  document. 

.  Comments  and/or  request  tar  nbaring  on  license  order. 


■rag  BffmaYPMJcrAcrOfrt>oifCO»*rtJ':rts,Yr*'»mFfmAU.m'mK  M 


Section  16  of  the  FPA  requiiea  FERC  to  include  in  a  Hcoue  ftshway  prescHptioiu 
established  by  tlK  Pidi  and  VTildhfe  Service  (resident  fiah)  and  the  Natioiial Marine 
n^eries  Service  (anadromous  fish). 

Section  4(e)  of  tiie  FFA  reqnirea  FIOCC  to  indode  in  a  licmae  confitions  necesaaiy  to 
provide  fbr  the  'adequate  protection'  of  Fored  Service  and  Department  of  Interim 
"resovatioDs' occupied  by  a  h)4roelectricpniiect. 

Section  loQ)  of  the  Fedenl  Power  Act  CFPAJ  requites  FERC  to  accent  conditiona  relating 
to  fish  and  wildlife  recoounended  by  federal  fid)  and  wildlife  agencies  imlesa  it 
determinea  fli^  are  inomsiitent  with  die  FPA 

FERC  congiders.Iicensing  recommendatiaiu  ma^  by  fedttal  reacnme  agenciea  on  other 
licensing  issues  under  Section  lofa)  of  die  FPA 

Endangered  Species  Act  (ESA)  reqnires  FERC  to  coniult  widi  the  Hah  and  WHdUle 
Service  and  National  Marine  Flabeiies  Service  to  aamire  that  a  new  licenae  it  "not  Ukdy 
to  jeopardize*  endxiigered  or  threataDedspedea  or  adverady  Impact  Aeir  habitat  F^tC 
must  indude  licoiae  conditiona  in  any  new  Kocnse  to  assure  conqdianee  widi  ESA. 
'■  •  ■  •  ■  -       indangeced  qieciea. 
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Federal  KMoroe  agendes  mi)' putic^te  In  the  irERC  bsndrodectric  Ikenifiig  NEPA 


1.  Comments  on  licensae  notice  of  intent  to  file  appticatioQ. 

2.  Commoita  on  NEPA  scojring  and  initia]  study  requests. 

3.  Comments  on  study  results  and  additional  study  requests. 

4.  Commrats  on  pidimlnaiy  draft  NEPA  document  and  draft  af^lication 

5.  Comments  on  license  a[qiiication. 

6.  Comments  on  draft  NEPA  document. 

7.  Comments  and/or  request  for  rdKoring  on  Ucenw  order. 


LICrAcrOPMOjI  COMHJIWi  v  P-1H1.BVM  ALL  MTHg  AtHVK 


Section  4(e)  of  the  FPA  requires  FBtC  to  indude  in  a  license  conditions  deemed 
necessary  to*  the  Bureau  of  Indian  Affidts  (BIA)  to  provide  for  die 'adequate  protectian* 
of  an  iD^an  reservation  occupied  by  a  h>tlrodectric  pKgecL  BIA  works  dosdy  with 
Tribes  to  develop  tiMse  coaditioiu. 

Section  401  of  Ae  CWA  ■utbotizes  Tribes  that  have  obtained  "treatment  as  8  State" 
status  under  flie  CWA  to  inqiose  a  blind  range  of  Bcense  conditions  on  hydropower 
projects  within  their  reservatioo's,  induding  conditums  rdated  to  water  quably  and 
SowB  FERC  must  indiideaD  Tribal  401  oonditims  in  a  bceoae. 


Tiflws  nuy  particqMte  in  the  PERClqiA«dectrie  Boenfiiig  NSPA  piacen. 


yGoogle 


NHAbptytoQ 

£ncry  If  ftiliq/ Act  qfaoos 


Comments  on  Ikeniee  notice  of  intent  to  file  applicatioa. 

,   CommeotsoatiEPAscopingBndiiiitialstuityjequfsts. 

,   Comments  on  stud;  results  and  additional  study  requests. 
4.   Commits  on  preliminaiy  draft  NEFA  documenl  and  draft  application. 
~     "  .        .•      le  application. 


Tribes  playam^orroleinFERCacc 

primaiy  purpose  is  to  facffitale  comprdieasive  licauing  settlements  with  all 

stakeholdos 


RNVranKMlTNTAL  GROUPS  <NOW-APPm 


JRVES^JLLOfOtB^^Om 


Environmental  groups  nu^  particqMM  in  file  FERC  bydrodectric  lie 


ts  on  bcenace  notice  of  intent  to  tSe  application, 
ts  on  NEPA  aoafiing  and  initial  itu^  requests. 

3.  ConuDentBonstD^rcmdtsandBdditiODalstDdyreqDests. 

4.  ConutMDtB  on  pnl&niDuy  draft  NEFA  document  and  draft  af^licatkin. 

5.  Comments  00  license  af^kation. 

6.  Comments  on  draft  NEPA  document 

7.  Comments  )iad/or  request  for  rfjiearing  on  licenae  order. 
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^rt  Worth  Star  Telegmn  (Texas)  January  24.  200S,  M» 
CopTiigM  2005  Star-Tctegram  Wawipapw,  Inc.  - 


StaiWegram 


Fori  Wmtfi  Stv  Tetegfwn  CTexas) 
January  24,  2005,  Monday  FINAL  EOrnON 
SCCnON:  OPINION;  HEntO;  Pg.  14B 
UMSTH:  9S9  vionls 


BTLINE:  9ar-Tetograni 


Wftwigiar  B  naOonat  energy  pnScy  to  JebrteJ.  n 
lauas  OMTic  to  the  tore. 

Ona  to  whether  to  sat  hlghBT  tederat  mHaana  atanJan 
passmaer  vehidas,  a  prqiosal  usuiAy  fbught.by  U.S. 
Ttie  oOmt  Is  nhethcr  to  perm*  drWftig  tor  od  in  areas  luch 
Abska's  prtstme  Arctic  HaOonal  WMHfk  Retasa.  a  prspi 


The  diranic  Impaiie  on  theie  two  hot-lHMon  topics  symbaOzes 
Iha  ufwlHin^iea  of  oppoAig  rides  to  uimntjnitse  on  majBt  energy 
Issues  aad  the  resutting  Mure  of  Congress  to  adopt  a  badhr 


A  iMe-ranglng  poHcy  I 

dave _.._    .._ 

m  and  reduce  America's  i 


If  Can<pc»  and  spadal-fnterest  group*  are  to  and  Iha  st 

on  enetyy  poncy,  may  must  show  a  graatar  abWty  to  comprornM 

and  see  ai  sides  of  Issues. 
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portion  of  the  Areae  rehjge, 

Thess  tvio  proposals  were  part  of  a  IHany  of  potential 
components  of  a  compretienslve  policy  listed  In  a  Sunday  editartat. 

Federal  mileage  standards  could  be  boosted  by  Ave  to  10  miles 
per  gallon  over  the  neW  decaile  ~  a  merited  Increase  over  the 
cumtnt  combined  car  and  llgtit-trudt  AmI  economy  level  of  about  24 
mpg. 

The  Star-TeieBram  has  repeatedly  urged  higher  CAFE 
we  won't  belabor  that  topic.  But  vre  need  to  outline  In  m< 
the  support  for  limited  drilling  m  the  Antic  rafiige,  an  Iss 
wMch  the  Editotlal  Soard  has  commented  only  sparingly. 


In  a  2001  editorfa),  we  ambivalently  cc 

legitimate  concetm  on  both  Mdes  ot  the  explosive  issue  or  wnecnf 

to  drtn  In  the  Aretic  National  WiMIM«  Rtfuge  of  Alaska.  Wtiy  ni 


discussed  In  great  detail?' 

Now,  as  America  continues  devouring  more  foreign  dl  amid 
sharply  higher  energy  prices,  we  believe  ft  Is  time  for  Congreit  ta 
allow  drilling  In  part  of  the  refuge. 


We  should  permit  drilling  because  the  lefUge  Is  one  of  the 
premier  oil  prospects  In  the  United  States.  Substantial  production 
from  the  rehige  would  slgnincantly  reduce  the  nation's  reliance  on 
foreign  oH  Imn  titMiUed  hot  spots  such  as  the  Middle  East.  It 
also  would  ptwide  thousands  ot  good-paying  tabs  to  help  maintain  a 


Tttt  U.S.  Geological  Survey  has  estimated  that  the  refuge 
contains  10.4  bllHon  barrels  of  recoverable  oU  In  a  coastal  plain 
of  l.S  million  acres -the  only  part  of  the  refuge  traing 
considered  for  drilling. 

A  U.S.  Energy  InlOmiatlon  Administration  report  released  last 
year  estimated  that  reAige  oU  production  could  begin  by  2013  am 
peak  at  876,000  barren  a  day  by  2025. 
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numbers  of  migralory  birds. 

However,  the  wve  beinD  contidcred  tar  cMUIng  constitute  only 
B  percent  at  the  19  mHRon-acre  reftige  (wMdi  Is  about  the  slie  ot 
South  CanXIna)  and  less  than  0.5  percent  ot  Mastol^ies  nriHon 


Some  oil  companies  might  elect  nrt  to  drin  because  the  rehige'* 
petreteum  depostts  are  believed  to  be  scattoied  M  modest-sized 
Bccumulatlans  rather  than  a  liuge,  concentrated  pool.  That  could 
mske  ddUlnB.  production  and  transmission  considerablv  more  costly 


North  Stope  and  eppraxlmately  60  miles  west  oTthe  rehig«. 

NewtMess,  It's  time  to  give  the  world's  Best  oil  Anders  an 
opportunity  to  see  what  petmleum  riches  lie  below  the  reAige 
coastal  plain. 


But  the  new  Alaskan  oil  and  natural  gas  activity  should  be 
permitted  only  It  Congress  si^ntantlally  raises  vehicle  mileage 
standards  to  encourage  not  only  eneniy  explorabon  and  production 
but  also  energy  conservation. 


A  BANEUEE  VIA  SEATTLE  TIMES 
Tncksota  polar  bear  end  cubs  lead  to  tbeir  den  on  the  coast 
plain  of  the  ArcUcNMIonal  WIMIIfa  RefuDe  In  Masks. 


tOAD-DATE:  January  2S,  ZOOS 
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FOREWORD 


EPA's  Human  Heahh  and  Criteria  Divbion  (HECD)of  the  Office  of  Water 
developed  an  Advisory  document  for  mcdiyl  tertiary-buty[  ether  (MtBE).  This 
document  is  a  non-regulatory  document  that  analyses  the  currently  available  canco' 
and  non-cancer  data  on  this  contaminant,  as  well  as  studies  on  its  organoleptic 
(taste  and  odor)  effects.  The  document  is  not  a  mandatory  standard  for  action; 
however,  this  Advisory  supersedes  any  previous  drafts  of  drinking  water  advisories 
for  this  chanical. 

There  are  many  uncertainties  and  limitations  associated  with  the  toxicity  data  base 
for  this  chemical.  The  animal  tests  available  to  date  (1997)  were  not  conducted  by 
exposing  the  animals  to  MtBE  in  drinking  water,  but  rather  by  inhalation  exposure 
or  by  introducing  MtBE  in  oil  directly  to  the  stomach  several  times  a  week. 
Although  useful  for  identifying  potential  hazards,  limiiailons  of  the  reported  studies 
do  not  allow  confident  estimates  of  the  degree  of  risk  MtBE  may  pose  to  humans 
&om  low-level  drinking  water  contamination.  The  toxicokinetic  models  are  also 
limited  in  helping  to  perform  an  adequate  extT^>olati<Hi  from  the  inhalation  data  to 
actual  oral  exposure  from  drinking  water  intake.  Additional  research  is  needed  to 
resolve  these  issues  before  a  more  complete  health  advisory  can  be  issued. 
Therefore,  given  the  needs  of  the  States  and  Regions  for  an  Office  of  Water  (OW) 
position  on  MtBE  contamination  of  drmking  water,  HECD  develc^>ed  this 
"Drinking  Water  Advistsy:  Consumer  Acceptability  Advne  and  Health  Effects 
Analysis  on  Methyl  ttrtiaiy-Bu^l  Eflier  (MtBE)". 

MtBE  is  generally  unpleasant  in  taste  and  odor.  Studies  have  been  conducted  on 
the  concentratkns  of  MtBE  in  drinking  water  at  which  individuals  can  detect  the 
odor  or  taste  of  the  chemical.  This  Advisoiy  recommends  that  keepii^  levels  of 
contamination  in  Ac  range  of  20  to  40  jig/L  or  below  to  protect  consumer 
acceptance  of  the  water  resource  would  also  provide  a  large  margin  of  e^qxisure 
(safety)  &om  toxic  effects. 

The  Advisoiy  discusses  the  limitations  of  die  current  database  for  estimating  a  risk 
level  for  this  contaminant  in  drinking  water  and  characterizes  the  hazards 
associated  with  this  route  of  exposure.  This  document  has  been  peer  reviewed 
both  internally  in  the  Agency  and  externally  by  experts  in  the  field  before  its  release 
to  die  public. 

Note:  In  this  Advisory,  we  use  a  risk  characterization  method  called  "Margin  of 
Exposure  (or  safely)"  whidi  is  different  from  traditional  slope  ^tors  and  reference 
doses  (RfDs)  as  estimates  of  response  to  defined  exposures.  The  "margin"  is  how 
fai  the  environmental  exposure  of  interest  is  from  the  lower  end  of  the  exposures  at 


yGoogle 


whidi  amnuUs  or  huiiua5.have  shown  some  toxid^  effict.  The  use  of  ihe  mugbi 
ofcjiposuicapproBchishetpfiitialhefoUowingw^s:  K  ll  allows  for compariscm 
of  cjiposures  associated  with  carcinogenic  potential  to  those  associated  widi  mn 
cancer  heaMi  effect^  2.  It  provides  the  risk  manager  wtth«  quick  check  to  decide 
if  the  margin  of  expostvc  (safety)  appears  to  be  adequate  even  when  malhenutical 
CxtrapcriatioR  of  data  from  high  to  k>w  dose  cannot  be  dcHie;  and  3.  It  gives  a  better 
understanding  of  Ac  degree  of  risk 

associated  with  oitnyoUliowof-cxposure  data  from  animal  studiesJo  humans.  For 
example,  gtvoi  the  limited  number  of  animals  thti  usually  can  be  wed  in 
expmments,ti)ey,  at  best,  woukl  detect  a  one  in  ten  response  (1  x  10').  A 
common  procedure  for  carcinogens  is  to  mathematically  extrapolate  &om  tfie 
aiposan  levels  of  animal  tests  to  estimate  risk  at  lows,  enviromnentat  exposure 
kvds.  If  die  extraiwladoR  b  done  as  a  strai^t  line,  a  risk  estimate  of 
1  X  l(r*  generally  corresponds  to  a  margin  of  exposure  of  100,000.  If  dw  true,  but 
tnknown,  relatioaship  b  downward  sloping,  not  a  strai^  line,  the  risk  at  a 
100,000  ma^in  of  exposure  woukt  be  less  than  I  x  10"*  and  might  be  zero. 


Health  and  Ecok^tcal  Criteria  Division 

Office  of  Science  »d  Tedmology 

Office  of  Wder 
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DRDOaNG  WAim  ADVISORY:  CONSUMES  ACCEPTABILITY 

ADVICE  AND  HEALTH  EFFECTS  ANALVSB  ON 

MEIHYL  TERTIARY-BtTTYL  ETHER  (MffiE) 


EXECUTIVE  SUMMARY 

MtBE 

MtBE  is  a  volatile,  organic  chemicsl.  Since  die  late  ISTCTs,  MlBE  has  been  used 
as  an  octane  enhancer  in  gasoline.  MtBE  pronotes  more  complOe  tnirning  of 
gasoline,  thcicby  reducing  cartion  monoxide  and  ozone  levels.  Hence,  MtBE  is 
commonly  used  as  a  gasoline  additive  in  localities  thai  participate  in  the  Winter 
Oxygenated  Fuels  program  and/or  the  Refomnilaled  Gasoline  program  to  achieve 
or  maintain  UMnpliance  with  Ote  Naticmal  Ambient  Air  Quality  Siandanls.  A 
limited  number  of  instances  of  signiflcant  contamination  of  Ainlung  walet  with 
MtBE  have  occurred  due  to  leaks  finn  underground  and  above  ground  petroleum 
storage  tank  systems  and  pipelines.  MIBB,  due  to  its  small  molecula  size  and 
solubility  in  water,  moves  rapidly  into  gnnindwalcr,  foster  than  odi»  ctmstituenls 
of  gasoline.  Publicand  privBteweltshave  been  contaminated  inttaismanner.  Non- 
point  sources,  such  as  recieational  waierttafl,  ate  most  lOcely  to  be  the  cause  of 
small  amounts  of  contamination  of  surface  walera.  Air  deposition  through 
precipitation  of  industrial  or  vehicular  emissions  may  also  cofibibute  to  sur&cc  and 
pound  wUer  contamination.  The  extent  of  any  potential  for  buikl-up  In  the 
envinminent  &om  such  deposition  is  uncertain. 

This  Advisory 

The  EPA  Office  of  Water  is  issuing  this  Advisory  to  provide  guidance  for 
communities  thai  may  be  exposed  to  drinking  wattr  contaminated  with  MtBE.  The 
Advisoty  provides  an  analysis  of  current  heaUi  hazard  inibiroation  and  an 
evaluation  of  currently  available  data  on  taste  and  odor  pniblems  associated  with 
MtBE  contamination  of  water,  as  the  latter  affect  cottsuroer  acceptance  of  flte 
water  resource.  This  Advisory  does  not  recommend  either  a  low-dose  oral  cancer 
risk  number  or  a  reference  dose  (RiD)' due  to  certain  limitMions  of  avaJMrfe  data 
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Ttaif  Adviny  lecaBmcadi  ttt  ^'{^"K  levels  cf  ooHHiifliDB  ■  A 

III  injULiT  !■  Ill*""  >i  i"i*ii  I  [■iiwiiii  ■iiuMi  iirfc  ■■!  II I 

■bo  iBDvide  >  brgc  mMgrn  of  exposure  (sifet>-)  fitm  node  edbos. 


jqa^O'coadilioos.  Tbcsevalacsaic  provided  as  gnteioefcoop»aiC  Am 
BAelevdcrftiv*umliw|»edfarMjALlk.i.fc«3Bdifn« 
f%  Ifaey  save  aid  the  porticidM'  sile-^Kcific  waer  qinfih  oaadMtMS. 

There  ac  over  fan- 10  five  orders  ofm^nitadcfaemiem  Ac  20  K)  40  «94.nase 


L  TlKreislialettcHKiodttoMiNfcBEooDOBnwikwKrfaHo-IOHg*-* 


some  people  nqr  detca  Ac  cfaonical  bdow  dHs  nogc  hanbemfcddatvAis 
range  of  copco<iMioas.  ihe  mMgins  of  exposyre  jre  ihoui  10  lo  lOOisespcMEr 
An  wodU  be  provkkd  by  n  EPA  icfboKx  dose  (Rffl)  ftv  nancMOereaeas. 
AddilknaUy,  A^  are  B  Ae  nnec  of  nni^B  oTcxposKC  typioAy  pnwifcd  by 
fblkaal  Priiwy  IMidaV  Waci  Sti^Kds  HKkr  dc  lUenl  Safe  IMafeki  WMsr 
Act  10  piiA*!  people  tOHi  potaAal  QBcnogcsic  fflww 

When  adequle  data  became  available  Ac  Office  of  WMet  «iy  pittA  HnAo- 

piactieal  guklcliiKS  far  adAcsBQ  Goniaranaikii  proUeaes  aad  sypersedes 
pnvious  <haA  advboricx.  An  AdvisatydoesnolciHMlMeasttMlBnlferacikm. 

StodksofMffiEEflecta 

Tbocareno5tiidicsafeQBElsanhiHiiattofloag4ennexposnreioMffiE.  Alof 
Ae  amdies  avaibMc  fcr  hazMd  asscsmia*  are  laboiMory  ammai  awies. 

Cascer  effcda.  TbereaRstDdiesnRMlentsofdiecarcinogeaic)(yofMfiE,as 
wcB as  aainclrf»oliiea.lertMy-lw^ alcohol  frBA)—dfonMlilrfcyifc.  nKiady 
oral  cancer  eapwure  study  was  ooodudcd  by  Dc^oggi  od  tuwuljEiv  (I99S). 
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They  gave  MtBE  to  Spr^;ue-Dawley  rats  (gavi^e  in  olive  oil,  at  doses  up  to  1.000 
Rig/kg/day,  4  days  per  wedc  for  two  years).  Exposure  caused  a  dose-related 
increase  to  Ae  incidence  of  combined  teufccmia  and  lymphcnnas  in  the  female  rats 
and  an  bcrease  in  Leydig  cell  adencmias  (benign  testicular  tumors)  in  the  high-dose 
male  nits.  Use  of  this  study  to  quantitatively  assess  risks  &om  drinkmg  water 
exposure  has  limitations.  Then  are  potential  diffoences  ui  bolus  versus  drinking 
water  exposures  and  possible  vehicle  (olive  oil)  eflects.  Moreover,  there  are  few 
details  on  the  actual  reported  tumor  response  data  provided  in  the  report.  The  ladc 
of  histopathological  diagnoses  and  of  individual  animal  data  were  reasons  that  the 
National  Reseaich  Council  panel  recommended  not  using  these  tumor  data  in  risk 
estimation  until  after  a  thorough  peer  review  of  this  study. 

There  are  two  studies  on  the  potential  carcinogcnici^  of  MtBE  after  inhalation 
exposure. 

Chun  ^  at.  (1992)  administered  MtBE  to  F344  rats  at  concentrations  up  to  8,000 
ppm  for  2  years.  Exposure  to  MSE  caused  an  increase  in  the  incidence  of 
combined  renal  tubular  adenomas  and  carcinomas,  as  well  as  Leydig  cell  adaionias 
of  the  testes  in  the  male  rats.  The  mild  induction  of  a~2u-globulin  by  MtBE 
suggested  that  this  protein  m^  have  played  a  role  in  male  rat  kidney  tumorigenesis. 
Tlie  increase  in  the  incidence  of  Leydig  cell  adenomas  of  the  iiaie  Ms  in  Ais  study 
was  not  significBnily  diffoent  &om  ttie  historical  control  value,  although  the 
difference  &cmi  the  concuiTcnt  controls  was  »^ificant  Induction  of  Leydig  cell 
tumors  was  also  observed  in  Sprague-Dawley  rUs  after  oral  exposure  by  gavage 
(Belpoggi  et  al.,  1 995)  and  lends  siq>port  to  the  conclusion  that  the  appemtmx  of 
die  tumor  in  both  studies  is  treatment-Felated. 

In  the  other  inhalatkm  study.  Burld^-Ft^'er  et  al.  (1992)  gave  MtBE  to  CD-I 
mice  at  concentrations  up  to  8,000  ppm  fix  18  months.  This  exposure  was 
associated  with  a  statistically  significant  increase  in  the  incidence  of  hepatocellular 
carcinomas  in  male  mice  and  of  tiepatocellular  adenomas  in  female  mice. ,  The 
Chun  et  al.  (1992)  and  the  Burleigh-f  layer  «L  al.  (1992)  studies  currently  cannot 
be  used  to  cateiilaU  adequate  hazard  advisiwy  values  since  we  have  no  well- 
developed  pharmacokinetic  modd  fix  converting  a  chronic  uilial^on  exposure  of 
MtBE  to  an  equivalent  oial  e]q)osure.  On-going  work  may  si^^mhI  route-to-roule 
extrapolation  in  ttie  fiiture. 

The  potential  cocinogenicity  of  two  metabolites  of  MtBE,  TBA  uid  fonnaMchyde 
has  also  been  examined.  In  F344  rats,  TBA  has  provided  some  evidence  of 
carcinogenic  activi^  in  the  males  (but  ncrt  in  the  female  rats).  In  86C3F1  mice, 
TBA  exposure  gave  equivocal  evidence  of  carcinogenic  activity  in  male  mice  tiased 
on  marginally  increased  incidence  of  diyroid  tumors,  and  some  evidence  of 
caicin^aiicily  in  fent^  mice,  t»sed  on  an  mcreased  incidence  of  fbllicutar  cell 
hyperplasia  and  fiillicular  cell  adenomas  of  the  thyroid  gland.  Data  for 
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carcinogenic  activi^  is  ambiguous  for  drinking  water  exposure  to  fonnaldehyde.  A 
study  by  Soffritti «  al.  (1989)  reported  a  dose-rtlatcd  ini^casc  in  the  incidefKe  of 
leukemia  md  iMestinal  tumois  in  Sptague-Dawley  rats.  However,  the 
eiqminietTtaJ  data  presented  in  tliis  publication  was  limited.  Anodier  drinking 
water  study  on  formalifchyilebyTil  and  cowoAers  (1989),  using  Wislar  rats, 
^  found  noekidaice  of  catcinogcnici^^___. ._ -.^^ 

The  carcinogenic  i^  data  support  a  conclusion  flial  Ml8E  poses  a  potential  for 
carcinogenicity  to  humans  al  high  doses.  The  data  do  not  support  confident. 
quantitative  estimation  of  ride  at  h]w  exposure  due  to  the  limitations  described 
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NoncaHeer  texidly.  The  collective  evaluation  □ftheicproductive  and 
dcvektpmenial  studies  of  MtBE  In  animals  indicate  liuii  inhalation  exposure  can 
result  in  maternal  toxicity  and  advert  effects  on  the  developing  fetus  (Bushy  Run 
Research  Center.  1991,  [989b.  1989b;  Conawsy  etal.,  19g5).Tlie  fetal  toxicity  in 
the  mouse  developmental  studies  indicate  that  it  may  be  more  sensitive  to 
inhalaliraiofMtBE  vapors  than  ttie  rat  or  rabbit  during  gestation.  However,  it  is 
possible  to  conclude  dial,  at  low  concraitrations,  MtBE  does  not  cause  a 
developmental  or  reproductive  hazard  by  inbalaliiMi  in  three  different  animal 
species.  This  also  suggests  that  humans  may  not  be  al  risk  when  exposed  to  very 
low  concentrations  of  MtBE. 

Effects  on  the  kidney  were  observed  in  rats  after  oral  and  inhalation  exposure  to 
MtBE.  The  most  pertinent  noncancer  toxicity  data  come  from  a  90-day  oral 
exposure  study  in  rats.  The  authors  reported  minimal  efTecls  on  the  kidneys  at 
doses  of  300  mg/lcg/day  and  above  (Robinson  et  al.,  1990).  In  these  animals,  the 
MtBE  was  given  once  a  day.  as  a  bolus  dose  in  cran  oil,  A  single  oral  dose  of 
MtBE  in  com  oil  would  not  be  ctMisidered  representative  of  an  ' 
exposure  to  MtBE  diatone  would  normally  obtain  feom  drinking  w 
MtBE.  In  a  longer  term  inhalation  study,  histopalhologica!  abnormalities  were 
apparent  (Chun  etal..  1992).  Uncertointiesexist  in  quantifying  ri^frisn  the  oral 
data  in  the  short-term  study  because  of  the  bolus  gavage  dosing  regime  and  the 
less-than-llfelime  durUion  of  the  study.  The  uncertainty  in  extrapolating  between 
routes  afiiMIs  die  intctpretatkin  of  die  inhalation  data. 

The  studies  support  a  conclusion  (hat  MtBE  can  pose  a  hazard  of  noncancer  effects 
to  humans  at  high  doses.  The  data  do  not  support  confident  quantitative 
estimation  of  risk  at  low  exposure. 

Taste  and  Odor.  Studies  were  conducted  on  the  concentrations  of  MlBE  in 
drinking  water  at  which  Individuals  respond  to  the  odor  or  taste  of  ItK 
Human  responses  vary  widely  in  this  respect  Some  who  are  sensitive  < 
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very  low  concentrations,  others  do  not  taste  or  smell  ihe  chemical  even  at  much 
higher  concmtrations.  Moreover,  the  presence  or  absence  of  odicr  natural  or  water 
treatment  chemicals  can  mask  or  reveal  Ac  taste  or  odor  efiects.  Thus,  variable 
preexisting  water  conditions  around  the  country  will  increase  vari^ility  in  Hie 
acceptability  of  MtBE's  presence  in  drinking  water. 

The  sbidies  have  not  been  extensive  enough  to  c(Hnpletely  describe  die  extent  of 
human  vari^iliQ',  or  to  establish  a  population  duvshold  of  response. 
Nevertheless,  the  available  studies  allow  a  conclusion  thai  keeping  concentrations 
in  the  range  of  20  to  40  micrograms  per  titer  (fig/L)  of  water  or  below  will  likely 
sveit  unpleasant  taste  and  odor  effects,  recognizing  that  some  petite  may  detect 
tile  chemical  below  diis  range. 

Characterization  Summary 

Section  7.0  on  hazard  and  dose  response  diaracterization  summarizes  the  MtBE 
data.  In  this  section,  a  table  (Table  1)  presents  the  margins  of  exposure  comparing 
animal  efTects  and  human  taste  and  odor  data. 
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i^l^Si  The  HonorBbtB  Joe  Bvwn 

a—cMMwi  Chairman 

-I  in  mil  1  CommitlBB  on  Energy  and  Conmefca 

"irrr^  WasNn(|tDn,DC20615 

T.ijii"iiJ!!I5  ^'  MTBEIrWi«tiyMi»intoriTia«ionontheLJaMHyVWwr 

(i^2!5  0*>''  'il'-  Chalnntn: 

_    ■—■.«„  On behaHollhaM>ve«p(Mdr owned drinMngwFateiutWIeahthaUntod 

Mi_j«  hcMarmrtng^McHkatlyonthaUTBEIablttywrivecBCwghtbrttM 

!^^J^!S£  petrolaum  Induetry.  TTwradoBsnotappMrtDlMawttnanalttwFebniarir 
IB,  2005  hearing  from  local  govammani Id  addrBMth«*gnilleant»rpactio( 

LAcw  ••■«■— •«'  the  MTBE  Kabllty  wttvei  on  conununltiM  and  their  vmar  ayatoma. 


.^im.,^^  AMWA  would  Ike  tna  c( 

■waH-m  ontMlaaua.  The  petrolaum  Industry  ha«  propagated  v 

r"  i'rmi!!n  '"■BiMdkig  InhxmBtton  laganKng  Dm  lUillty  walvai'  ard  1 
communNiet  and  thalr  watwiyatenw  In  flgnung  the  waiver. 

^^  Pefhap*  the  biggact  fallacy  fram  the  mduetiv  Is  ttiat  the  proiiican«NxH«ai 

■».Hi»  be  llaUaHCongtMiihWdithwTi  tram  product  datactliNny.  But  taking 

»_«.  awayproductcietoctHil)WytsavMonlybulenaglloanoa,*MchonlyTeactiM 

P-^  "■■■■-  BsfvulhetankwirNit.  Whleaa(vlcaftttlonawnaramaybai«sponttilsto 

'  some  extent,  these  small,  family  bustnessas  are  only  a  frecHon  ol  the  pMMni. 

T'^'TT^^r  ''^''TBEpiodueenaradeailyreaponelblafDrcraaiingMTBEartdpuninglt 

_     _  1-. M  despite  knowino  IIS  Oangera  to  drinking  water. 


1*7^!??*"  The  induMry  attami 

""  '  lawyers.  Instead. because statos and communltiaa at 

waHT'wK  tlnaneai  and  lualer  resource  impacts  due  to  MTBEcc 

^^^  being  Initiated  by  states  attorneys  general,  ntaynts.  water  uM^fweculiwaaf 

"jiTM^w  even  sctiool  dtttricts.  SuingMTBEproduMrBlsalaMFaaoftloritaiaand 

^^,__,  tocai  governments,  but  wHhoul  the  threat  o(  product  iabWysuHs.MTBE 

in.imm.mnw.  producers  tiave  no  Incentive  to  coma  to  Ihe  negotiating  table, 

pi.iini  u^i  One  of  the  most  signiHcant  pieces  ol  nMleadng  information  that  needs 

DMoavcMm  correcting  Is  the  petroleum  Industry^  contenfion  that  MTBE  was  mandated  Wi 

-^"•^•^r  i99o,Bnd,tnuB,lfie  Industry  shoukJ  not  pay  lor  deani*.  In  feci,  there  oias  m 
mandate.  But  rsgardlsss,  these  companies  put  this  detective  product  into 
'~  tn  octane  enhancer  long  bebre  1990. 
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RnaUy.  if  you  accept  their  argument,  albeit  incorrect,  that  thara  was  a  fedsntrmandMe  to  use 
MTBE,  than  why  does  the  energy  bM  have  no  provisions  to  help  udWea  dean  up  ttie 
contaminant?  The  industfy  points  to  the  Leaking  UndergnMnd  Storage  Tank  TnHt  Fund  as 
thesohriion.  But  neither  the  current  LUST  program  nor  the  proposed  Bmsndmenta  toil 
adequately  address  contaminated  aquifer  cleanup.  Pkia,  the  trust  fund  Is  woeUIr  urtder- 


We  appreciate  your  consfderetion,  and  we  look  forward  to  your  response. 


<iu.^A.Xk' 
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February  16, 2005 

The  HmoraMc  Joe  Barton 

Chairman 

House  Committee  on  Energy  and  Cotianacc 

2125  Raybum  House  OfEce  Building 

Washington,  DC  20515 

Dear  Chainnan  Barton: 

Onbdialf  of  the  nati<m's  mayois.  The  United  States  Confistnce  of  Mayors  icqiect&lly 
requests  an  cqjportunity  to  testify  before  dte  House  Committee  on  Energy  and 
Conmerce  regarding  {xoposed  languagein  the  Energy  Policy  Act  of  2005  that  would 
provide  liabiUty  immunity  to  the  producers  of  gas  additive  methyl  tertiary  butyl  ether 
(MTBE).  Afterrevicwingthe  list  of  witnesses  sdieduled  to  appearatabearing  before 
die  Subcxmmiitlee  on  Energy  and  Air  Quality,  the  Confoence  is  concerned  about  the 
absence  of  the  perspective  of  local  govennncots. 

Tlie  Conference  of  Maycns  would  like  die  opportunity  to  testify  befne  die  committee 
about  the  multi-billton  dollar  unfimded  mandate  local  govanments  would  bear  if  the 
MTBE  lial»lity  waiver  language  is  adc^Xed.  As  worded,  tbe  liability  waiver  language 
would  invalid^  any  MTBE-idated  lawsuit  diat  has  been  filed  since  September  5, 
2003,  dwret^  precluding  munidpaUties  and  other  local  govcmmeats  from  recouping  die 
costs  of  cleaning  MTBE-contaminated  drinldng  water  suii^Ues.  Fainiess  and  the 
pnndples  of  federalism  dictate  diat  Congress  dwuld  not  force  cashctrapped  local 
governments  to  bear  ttie  cost  of  cleaning  MTBE  contaminated  drinking  water  siq)plies. 

As  the  premier  bipartisan  organization  that  represents  America's  dlies  witfi  pc^iulations 
of  30,000  or  more,  the  Confavnce  wdcomes  die  opportunity  to  address  the  Committee 
about  die  negative  in^iact  of  the  liability  waiver  language  cmi  local  governments.  The 
Conference  asks  diat  die  Committee  consider  holding  die  record  open  so  as  to  afford 
local  govanments  and  other  inloested  parties  the  ofipcxtunity  to  supplement 
tomorrow's  hearing  record 

Hie  Conference  lodes  forward  to  wodcing  widi  die  committee  and  both  diambers 
regarding  the  Energy  Policy  Ad  of  2005,  and  in  particular  the  MTBE-liability  waiver. 
In  dosing,  the  Conference  reiterates  its  interest  in  testifying  before  your  Committee 
regarding  this  important  matter, 

Sincerdy, 
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Tlte  Honordil*  Joa  Barton,  Chair 
TTn  Commfflaa  on  Enargy  and  Comners« 
S12S  Raybum  Houae  Oftica  Ekdding 
Waahlnaion,DC2(»i5 

Ba:  RaqueMlotMtltvalhaartng  on  Enaroy  Policy  Ad  olEOOe 

Daar  Owirman  Barton: 

On  beheft  ol  me  over  57,000  mambara  and  ovai  4,700  drInMng  water  utlHtln  ol  ttw 
Amarlcwi  Weler  Wortcs  AssoclaUon  (AWWA),  I  respedfuHy  requMt  mat  ttw  Committee  on 
Energy  and  Conunerce  hold  a  hearing  on  MTBE  product  MaUllty  wahrar  that  has  boan  InduOed 
h  draft  Energy  PdcyAcHeglalation.  It  la  my  undarElandIng  that  the  SubcomrnMee  on  Energy 
andAlrQualtywllholdBhaai1ngonlheEna>gyPolcyAclo(2006onFebmaryt6,200e.  We 
af8eor«art>adihaiil>aComrn<Ha»rr>^nothavawtlneaBaBacliaduladttwieanajniprBheriBlvely 
•ddraaa  the  aigrMeant  impact  of  the  hTTBE  product  WMy  walvef  on  communWes  and  itMr 
water  ayatama.  We  are  equalyconoamadltiatouiofganbaSoniMS  not  contacted  by  it>e 
Commitlee  lo  pravkla  Metlinony  on  thia  laaue. 

In  the  Intertm  untN  a  hearing  on  (tila  leeue  can  tw  tieW,  we  reapedfully  request  ttial  our 
wganlzalion  be  aHorded  the  opportuntty  K  aupplement  tomonw/a  haadng  record  with 
addWonal  testimony  regarding  the  laaue  ol  MTBE  contamination,  renwHatton,  and  the  ItabiiKy 
waiver  that  has  been  Inserted  Into  the  draft  Energy  Policy  Act  d  2005. 


concaming  the  extent  ol  IriTBE  contamination  of  drinldng  water  lourcea  throughout  the  nation 
the  cosi  Implications  lo  ITie  dllzena  of  local  communities,  the  liability  of  oil  producers  and 
dMitnitors  tor  contamination  of  drinking  water  suppHea.  t\e  need  for  product  defect  labllHy  to 
or  pubHc  waiar  aystams  and  the  lech  of  a  federal  mandate  to  use  UTBE  m 


In  addresaing  the  Energy  Policy  Act  of  2005,  and  In  partlculer  (n  addressing  the 
provtslons  relating  to  MTSE,  the  Suticommlttse  and  full  Commitlee  wW  be  facing  extremely 
complicaled lesues.  IhcpeyouwIllconslderouirequestlosubmNtsstimonyand bring relevs 
information  before  the  SubcommKlse. 


Tom  Curtis 
Deputy  Exaeulh«  CM 
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Tbe  HononWe  loc  Bstcm.  Ouir 
Tbc  CommiUec  on  Exttgy  md  CoBunocc 
Ills  RaTbuni  Houn  Office  BuiMmi 
WuMngion.  DC  30513 
CKQ)  225-1919 

Kb:  R«qunt(ottMHy«)iMrins  on  Energy  Policy  Act  of  2005 

Des-  QiBnnmi  BMon: 

It  n  my  undentMidiiit  tliit  Ihc  Subconiinitlea  on  Bwrgy  Old  Air  Quality  will  b^ 
ihasinBanltKBiaxyPolicyAetof  200SaaPebnuiy  18.2005.  I  mpadfal^  nqoeM 
(hit  I  be  idckd  to  the  wltnui  ll«  tor  the  hauins  (o  nUata  iMna  ndi  M  U.S.  i^bIiii 
c^Mdiy  Hid  OCM  Air  Act  New  Source  Review  Toqulmmeati.  I  bdicvc  I  en  fRivide  I 
URful  pcnpcctivc  ob  uch  indtt, 

[  era  tbe  dincM- of  ihc  EnvinMUDoibU  Integrity  Piajeet,  an 

DiractErofU^.EPA'iOflkeBrRBplMorrBrfacei 


ig  Che  oppoiuinity  to  i^idtte  Ihit  (eMimony  end  Mng  to  Hm 
» idmM  Inftmitdoa  nguiliiii  icfiooiei  ud  energy  policy  thM  likely  ^n 
iiolbep(C(eniedbyMh(TWitnMei.  Ptxt*iin(ie,aiiitatyaaOtsta6aaaybdtwtlba 
SnbcmitBdneB,  U.S.  EPA  lui  oacd  in  two  iqarMe  Mien  to  Mr.  DinacO  dui  lb 
enmntly  no  cloted  nflnoia  ntWeh  would  leofKn  but  fiv  envliDDau 
eonpliMiani.  likEwiia.theaewnfineryinAciian,i>feniedloiB 
wn  iMucil  ■  petndl  in  1992 IM  die  oompaey  Mled  U  begiil  cc 
2000.  ArizoM  Clcni  Pucti  DOtlGed  die  ttne  An  It  hid  decided  to  fdocile  IhB  praiact  U 
YnmandiubaiitiedaiKwpennitipiriiGaion.  ThaqvUcMiaaftrdKacwpapMed 
tcfiBety  WM  poiifiog  for  kM  ten  ooe  yiBr.  not  Ihe  M 

In  addreaalBt  die  Bnagy  AjHcjt  Alt  of  200S,  Bid  In  pi 
fefinini  and  New  Sotncc  Review  iwoca.  the  SubcomniiBee  will  tcfaeaigni 
ctHDfiKcMed  iHW».  IhcTcycnwilleawiderniynqueKlataailfyandbriato'ci'Bt 
iatanaalion  bdoR  tbe  Sd ' 
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Consre^^  of  tfie  Sniteb  Atstai 

l^outt  af  KqirtiaitBtfbcf 
M.  m€  ZOSlS-4529 


DurMr.  Cmney: 


Ydht  woTiE  With  (he  Northeul  Sana  fbr  CscnliiiMfd  Air  Uu  Mini^meiiC  (NESCAUM) 
Bid  the  Amnican  Lunf  AuoclUiin  (ALU  hu  lUUltail  b  *  ptdpou]  n  itduc*  RBrml  VfTBE 
pmliKtioa  Hid  uh  id  ihc  ivnga  kvgl  of  pmhinloii  ud  lat  Jn  cikndv  fan  int  ttunu^ 
1991.  AUhiwih  d"  |u»miiiiiM  Jnw  im  ^ipw  w  rmiiMiiit  nffldtl  wcniilt  bb  flu  ■mewM  rf 
KTBE  lued  dunn|  uch  at  dWH  jun.  ihe  dbk  launti  diu  ivdlatalc  indieMet  IIii1.|bvi1i  of 
MTBE  uu  in  thi  U5.'  w«n  u  foUaM: 

L9U  1S.000  bneU/dsy 
IMT  6S.(»CtbHnlii/i>iy 
19tl     7(UXn  baidi/dq' 

7S.000liBicli/diy 
1990     SS.OOObuidi/diy 

Bajxn  bmdi/diy 

Boed  DP  thii  informidai,  li  vnuld  eppcv  ihti  iha  ivviia  MTBE  darnvd  tot  ycKS  '16  - 

-91  >* 72.166 banli/diy.  In  199S,llwU.S.ia«dU3.0DOIiHrc»/diy.'  ThBaTsn. diE  A«- 
IffiSCAUM-AI^  pn>|»ul  VDuJd  «di)«  MTBE  praducIIOD  Bid  lua  by  iliDDU  113JI00 
bHRii/dif.  Over  oDs-hatr  sf  diii  unwu  ceuW  be  ichtcved  Ih       '  '      ' 
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Icfe  •arid  IBiM  MOB  MB  br  II 


^»'\^9imvC^mmm.mmxM»cafrcni:mauanm-tOMimm 
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IIn  RooonUe  Hmy  A.  WsKBHB 
U.S.  HcHMc  (rfRiftMCBMnH 
Wnh^lgUaw  D.C.  305IS 

Don  hfr.  WBcmD: 


We  have  obtuMd  adbniMtioB  fimo  ttie  Eongy  Infiirmitiaa  Admiinjtnlua  flvt  suacM  flitt  te 
\fIBB  dit>  m  yiiv  iMtD  ■>  IdeIuiIvs  of  U.S.  MIBE  axportt  aad  atw  fluK  tba  1991  ditt  point  ii 
inconccL  Ac^oniiis  jour  dus  Ibr  acpatt  Midcoanitiiisdw  1991  AupoiiilgtVBiflMfblknnns 
estiiaalM  of  kfTBB  dnuod  ovei  Ob  parinl  of  inlNtA.' 

19S6  54.40 

19t7  63,00 

1981  <l.200  iMnala^y 

19(9  72,800  h«»b/a^ 

1990  U.DOO  bmeli/dir 

1991  104300  bvielVdiy 


Bua!anthl«ditB,t)iei.vetasiU.S.MTB£dein»dovwdwy«n*I9I6-199I  ucitiiiiatMltobe 
74.4S0  bmdi  per  d^.  Accoriiiis  to  dia  USDOE/EIA\  U.S.  MTBB  dauod  in  1991 WM 
loagbly  23S,000  b«R4t  p(T  day.  Hmca,  it  ii  MtiinMid  IhM  hfTBE  GooMnfiiion  vnuld  DMd  to 
bcnduccdby  teO;JSObBiBlip«(da]'iii  aider  to  bring  cooBinqRi 
19(6  -1991  UN  leveb-Oinctl  on  ^1991 MIBB  dMoud  level). 
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■  Bomt*  (CARB)  •!»  BMiiiMRl  »in3E 


19B6  »,49l  liniBls'<l*)' 

1917  73JS2  bmdl/diy 

1981  TS,e36faMids/iUy 

19S9  8S,099bi 

1990  100,4*1  bi 

1991  117J7Tb«t«ll/ihy. 


17,012  boml*  per  day.  UndatikliiglhBa&alovHUsflimitiDiiMWixkniBBbcivc  wMiflM 
DaWitt  dMtt,  it  a  eatimated  tfii  KflBE  coawimptjan  wtmtd  need  Id  be  laJucad  by  147 JM 
bainli  p«t  day  in  aider  to  bnng  siHisanqaion  dawn  to  tlw  Evenge  of  1 9M  •  1 99 1  tue  level*. 
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AMERICAN  FOREST  a  PAPER  ASSOCMTION 


WRITTEN  STATEMENT  FOR  THE  HEARING  RECORD 


THE  ENERGY  POLICY  ACT  OF  2005 : 
ENSURING  JOBS  FtHt  OUR  HJTURE  WITH  SECURE  AND  RELIABLE  ENERGY." 


OAIMnTEE  ON  ENERGY  AND  COMMERCE 

SUBCCHtlMnTEE  ON  ENERGY  AND  AIR  QUALITY 

U.S.  HOUSE  OF  RETRESENTATIVES 

WASHINGTON,  DC 

FEBnUARYt6™,200S 
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Tlie  American  Forest  &  fapa  AssodatioD  (AF&PA)  b  tbe  luditBial  trade 
associatioc  for  the  forcat  products  industry.  We  r^sescntnxnc  than  240  member 
conq>aiii  ex  and  related  associatiiHis  that  engage  in  or  represent  ttie  manufacturere  of  pulp, 
paper,  papeiboard  and  wood  products.  America'a  fcnest  and  paper  industry  ranges  fiom 
the  state-of-the-ait  paper  mills  to  small,  family  owned  sawmills  and  some  9  million 
individual  woodlot  owners.  We  complimmt  Chairmen  Barttm  and  Hall  for  holding  these 
hearings  on  U.S.  energy  policy  and  appreciate  the  tqiportunity  to  provide  the 
Subcommicice  with  our  views  on  policies  that  will  help  maintain  existing  and  create  new 
U.S.  manuftcturing  jobs  by  increasing  the  supply  of  affoidable  energy  resouiees 
inchiding  natural  gas  and  roiewable  energy  fiom  biomass. 

The  U.S.  forest  products  industry  is  vital  to  the  nation's  economy.  We  employ 
approximately  1.3  million  people  and  rank  among  the  top  ten  manufacturing  enq>loyei5 
in  42  states  with  an  estimated  payroll  of  SSO  billitm.  Sales  of  the  paper  and  forest 
products  industry  lop  S230  billion  annually  in  the  U.S.  and  expoit  markets.  Wc  are  the 
world's  largest  producer  of  forest  products.  There  isn't  a  day  or  a  minute  that  goes  by 
when  a  forest  product  i^'t  part  of  our  lives.  The  newspapers  we  read  in  the  morning;  the 
tables  where  we  eat  our  breakfast  and  ibe  box  Biat  holds  the  cereal;  the  desks  we  work  at 
and  the  paper  in  the  copying  machine;  our  children's  school  books;  the  beds  wc  sleep  in 
and  the  houses  that  shelter  us  -  all  are  forest  products  that  are  woven  into  our  everyday 
lives.  Abundant  and  affordable  energy  is  needed  to  support  the  jobs  aftbose  who 
produce  the  forest  products  our  nation  depends  on. 

Five  years  ago,  the  American  Forest  &  Paper  Association  conducted  research  to 
determine  the  competitive  position  of  U.S.  manufacturers  otpapa  and  wood  products  as 
compared  to  our  primary  international  competitors.  Energy  was  the  one  area  where  our 
cost  ofproduction  was  sli^tly  better  than  our  competitors.  Today,  that  situation  is  just 
the  opposite.  While  die  wellhead  price  of  natural  gas  hovers  between  S6  and  S7  per 
million  Briti^  thermal  units  (BTUs)  in  the  U.S.,  prices  in  the  rest  of  the  world  are 
noticeably  lower.  (See  attached  chart.)  Prices  of  natural  gas  our  competitors  pay  in 
Weaero  Europe  are  in  the  $5  range.  Prices  in  Asia  range  &om  S2  to  S3,  and  in  Russia 
the  price  for  natural  gas  is  less  than  $1  per  million  BTU,  putting  our  industry  at  a 
significant  competitive  disadvantage. 

This  enei^  disadvantage  is  on  top  of  other  competitive  disadvantages  we  face. 
Our  taxes  are  higher  than  those  of  competing  r^ations,  and  there  are  unfair  trade  barriers 
totheexport  of  our  products.  Thecostof  compliance  with  our  nation's  envirormiental 
laws  is  hi^ier,  and  transportation  costs  are  increasing  while  service  is  declining,  thus 
negatively  impacting  our  ability  to  get  our  product  to  market  in  a  cost  competitive 
manner.  Government  restrictions  are  also  limiting  our  access  to  fiber  -  even  though  our 
forestrystockhasincreasedby  39  percent  since  1952.  If  we  carmot  successMly  address 
these  challenges,  the  public  donand  for  forest  products  vrill  increasingly  be  filled  by 
other  nations  who  do  not  adhere  to  our  iagti  standards. 

Today,  the  U.S.  forest  products  industry  is  facing  serious  domestic  and 
international  challenges.  In  the  past  five  years,  92  pulp  artd  paper  mills  have  closed  in  the 
U.S..  resulting  in  a  loss  of  47,000  jobs,  or  21%  of  our  workforce.  An  additional  75,000 
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jtAs  have  been  lost  in  the  wood  products  industry  in  the  last  three  years  alone.  New 
capacity  growth  is  now  taking  place  in  other  countries,  where  foiesliy,  labor,  and 
environmental  practices  may  not  be  as  responsible  as  flioBC  in  the  U.S. 

Energy  is  the  third  largest  operating  cost  for  the  ibiest  products  industry.  In  &e 
pulp,  paper  and  p^eiboard  sector  of  Ibe  industry,  cn^gy  makes  up  10-15  percent  of  the 
total  operating  costs.  Since  1972,  our  indusHy  has  reduced  its  avraage  total  energy  usage 
by  1 7  percent  through  increased  efficiencies  in  the  manufacturing  and  production 
process.  In  addition,  we  have  reduced  our  fossil  fuel  and  purchased  energy  consumption 
by  38  percent,  and  increased  its  energy  self-sufficiency  by  46  percent.  Although  Ibe 
industry  is  nearly  60  percent  sclf-sufficirait  (using  biomass),  we  also  use  natural  gas,  coal, 
fitel  oil,  and  purchased  electricity  to  meet  the  balance  of  our  energy  needs. 

Forest  products  companies  purchase  about  400  billion  cubic  feet  of  natural  gas 
annually.  The  price  of  natural  gas  in  2004  was  nearly  triple  the  average  price  in  the 
previous  two  decades.  That  means  the  forest  products  industry  has  been  forced  to  ^>end 
more  than  S2  billion  annually  for  the  same  amaunl  of  fuel,  and  prices  in  2005  aie  higher 
than  in  2004.    Given  the  global  con^etition  for  our  [Hoducts,  it  has  been  imposdhle  to 
fiilly  pass  on  these  costs  to  our  customers.    Like  oflier  manu&cturing  industries,  forest 
products  companies  have  responded  to  the  high  cost  of  en^gy  and  other  competitive 
factors  by  downsizing,  changing  product  mix  and  making  other  difdcult  business 
decisions. 

The  Congress  can  play  a  vital  rote  in  helping  secure  die  long-term  future  of  U.S. 
manufacturers  and  the  jobs  they  provide  by  enacting  energy  legislation  that  expands 
energy  supply  -  particularly  natural  gas,  encourages  the  development  of  new  technology, 
allows  more  liiel  choices  for  manufacturers,  and  encourages  the  use  of  combined  heat  and 
power  (CHP)  and  other  energy  efficiency  technologies  for  electricity  generation. 

Natural  Gas  Supply 

Environmental  rules  and  regulations  have  driven  indusliy  toward  increased  gas 
consumption  without  providing  for  increased  access  to  the  supply  that  is  needed  to  keep 
natural  gas  costs  compelilive.  AF&PA  believes  that  2005  energy  legislation  should 
concentrate  on  providing  substantially  more  natural  gas  from  increased  domestic 
production  (both  on  and  offshore).  We  stq>port  policies  to  encourage  and  facihtate 
increased  c^>acity  for  Liquefied  Natural  Gas  (LNG).  Additional  1J4G  oilers  the 
<^)portunity  to  increase  the  short-term  energy  supply  for  our  nation  and  for  the  forest 
products  industry.  The  Congress  should  promote  capacity  to  import  LNG  by  adopting 
legislation  that  will  result  in  a  faster,  more  streamlined  processing  of  permits,  and  that 
identifies  the  Federal  Energy  Regulatory  Commission  as  the  lead  agency  for  LNG  project 
siting.  Congress  should  also  recognize,  however,  that  imported  LNG  is  only  part  of  the 
aitswer  to  our  national  energy  supply  needs.  In  addition,  as  the  donand  and  supplies  of 
natural  gas  increase,  so  loo  does  the  need  for  infrastructure  to  support  the  volumes. 
Legislation  encouraging  transmission  edacity  upgrades  should  be  enacted. 
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An  important  long-term  ioluti<ni  to  our  natural  gaa  si^iply  problem  is  flte 
devdopmenl  and  dq>loynient  of  new  bouicbs  of  enetgy  and  energy  related  technologies. 
Fed«al  research  and  develc^menl  dollars  are  critical  lo  the  devek^Hneat  of  breakthrough 
manufacturing  and  energy  production  technologieB  using  (iiel  sources  such  as  gasificatkin 
ofbiomass  and  black  liquor,  a  byproduct  ofthe  pulping  process.   For  decades,  many 
paper  and  wood  products  mills  have  provided  the  majority  of  their  own  energy 
production.  Many  pulp  and  p^ier  mills,  for  example,  have  nm  their  paper  machines 
using  electricity  largely  siqiplied  by  mill-operated,  on-site  electric  CHP  generati<Mi. 

The  industry  has  used  biomass  fiiels  (such  as  spent  pulping  liquor,  hog  fuels,  bvk, 
and  wood  chips)  and  purchased  fossil  fuels  to  produce  steam  and  electricity  used  in  its 
manufacturing  processes.  Our  mills  produce  42.7  percnU  of  all  on-site  geoenlion  of 
electrical  power  in  the  manu&cturing  sector.  Successfiil  devBlnpment  and  full 
implementation  of  black  liquor  and  biomass  gasification  progmnu  could  make  our 
industry  a  net  expiHler  of  renewable  electricity — removing  sranc  35  million  tons  of 
coton  emissions  &om  the  air  and  generatii^  between  IS  end  22  gigawatts  of  electricity 
from  renewable  fiiela  by  2020.   In  additi<Hi,  it  could  result  in  freeing  up  as  much  as  900 
billion  cubic  feet  of  natural  gas  per  year  (almost  1  tcf)  for  other  uses  in  the  economy 
simplyasaresult  of  better  utilization  ofbiomass  fuels.  This  technology,  however,  will 
not  be  developed  without  a  public-private  partnership.  Tlte  costs  of  developmint  and  the 
risk  of  Mlure  are  too  hi^  for  priv^e  industry  to  bear  alone.  Considering  Qje  tmnendoiis 
potential  national  benefits  of  increased  oiergy  supply  from  a  carbon  neutral  fuel  such  as 
biomass  it  is  most  ^ipropriate  for  the  federal  government  to  provide  siqiporl  for  this  pro- 
commercial  research. 

Various  fedo^  programs  to  promote  renew^le  energy  have  over  Ok  years 
excluded  from  the  definition  ofbiomass  ttie  spent  pulping  liquore  which  contain  vast 
amounts  of  lignin  -  the  "g/ue  "  that  holds  the  tree  fiber  together.  This  lignin  has  an 
energy  value  similar  to  that  of  lignite.  It  can  be  gasified  -  as  can  other  forms  of  biomass 
including  cellulose  and  bemtcdlulose  (bark).  AF&PA  supports  changes  to  the  definition 
of  eligible  iHomass  -  be  it  for  tax  credits  or  eligibility  for  research  and  development 
dollars  -  (0  include  all  of  the  etemmta  of  wood-based  biomass  and  not  just  ceUulose. 

The  <^^rtunity  for  expanded  electricity  {soduction  from  renewable  biomas»- 
based  fuels  is  ripe.  The  fbresi  product  industry  has  an  aging  fleet  of  boilers  Out  will  need 
to  be  rqilacod  in  the  next  5  to  IS  years.  Federal  support  of  industrial  biomass 
gasification  research  is  essential  to  industry  ad<^tian  of  new  renewable  mergy 
production  technology.  Federal  tax  credits  for  electricity  produced  from  renewable  fiiels 
could  accelerate  the  adc^itian  and  expansion  of  Ais  new  technology  by  industry. 

Fuel  Use  Flexibility 

Cuigress  abouM  also  consider  measures  to  provide  industry  with  the  flexibility  to 
"ftwl-switeh"  during  times  of  high  natural  gas  prices.  Many  industrial  boilers  are  c^>able 
of  burning  multiple  fiiels,  but  cnvironmenta]  coocenis  have  pushed  Aaa  towards  buimng 
natmvl  gas.  WiKR  natural  gas  prices  were  low,  many  cwnpsnies  shifted  fuel  use  away 
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bma  solid  and  liquid  fUels  at  their  raulti-fuel/Goinbination  boilera  and  now  have  permits 
thai  essentially  locked  them  into  using  natural  gas. 

Fuithennore,  they  may  need  to  make  boiler  modifications  to  fuel  handling  or 
delivray  system.  These  changes  may  trigger  the  New  Souree  Review  (NSR)  provision! 
ofihe  Clean  Air  Act,  An  NSR  review  can  easily  take  IS  months  to  complete.  Once 
complete,  NSR  may  require  ofhtr  plant  modifications  even  if  the  cunent  air  pennits  are 
set  to  accommodate  hi^er  emitting  fuels.  This  discourages  or  [Hvventa  fiicl  switching. 
In  other  circumstances,  the  air  permit  Is  set  so  tight  as  to  not  allow  other  fuels  even  if  an 
assessment  were  to  show  no  significant  affect  on  air  quality  values.  To  change  a  permit 
takes  months  with  addili<HiaI  delays  caused  by  public  reviews  and  limited  resources  in  the 
states.  Agaiit,  energy  flexibility  is  thwarted. 

Legislation  to  allow  toiqxtrary  fiiel  switching  could  be  written  so  that  safeguards 
are  in  place  to  ensure  that  (he  air  quality  would  not  be  harmed.  Allowing  industrial 
&ciUtiea  to  switch  the  fuels  they  use  could  have  multiple  benefits  for  the  companies  and 
the  nation.  First,  more  fuel  flexibility  could  help  reduce  the  cost  of  energy  which  is  so 
critical  to  competitive  manufactured  products.  Second,  it  could  allow  limited  natural  gas 
supply  to  be  diverted  to  higher  and  better  uses,  thus  helping  to  relieve  pressure  on  ovoall 
supply. 

Encourapnft  CHP 

Energy  efficient  production  of  electricity  such  as  that  provided  through  Combined 
Heat  and  Power  (CHP)  should  be  encouraged.  CHP  is  used  widely  in  the  forest  products 
industry.  Many  pulp  and  p^>er  mills,  for  example,  run  their  paper  machines  using 
electricity  largely  supplied  by  mill-operated,  on-site  CHP  facilities.    In^rtantly,  the 
industry  also  sells  more  than  1 2  million  ra^iawatt-bours  amuially  of  suiplus  electricity  to 
the  transmission  grid  -  the  equivalent  of  a  mid-sized  utility.  AF&PA  siqiports  the  Public 
Utility  Regulatory  Policy  Act  of  1978  (PURPA)  because  it  ensures  that  industrial  CHP 
facilities  can  access  the  electric  grid  in  a  fair  and  transparent  manner.  PURPA  recognizes 
that  industrial  cogenerators  are  primarily  in  the  business  of  making  a  product  -  be  it  pulp 
and  paper,  chemicaJs  or  other  products  -  not  in  the  primary  business  of  genaating 
electricity.  We  produce  the  pow«-  because  it  helps  us  produce  our  product  more  cost- 
effectively  and  reliably.  Our  boilers  are  sized  primarily  on  the  thermal  energy  needs  of 
our  product  manufacturing  processes,  not  electricity  sales  potential. 

Hie  President's  National  Energy  Plan  calls  for  a  doubling  of  energy  outjiut  from 
CHP  units  by  2010.  CHP  is  the  comersume  of  the  Adminisbation's  plan  to  improve 
eno^  efficiency  and.  expand  sources  of  electricity  generation  in  an  mvironmentaJly- 
£iendly  way.   This  goal  of  expanded  CHP  power,  increased  efficiency  and  more 
environmental  ly-fiiendly  power  generation  will  not  be  met  without  the  assured  access  to 
the  grid  that  is  affbnied  by  PUHPA.  Daring  the  108*  CongieM.  the  conference 
conunittee  to  H,R,  6  pro«luced  ci»npramise  language  that  oisured  continued  access  to  the 
grid  by  industrial  CHP  in  parts  of  the  country  where  electric  CMnpeCition  does  not  exist. 
We  supported  the  compromise  language  in  the  last  Congress  and  continue  to  support  it. 
We  are  concerned,  however,  that  the  "participant  fimding"  provisions  of  the  conference 


yGoogle 


nt  from  the  lOS"  Congmt  miy  mmecesmily  imdamine  die  intent  of  ttw  spiiit 
of  die  PURPA  compnKiiiw  language. 

AF&PA,  therefbte,  opposes  the  participant  (unding  provisioas  of  Ibc  conference 
tgnemeat  Wc  believe  they  are  unnecetsary  and  are  hannful  to  the  Mure  developinenl 
of  induatrial  CHP  and,  in  Eut,  they  may  be  dtirimental  to  ovenlt  effoits  of  increased 
fimding  for  new  tranimiision  lines.  Under  the  conference  agreement,  an  industrial  CHP 
focility  could  be  faced  widi  a  substantially  higher  "pnce"  for  transmission  upgrades  than 
under  existing  Federal  Energy  Regulatory  Commission  (FERQ  policy.  Today,  FERC 
uses  a  variety  of  different  ^ipniaches  in  ensuring  that  those  who  benefit  from  the 
transmission  upgrade  pay  the  costs  of  ttie  upgrade.  Industrial  CHP  &cililies  pay  the  costs 
for  any  upgrade  neceasary  to  support  the  power  Ihcy  cjqiect  to  place  to  the  grid.  Under 
the  legislaltan  of  the  t08    Congress,  the  locd  utility  wo^ld  submit  a  "participant  fundiog 
plan"  to  FERC  thai  Ibe  FERC  must  adopt  unless  il  would  result  in  unjust  ot  uniessoo^e 
rates  for  its  raiqiayers.  Tbejust  and  reasonable  standard  provides  ptotection  to  ttie  broad 
class  of  rate  payers,  but  not  necessarily  to  the  industrial  CHF  fuility  unless  tbey  are 
MHisidered  to  be  part  of  the  utility's  'Wive  load."  In  our  view,  the  legislation  gives  a 
nww^Mly  iDCumbcnl  utility  the  power  to  essentiaUy  "name  the  price"  for  the 
transmissitHt  upgrade  which  could  burden  new  industrial  CHP  ^cililies  to  the  pcniit  bal  it 
will  be  uneconomic  to  go  forward.    We  hope  the  Committee  will  not  include  the 
participant  funding  language  of  the  conference  report  to  H  Jt.  6  in  ib  new  legislative 
product  for  the  109"'  Congress  without  modificatioas  to  ensure  that  industri^  CHP  will 
not  be  overburdened  by  utilities  seddng  to  stop  flwir  mi-site  electrk  geoention. 

The  U.S.  forest  products  industry  &ces  multiple  challenges  which  togedter  reduce 
its  ability  to  compete  in  global  markets.  Someofdiesectiallenges,suchasconceni  about 
the  ongoing  availability  of  wood  and  healthy  foreRs  surnnmding  us  are  unique  to  our 
industry.  But  many  ore  problems,  Kke  escalating  eneigy  costs,  which  we  share  witti  other 
U.S.  roanufkcttirers.  Our  industry  is  committed  to  doing  its  part  to  meet  Oiese  chalktiges, 
but  successfully  addressing  them  «ill  require  dianges  in  feiknl  laws  that  increase  our 
nation's  energy  supply,  promote  lescsnih  and  development  of  new  technologies,  allow 
for  more  flexibility  in  foel  choice  for  manufacbners,  and  encourage  ttie  use  of  CHP  and 
ofllcr  energy  eSicicDcy  technologies  for  electricity  goteraliorL  By  working  togethn,  we 
can  create  a  climate  in  which  the  forest  products  iixbisliy  can  flourish  and  ensure  fltal 
fiitDre  gEsieraticais  will  have  ttK  abundant  forests,  diverse  wildlife,  secure  jobs  and  useful 
[Moducts  that  we  ogoy  today.  We  ippceciale  flie  CcmimJttee's  interest  in  tniderstanding 
how  our  eocTgy  costs  afiect  our  manu&ctoring  job  base  and  ^ving  CMisidentitMi  to  our 
suggestions  for  aerating  tbe  fiituR. 
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